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Civil Action for Abuse of Vulnerable Person
Statutory Overview

“Financial abuse”— ORS 124.110(1):

“(a) When a person wrongfully takes or appropriates money or property of a
vulnerable person, without regard to whether the person taking or appropriating
the money or property has a fiduciary relationship with the vulnerable person.”
or

“(b) When a vulnerable person requests that another person transfer to the
vulnerable person any money or property that the other person holds or controls
and that belongs to or is held in express trust, constructive trust or resulting trust
for the vulnerable person, and the other person, without good cause, either
continues to hold the money or property or fails to take reasonable steps to make
the money or property readily available to the vulnerable person when:

(A) The ownership or control of the money or property was acquired in
whole or in part by the other person or someone acting in concert with the other
person from the vulnerable person; and

(B) The other person acts in bad faith, or knew or should have known of
the right of the vulnerable person to have the money or property transferred as
requested or otherwise made available to the vulnerable person.”

“Vulnerable person”— ORS 124.100(1):

Elderly (over 65).

Financially incapable.
Incapacitated.

Susceptible due to a disability.

Remedies — ORS 124.100(2):

Economic damages for harm caused by the financial elder abuse.
Non-economic damages for harm caused by financial elder abuse.
Statutory treble damages.

Plaintiff’s attorney fees.

Injunctive relief. ORS 124.120.

Other remedies. ORS 124.135.

SOL is 7 years from discovery of misconduct — ORS 124.130.



Recent Cases

e Bates v. Bankers Life and Cas. Co., Case No. 14-35397, _ F3d __ (9" Cir Feb. 24,
2017):
o Certified question to Oregon Supreme Court:

“Does a plaintiff state a claim under Oregon
Revised Statutes § 124.110(1)(b) for
wrongful withholding of money or property
where it is alleged that an insurance company
has in bad faith delayed the processing of
claims and refused to pay benefits owed under
an insurance contract?” 1d. at *3.

0 “[T]he statute’s legislative history suggests that the statute may be applied to
contractual relationships ....” 1d. at *7.

e Mendoza v. Lithia Motors, Inc., Case No. 6:16-CV-1264-AA, 2017 WL 125018, *6 (D
Or Jan. 11, 2017) (denying motion to dismiss elder abuse claim premised on TILA and
UTPA violations).

e Yoakam v. State Farm Fire & Cas. Co., Case No. 6:15-CV-00478-AA, 2017 WL 132845,
*2 (D Or Jan. 11, 2017) (dismissing elder abuse claim premised on insurer’s alleged
failure to provide sufficient coverage as “properly brought as a breach of contract rather
than an elder abuse claim”).

O But see Bates at *3 (certifying similar question to Oregon Supreme Court).

e Brooks v. Caswell, Case No. 3:14-CV-1232-AC, 2016 WL 6305980, *12 (D Or Oct. 27,
2016) (finding no actionable misrepresentation to support ORS 124.110(a) claim).

e Bishop v. Waters, 280 Or App 537, 549 (2016) (“notice requirement in ORS 124.100(6)
is mandatory and ... dismissal of the claim is required when the notice requirement is not
met”).

e Wyersv. Am. Med. Response Northwest, Inc., 360 Or 211, 377 P3d 570 (Aug. 11, 2016):

0 “The aim of Senate Bill 943 is to prevent and provide a specific remedy for
physical abuse and financial exploitation from relatives, the new ‘friend’ who
suddenly cuts the elderly person off from family and the rest of the world, phony
contractors who sell the elderly person substandard services or
unnecessary goods, and the acquaintance who suddenly becomes the elderly
person's live-in caregiver in exchange for the deed to the family home or other
property.” 1d. at 228 (quoting March 23, 1995, written testimony of 1995 SB
943’s drafter, Lisa Bertalan, to the Senate Committee on Judiciary) (emphasis
added).

0 “[P]urpose of bill is to provide specific remedy for ‘physical abuse and financial
exploitation’ of elderly and incapacitated persons, against relatives,
acquaintances, businesspeople, and live-in-caregivers who perpetrate abuses” Id.
at 228 (citing Bertalan’s May 12, 1995 written testimony to House Committee on
Judiciary) (emphasis added).



o Liability for permitting elder abuse requires “evidence that a defendant knowingly
acted or failed to act under circumstances in which a reasonable person should
have known that the same sort of abuse of a vulnerable person that occurred
would, in fact, occur.” Id. at 230.

0 “The express exclusion of such a list of certain entities strongly suggests that the
legislature intended not to exclude any others not listed. See Crimson Trace
Corp. v. Davis Wright Tremaine LLP , 355 Or. 476, 497, 326 P.3d 1181 (2014)
(when a statute lists specific exemptions, “the legislature fairly may be
understood to have intended to imply that no others are to be recognized”).” Id.
at 229.

Slaughter v. Will, Case No. 3:14-cv-01811-YY, *7 (D Or June 15, 2016) (“Because
Oregon’s Tort Claims Act provides the exclusive remedy for plaintiff’s claim [against
police officer], his claim of elder abuse under ORS 124.100 should be dismissed.”).
Hull v. Wells Fargo Bank, N.A., Case No. 6:15-CV-01990-AA, 2016 WL 1271675, *6
n.3 (D Or Mar. 28, 2016) (ORS 124.115(1)(a) does not exempt defendant trust company
from elder abuse claims because, despite being a “Banking institution” under ORS
706.008(4), it is not a “Financial institution” under ORS 706.008(9)).

Other Cases

Mouraveiko v. Moglia, Case No. AP 11-3306-ELP, 2015 WL 709182, *3 (Bankr D Or
Feb. 17, 2015) (“The surrender of a possibly meritless claim that is disputed in good faith
is a legal detriment. Respondent alleged that plaintiff entered into a contract with debtor
that purported to transfer property that debtor owned to plaintiff's wife and that contained
a one-sided release of claims.” (internal citation and formatting omitted)).

Bates v. Bankers Life and Cas. Co., 993 FSupp2d 1318, 1345 (D Or 2014) (appeal
pending) (dismissing elder abuse claim premised on delay or denial of insurance benefits
for lack of any “retention of moneys ‘acquired from’ the insured” as required by ORS
124.110(1)(b)).

Hawkins-Kimmel v. Andrew Hawkins-Kimmel, 3:14-CV-00529-PK (D Or Nov. 20, 2014)
(an accounting is a remedy potentially available on an elder abuse claim, under ORS
124.135).

McKie v. Sears Protection Co., Case No. CIV. 10-1531-PK, 2011 WL 1587103, *3 (D Or
Apr. 26, 2011) (“the Complaint’s allegations plausibly suggest that defendants
misrepresented the nature of the maintenance services in the negotiations with plaintiffs
in 2009, and therefore support the elder abuse claim™).



Additional Resources

e Elder Law (OSB Legal Pubs 2017), Chapter 9, Elder Abuse: Prevention, Reporting,
Investigation, and Civil Prosecution, by Kristen West McCall, Richard J. Vangelisti, and
Bonnie Richardson.

e OTLA Annual Convention, Aug. 13, 2016, Recognizing Elder Abuse Claims, by Sonya
Fischer, Lara Johnson, Erin Olson, and Ashley Vaughn, see pages 180 to 185 in written
materials.

e Administering Oregon Estates (OSB Legal Pubs 2012), Chapter 15, Litigation, by Jan K.
Kitchel and Katherine O. VanZanten.
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SUMMARY™

Certification to Oregon Supreme Court

The panel certified the following question of state law
to the Oregon Supreme Court:

Does a plaintiff state a claim under Oregon
Revised Statutes § 124.110(1)(b) for
wrongful withholding of money or property
where it is alleged that an insurance company
has in bad faith delayed the processing of
claims and refused to pay benefits owed
under an insurance contract?

COUNSEL

Rachele R. Selvig (argued) and Christopher L. Cauble,
Cauble & Cauble LLP, Grants Pass, Oregon; Michael L.
Williams and Leslie W. O’Leary, Williams O’Leary LLC,
Portland, Oregon; for Plaintiffs-Appellants.

Adam J. Kaiser (argued), Jeffrey J. Amato, and Matthew A.
Stark, Winston & Strawn LLP, New York, New York; llan
Wurman, Winston & Strawn LLP, Washington, D.C.; Vicki
L. Smith, Lane Powell PC, Portland, Oregon; for
Defendants-Appellants.

* This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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ORDER

Pursuant to Oregon Revised Statutes § 28.200, we
certify to the Oregon Supreme Court the following question:

Does a plaintiff state a claim under Oregon
Revised Statutes §124.110(1)(b) for
wrongful withholding of money or property
where it is alleged that an insurance company
has in bad faith delayed the processing of
claims and refused to pay benefits owed
under an insurance contract?

The answer to this question will determine the outcome of
this appeal. We find no controlling precedent in the
decisions of the Oregon Supreme Court or intermediate
appellate courts. We will adhere to the answer provided by
the Oregon Supreme Court. We do not presume to bind the
Oregon Supreme Court to our framing of this question of
state law, and we recognize that the Oregon Supreme Court
may, in its discretion, answer this question in any form that
it chooses. If the Oregon Supreme Court declines
certification, we will resolve the question according to our
best understanding of Oregon law.

Plaintiffs are elderly Oregonians or their successors who
purchased long-term healthcare insurance policies sold by
Bankers Life and Casualty Company and its parent
company, CNO Financial Group, Inc. (“Bankers”). These
policies are designed to provide health services for elderly
people who can no longer care for themselves and are
intended to cover expenses for in-home care providers,
assisted living facilities, and nursing homes.
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Plaintiffs allege that Bankers developed onerous
procedures to delay and deny insurance claims. Examples
of these procedures include failing to answer phone calls,
losing documents, delaying or denying claims without
notifying policyholders, denying claims for reasons that did
not comport with Oregon law, and paying policyholders less
than what they were owed under their policies. Bankers
allegedly collected premium payments and, without good
cause, delayed and denied insurance benefits to which
Plaintiffs were entitled under their policies.

Plaintiffs brought suit in the District Court of Oregon,
seeking damages and equitable relief. They asserted claims
for breach of contract, intentional misconduct, fraud, and
violations of Oregon’s financial abuse statute. Pursuant to
Federal Rule of Civil Procedure 12(b)(6), the district court
dismissed, inter alia, Plaintiffs” financial abuse claim on the
ground that Oregon’s financial abuse statute applies only in
the “bailment or trust scenarios expressly referenced in the
statutory language.” Bates v. Bankers Life & Cas. Co., 993
F. Supp. 2d 1318, 1345 (D. Or. 2014).

On appeal, Plaintiffs challenge the dismissal of their
claim under Oregon’s financial abuse statute. We now
certify to the Oregon Supreme Court the question regarding
the scope of Oregon’s financial abuse statute and ask the
Court to exercise its discretion to accept and answer this
question.

Oregon Revised Statutes 8§ 124.100 through 124.140
establish a framework for bringing a civil action for abuse of
a vulnerable person. The financial abuse statute states in
relevant part:
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(1) An action may be brought ... for
financial abuse in  the  following
circumstances:

(b) When a vulnerable person requests
that another person transfer to the
vulnerable person any money or property
that the other person holds or controls and
that belongs to or is held in express trust,
constructive trust or resulting trust for the
vulnerable person, and the other person,
without good cause, either continues to
hold the money or property or fails to take
reasonable steps to make the money or
property readily available to the
vulnerable person when:

(A) The ownership or control of the
money or property was acquired in
whole or in part by the other person or
someone acting in concert with the
other person from the vulnerable
person; and

(B) The other person acts in bad faith,
or knew or should have known of the
right of the vulnerable person to have
the money or property transferred as
requested or otherwise made
available to the vulnerable person.
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Or. Rev. Stat. § 124.110. Plaintiffs contend that this statute
allows them to recover the insurance benefits to which they
are contractually entitled.*

Plaintiffs argue that the statute is broad enough to
encompass claims against insurance companies for benefits
due under their insurance policies. A claim is actionable,
they assert, when a person “continues to hold” or “fails to
take reasonable steps” to make available the vulnerable
person’s money or property. Id. at §124.110(1)(b).
Plaintiffs also contend that the statute imposes liability as
long as the defendant “acts in bad faith, or knew or should
have known of the right of the vulnerable person to have the
money or property transferred as requested.” Id. at
§ 124.110(1)(b)(B). In addition to the text of the statute,
Plaintiffs rely on a statutory list of exempted institutions that
does not include insurance companies, Or. Rev. Stat.
8§ 124.115, the 1999 expansion of the financial abuse statute,
1999 Or. Laws, ch. 305, and federal district court decisions
construing California’s financial abuse statute, see Rosove v.
Cont’l Cas. Co., No. 14-CV-01118, 2014 WL 2766161, at
*5 (C.D. Cal. June 2, 2014); Johnston v. Allstate Ins. Co.,
No. 13-CV-574, 2013 WL 2285361, at *4 (S.D. Cal. May
23, 2013).

Bankers on the other hand argues that the scope of
Oregon’s financial abuse statute, by its plain language, does

! Although Plaintiffs had alleged that Bankers induced them to enter
into their long-term healthcare policies, Plaintiffs have abandoned that
theory and expressly do not pursue a fraudulent inducement or wrongful
taking of premiums claim under subsection (1)(a) of Oregon Revised
Statutes 124.110. Plaintiffs press only a wrongful withholding of money
or property claim under subsection (1)(b) on the basis of Bankers’ bad
faith denial and delay of insurance claims.
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not include claims against insurance companies for benefits.
Bankers focuses on the language, “acquired in whole or in
part . . . from the vulnerable person,” to argue that the statute
does not cover typical sales or services transactions. Or.
Rev. Stat. 8 124.110; see also Hoffart v. Wiggins, 204 P.3d
173, 175 (Or. Ct. App. 2009). Bankers reasons that the
vulnerable person is limited to a return of the same money
or property that the insurer acquired from that vulnerable
person, as in a bailment or trust scenario. In addition to the
text of the statute, Bankers relies on the elements of a claim
for financial abuse set forth in Hoffart v. Wiggins, 204 P.3d
at 175.

Without guidance from the Oregon Supreme Court or
any Oregon appellate court, we are not confident of the
correct interpretation of Oregon’s financial abuse statute.
While the statute’s legislative history suggests that the
statute may be applied to contractual relationships, it does
not shed light on whether the statute’s breadth encompasses
the wrongful withholding of insurance benefits owed under
a policy. See Wyers v. Am. Med. Response Nw., Inc.,
377 P.3d 570, 580 (Or. 2016); Abuse of the Elderly and
Incapacitated: Hearing on S.B. 6 Before the H. Comm. on
Judiciary, 1999 Leg., 70th Sess., Tape 166, Side A (Or.
1999) (statement of Rep. Lane Shetterly). Because the
resolution of this case turns solely on Oregon law, we can
only predict how the Oregon Supreme Court would rule. See
Patton v. Target Corp., 580 F.3d 942, 948 (9th Cir. 2009).
Therefore, we certify this question of law to the Oregon
Supreme Court so that we, as well as the Oregon bar, might
benefit from an authoritative decision on this issue. See id.
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In an opinion published concurrently with this order, we
resolved a separate question of whether our court has
jurisdiction to review the district court’s decision to strike
the class allegations. All other further proceedings in this
case are stayed pending receipt of the answer to the certified
question or notification by the Oregon Supreme Court that it
declines to answer the certified question. The parties shall
notify this court within ten days after the Oregon Supreme
Court accepts or rejects certification. In the event that the
Oregon Supreme Court accepts certification, the parties shall
file a joint status report with this court six months after the
date of acceptance and every six months thereafter, or within
ten days of the Oregon Supreme Court’s decision, whichever
is earlier.

The Clerk shall file a certified copy of this order with the
Oregon Supreme Court under Oregon Revised Statutes
8 28.215. The Clerk shall also provide a copy of the record
in this case, in whole or in part, to the Oregon Supreme Court
upon request.

IT IS SO ORDERED.



Wyers v. Am. Med. Response Nw., Inc., 360 Or 211, 377 P.3d 570 (Or., 2016)

360 Or. 211
377P.3d 570

Jan Wyers, as Personal Representative of the Estate of Dianne Terpening,
Deceased, Respondent on Review,
V.
American Medical Response Northwest, Inc., an Oregon corporation, Petitioner
on Review.

Hazel Corning, Respondent on Review,
V.
American Medical Response Northwest, Inc., an Oregon corporation, Petitioner
on Review.

Violet Asbury, Respondent on Review,
V.
American Medical Response Northwest, Inc., an Oregon corporation, Petitioner
on Review.

Stacey Webb, Respondent on Review,
V.
American Medical Response Northwest, Inc., an Oregon corporation, Petitioner
on Review.

Michele Shaftel, Respondent on Review,
V.
American Medical Response Northwest, Inc., an Oregon corporation, Petitioner
on Review.

Natsue Akre, Respondent on Review,
V.
American Medical Response Northwest, Inc., an Oregon corporation, Petitioner
on Review.

091014750
CA Al149258 (Control)
091116570
Al149259

091116571

CA A149260
091116572

CA Al149261
091216650

CA A149262
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100202934
CA A149263
SC S063000

Supreme Court of Oregon.

August 11, 2016
Argued and submitted November 9, 2015.

Michael J. Estok, Lindsay Hart, LLP, Portland, argued the cause and filed the briefs for
petitioner on review. With him on the briefs was James L. Dumas, Lindsay Hart, LLP,
Portland.

Mark McDougal and Gregory Kafoury, Kafoury & McDougal, Portland, argued the cause and
filed the briefs for respondents on review.

Lindsey H. Hughes, Keating Jones Hughes, P.C., Portland, filed the brief for amicus curiae
Oregon Association of Defense Counsel.

Erin K. Olson, Law Office of Erin Olson, P.C., Portland, filed the brief for amicus curiae
Oregon Trial Lawyers Association.

Before Balmer, Chief Justice, and Kistler, Walters, Landau, Baldwin, and Brewer, Justices.=
Opinion

LANDAU, J.

[360 Or. 214]

This consolidated appeal concerns six civil actions against an ambulance company for
permitting a paramedic in its employ to sexually abuse women while they were patients. The
claims are alleged under ORS 124.100(5), which authorizes a vulnerable person to bring an
action against a person who “permit[s]” another person to engage in physical or financial
abuse “if the person knowingly acts or fails to act under circumstances in which a reasonable
person should have known” of the abuse. The ambulance company moved for summary
judgment on the ground that there was no evidence that it actually knew of its paramedic's
abuse against plaintiffs and then acted in a way that permitted that abuse to occur. The trial
court agreed and granted the motion. The Court of Appeals reversed, concluding that the
statute does not require actual knowledge of a plaintiff's abuse. Wyers v. American Medical
Response Northwest, Inc. , 268 Or.App. 232, 342 P.3d 129 (2014). For the reasons that
follow, we affirm the decision of the Court of Appeals and reverse the judgment of the trial
court.

[377 P.3d 573]
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I. BACKGROUND

Because the trial court granted a defense motion for summary judgment, we state the facts in
the light most favorable to plaintiffs. Shell v. Schollander Companies, Inc. , 358 Or. 552, 554
n. 1, 369 P.3d 1101 (2016). Defendant American Medical Response Northwest, Inc., (AMR)
provides ambulance and other medical transportation services. AMR employed Haszard as a
paramedic. This case arises out of multiple allegations of sexual abuse by Haszard of patients
while they were being transported in AMR ambulances.

A. The Herring Litigation

In late 2007, AMR transported a female patient, Herring, to a hospital. During Herring's
transport, Haszard placed his hand on Herring's hand and shoved their hands down inside
the front of her pants. Later at the hospital, Herring screamed to staff about the incident,
which prompted a call to AMR. An employee of AMR's spoke with Herring at the hospital
and later called police to report that Herring wanted to make a complaint about ambulance
staff.

[360 Or. 215]

Police responded and, as part of their investigation, discovered in their database a prior
complaint about Haszard.

Three days later, police arrested Haszard. The arrest resulted in publicity, which prompted
other women to come forward and report similar incidents to the authorities. Haszard was
eventually charged with various crimes and pled guilty to attempted first-degree sexual abuse
as to four women. Not long after the Herring incident, Herring and a number of other former
patients filed individual common-law battery and negligence actions against both Haszard
and AMR. Herring eventually obtained a jury verdict in her favor. See Herring v. American
Medical Response Northwest , 255 Or.App. 315, 327, 297 P.3d 9 (2013) (affirming
judgment), and the other former patients settled.

B. Discovery of Earlier Incidents of Abuse

As part of pretrial discovery in the Herring litigation, other former patients were contacted
and interviewed about their ambulance transport experiences with AMR in general and with
Haszard in particular. That process revealed that additional women—including the six
plaintiffs in this case—had been inappropriately touched by Haszard during ambulance
transport.

1. Spain

The first incident occurred in February 2006 and involved Spain, who awoke from
unconsciousness in the back of an AMR ambulance to find Haszard pressing her hand on his
crotch and rocking back and forth. She later called a business number for AMR and told the
receptionist that the paramedic was a “freak” who had inappropriately touched her, that it

-3-
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was unsafe for that paramedic to transport little girls, and that he should be taken off
ambulance duty. When asked, the receptionist declined to provide Spain with the
paramedic's name. Spain's sister witnessed the phone call and later recalled that Spain had
told her that the receptionist had hung up on Spain.

AMR, which had in place a regular process for handling ambulance staff complaints, had no
record of the telephone call from Spain.

[360 Or. 216]
2. Whalen

A month later, in March 2006, AMR sent customers a survey. One of those customers,
Whalen, reported in her survey that Haszard had failed to respect her privacy at the hospital
by not looking away while a nursing assistant helped her into a gown, despite her obvious
discomfort. One of AMR's supervisors investigated the complaint by interviewing both
Whalen and Haszard. During that interview, Whalen told the supervisor that Haszard had
stared at her and acted sexually aroused, but she made no complaint about any unwanted
touching. She later recalled that the supervisor had “dismissed everything that [she had]
said,” telling her that she “must have been imagining things.” The supervisor, however, did
write an internal report recounting Whalen's complaint that Haszard had not shown
sufficient consideration for her privacy and concluding that Whalen's complaint had been
“substantiated.”

[377 P.3d 574]
3. Plaintiff Akre

In April 2006, Akre was transported by an AMR ambulance attended by Haszard. She had
trouble breathing, was choking, and feared for her life. During her transport, Haszard
repeatedly brushed her bare chest while placing leads on her. She was afraid to tell Haszard
to stop, because she thought that Haszard would harm her. She did not report the incident to
AMR or to anyone else.

4. Rotting

In December 2006, Rotting was transported by AMR ambulance with Haszard attending.
During the transport, Haszard touched Rotting in a manner similar to the sexual touching
that plaintiff Akre had described. He also slowly stroked Rotting's thigh. Rotting reported the
incident to a nurse and to family members. Her son called AMR and spoke with the same
supervisor who had investigated the Whalen complaint. The supervisor then called Rotting
and told her that there would be an investigation. The investigation, however, was limited to
interviewing Haszard, who denied having engaged in any inappropriate conduct. Rotting's
son later called AMR again, this time stating that the police should be involved. AMR took no
further action,
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[360 Or. 217]

although its risk management department was internally notified that Rotting might file a
complaint.

5. Plaintiffs Shaftel, Asbury, and Terpening

In January 2007, plaintiff Shaftel was transported by AMR ambulance, attended by Haszard.
While Shaftel went in and out of consciousness in the ambulance, Haszard repeatedly
touched her bare chest. About three weeks later, plaintiff Asbury, age 73, also was sexually
touched by Haszard during an ambulance transport. And three weeks after that, plaintiff
Terpening, who was hearing impaired, was also.l None of those three women reported
Haszard's conduct to AMR, the police, or hospital staff.

6. Pries

In March 2007, Pries reported to police that Haszard had sexually abused her during an
ambulance transport by taking her hand, placing it inside her pants, and manipulating it.
Police spoke with an AMR supervisor about the incident. Several AMR employees, including
Haszard, then met with a company risk-management official. AMR ultimately determined
that it could not substantiate Pries's allegations, but it warned Haszard in writing that either
that incident or the earlier Rotting incident would be reopened if more information came to
light. AMR did not make any effort to contact Pries, did not request any further information
from the police, and did not tell police about the Rotting complaint from the previous year.

7. Plaintiffs Webb and Corning

In April 2007, Haszard sexually touched plaintiff Webb during an ambulance transport,
while she went in and out of consciousness. Four months after that, Haszard also sexually
touched plaintiff Corning, then 86, during a transport. Neither plaintiff Webb nor plaintiff
Corning reported the incidents to AMR, and the company did not learn about them until
discovery in the Herring litigation.

C. Initiation and Disposition Below of Plaintiffs' Claims

Plaintiffs Akre, Shaftel, Asbury, Terpening, Webb, and Corning individually brought civil
actions against AMR

[360 Or. 218]

for permitting another person—Haszard—to sexually abuse them, in violation of ORS
124.100. Each of their complaints alleged that AMR knew or had reason to know that
Haszard had physically abused ill or injured female patients in the past and that he was likely
to do so in the future if allowed to be alone with them in the back of an ambulance. Their
complaints further alleged that AMR nonetheless directed Haszard to continue to work in
those circumstances, resulting in their abuse. The six cases were consolidated for trial.

-5-
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[377 P.3d 575]

AMR moved for summary judgment, arguing that, to establish liability under ORS
124.100(5), plaintiffs must produce evidence that it either participated in or knowingly
permitted Haszard to commit the specific acts of abuse that were the bases for plaintiffs'
claims. In this case, AMR argued, it is undisputed that it had no knowledge of any of those
acts of abuse before they occurred. Plaintiffs responded that ORS 124.100(5) does not require
proof of actual knowledge of their abuse. They argued that, instead, the statute requires only
that AMR acted or failed to act when it should have known that such abuse was likely to
occur and that, in light of earlier complaints about Haszard, AMR should have known that he
was likely to abuse them.

The trial court agreed with AMR, concluding that the statute requires proof that AMR “had
knowledge of the specific abuse that * * * Haszard allegedly committed on each [p]laintiff.”
Finding an absence of evidence that AMR had been aware of Haszard's abuse of plaintiffs
until long after that abuse had occurred, the court granted AMR's motion for summary
judgment and dismissed plaintiffs’ claims.

Plaintiffs appealed, and the Court of Appeals reversed. Wyers, 268 Or.App. at 255, 342 P.3d
129. That court reasoned that ORS 124.100(5) did not require plaintiffs to establish that
AMR subjectively knew that Haszard was engaging in misconduct with plaintiffs at the time
that that misconduct was occurring. Id. at 246—47, 342 P.3d 129. Rather, that statute
required only that AMR “have knowledge of facts establishing that it knew of the substantial
risk of the abuse actually suffered.” Id. at 247, 342 P.3d 129. The court ultimately concluded
that a defendant “permit[s]” the abuse at issue if the defendant either “acted or failed to act
with knowledge that would lead a reasonable

[360 Or. 219]

person to conclude that the plaintiff was being abused or would likely be abused in the
manner alleged by the plaintiff.” Id. Applying that standard to this case, the court
determined that plaintiffs had presented “sufficient evidence from which a reasonable juror
could find that [AMR had] ‘permitted’ Haszard to sexually abuse plaintiffs.” Id. at 255, 342
P.3d 129. We allowed review to address the parties' arguments about the meaning of the
requirements set out in ORS 124.100(5).

1. ANALYSIS A. Interpretation of ORS 124.100(5)

ORS 124.100 through ORS 124.140 set out a framework that creates a civil action for abuse of
avulnerable person. ORS 124.100(2) provides:

“A vulnerable person who suffers injury, damage or death by reason of physical
abuse or financial abuse may bring an action against any person who has caused
the physical or financial abuse or who has permitted another person to engage in
physical or financial abuse.”
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A “vulnerable person” is a person who is elderly, financially incapable, or incapacitated, or, in
certain circumstances, has a disability.2 ORS 124.100(1)(e). “Physical abuse,” for the purpose
of the statute, includes sexual abuse. ORS 124.105(1)(e)-(h).

ORS 124.100(5) identifies the particular requirements for bringing an action for permitting
another to engage in physical or financial abuse:

“An action may be brought under this section against a person for permitting
another person to engage in physical or financial abuse if the person knowingly
acts or fails to act under circumstances in which a reasonable person should
have known of the physical or financial abuse.”

By its terms, that statute refers both to a requirement that the defendant “knowingly” act and
that the defendant do so under circumstances in which a reasonable person “should have
known” of the abuse. Not surprisingly, the parties seize

[360 Or. 220]
on one of those two references to the virtual exclusion of the other.
[377 P.3d 576]

AMR highlights the reference to “knowing[ ]” action or inaction, and argues that “ORS
124.100(5) requires proof that the defendant engaged in ‘knowing’ and ‘intentional’
misconduct.” AMR briefly acknowledges the subsequent statutory reference to what a
reasonable defendant “should have known,” but asserts that it “cannot undo the actual
knowledge requirement stated earlier.” (Emphasis in original.) AMR attempts to reconcile
the apparent conflict by reading the statute to require actual knowledge of the conduct that
constitutes the abuse while perhaps not actually knowing—but in circumstances in which it
should have known—that the conduct constituted a crime qualifying as abuse within the
meaning of the statute.

Plaintiffs highlight the reference to what a defendant “should have known” in ORS
124.100(5), arguing that liability depends on proof that a reasonable person merely “should
have known” of the abuse. In plaintiffs' view, AMR's reading of that phrase is honsensical—
citing by way of example evidence that a defendant permitted another to commit such
abusive acts as rape and sodomy under circumstances in which the defendant, while perhaps
not actually knowing that those acts are prohibited forms of abuse, nevertheless should have
known that fact. At the same time, plaintiffs not once in their brief explain the significance of
the statute's reference to “knowingly act[ ] or fail[ ] to act.”

We are thus confronted with an issue of statutory construction, requiring us to determine the

meaning of the statute that the legislature most likely intended, based on an examination of

its text in context, legislative history, and pertinent rules of construction. State v. Gaines ,

346 Or. 160, 171-72, 206 P.3d 1042 (2009). We begin with the text of the statute, which as

we have noted authorizes an action against a defendant who has permitted abuse of a
-7-
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vulnerable person if the defendant “knowingly acts or fails to act under circumstances in
which a reasonable person should have known of the * * * abuse.” ORS 124.100(5). The
statute sets out two different mental states—one that appears to refer to actual knowledge
and the other that refers to constructive

[360 Or. 221]

knowledge. It is an awkwardly phrased bit of drafting, to say the least. And the parties'
difficulty in reconciling the two is understandable. We cannot, however, pick one mental
state and ignore the other, as the parties effectively propose. We are obligated to take a
statute as we find it and give effect to all of it, if possible. See, e.g. , Force v. Dept. of Rev. ,
350 Or. 179, 190, 252 P.3d 306 (2011) (“Statutory provisions, however, must be construed, if
possible, in a manner that will give effect to all of them.” (Internal quotation marks
omitted.)); see also ORS 174.010 (“[W]here there are several provisions or particulars such
construction is, if possible, to be adopted as will give effect to all.”).

In this case, the key to complying with that obligation lies in recognizing that statutory
references to culpable mental states always refer to an object; said another way, a mental
state is always “directed toward something.” State v. Crosby , 342 Or. 419, 428, 154 P.3d 97
(2007). That “something” to which a mental state is directed may be particular conduct , or it
may be the circumstances in which conduct occurs, or it may be a particular result . 1d. at
428-—-29, 154 P.3d 97. Knowledge as to conduct, for example, can refer to an awareness of a
bodily movement or knowledge of the essential character of an act, as when a criminal
statute requires proof of knowledge of the “assaultive nature” of a defendant's conduct. State
v. Barnes , 329 Or. 327, 337—38, 986 P.2d 1160 (1999). In contrast, knowledge as to
circumstances can refer to awareness of particular facts while prohibited conduct is being
committed, as, for example, a criminal statute requiring proof of knowledge of the age of the
person to whom a defendant has sold drugs. State v. Blanton , 284 Or. 591, 593, 588 P.2d 28
(1978).

ORS 124.100(5) does refer to two different mental states. But the object of each of those
references to a mental state is significantly different. First, the statute requires proof that a
defendant “knowingly act[ed] or fail[ed] to act.” In that phrase, the adverb “knowingly”
modifies conduct , namely, acting or failing to act. It does not refer to knowledge of particular
circumstances. Nor does it refer to knowledge of any particular result.

[377 P.3d 577]

It refers to the quality of the defendant's conduct—"“knowing[ ],” as opposed to accidental,
reckless, or something else.

[360 Or. 222]

To be sure, the particular “act[ ]” or “fail[ure] to act” that the defendant must “knowingly”
commit is conduct that “permit[s]” another person to engage in prohibited abuse. ORS
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124.100(5). AMR argues that the use of the term “permit” necessarily implies that the one
doing the permitting must have actual knowledge of the conduct that has been permitted. It
is not an unreasonable argument. In ordinary usage, the word “permit” can be used to
connote active authorization. Webster's , for example, lists among its definitions of the verb
“to consent to expressly or formally * * * to give (a person) leave,” Webster's Third New Int'l
Dictionary 1683 (unabridged ed. 2002), suggesting that the actor has full knowledge of what
is being permitted.

But AMR's reliance on that definition of the word “permit” is unavailing for several reasons.
First, ORS 124.100(5) itself does not say that a defendant must “knowingly permit” abuse to
occur. Rather, the word “knowingly” modifies “acts or fails to act.” Second, the ordinary
meaning of the word “permit” is not necessarily as narrow as AMR suggests. In common
usage, the word “permit” is also used to refer to an act or failure to act that has the effect of
making something possible, without mention of intention as to the result. Webster's , for
example, also provides that “permit” can mean “to make possible[;] * * * to give an
opportunity.” Id. ; see also American Heritage Dictionary of the English Language 1315 (5th
ed. 2011) (“[t]o afford opportunity or possibility”). Third, the effect of AMR's reading is to
create the sort of conflict between mental state requirements that we have just noted that we
are obligated to avoid, if possible. If the statute requires a defendant to have knowledge of
the facts or circumstances of the abuse, then the later reference to a requirement that a
reasonable defendant “should have known” of those very facts or circumstances makes no
sense. See also generally Moore v. Willis , 307 Or. 254, 259, 767 P.2d 62 (1988) (allegation
that person knew something is different from allegation that person “should have known”
something; former amounts to ultimate fact, but latter requires judgment about particular
set of circumstances from which conclusions must be drawn).

Taking ORS 124.100(5) as it is written, it states that what a defendant must know is the
character or nature

[360 Or. 223]

of the defendant's act or failure to act. That act or failure to act must have the effect of
permitting abuse to occur. But the effect of that act or failure to act of permitting abuse is a
result, actual knowledge of which the statute does not require.

We turn, then, to the requirement that the defendant have acted or failed to act “under
circumstances in which a reasonable person should have known of the physical or financial
abuse.” ORS 124.100(5). The wording of that requirement leads to several observations.
First, the reference to circumstances in which “a reasonable person should have known”
unambiguously sets out a constructive knowledge requirement. That is, ORS 124.100(5)
applies under circumstances in which a reasonable person should have known of another's
abuse, regardless of whether the defendant actually knew of the abuse. Cf. , Gaston v.
Parsons , 318 Or. 247, 266, 864 P.2d 1319 (1994) (Peterson, J., dissenting) (“constructive
knowledge” of harm refers to when, “in the exercise of reasonable care,” it should have been
discovered even if not actually discovered); Forest Grove Brick v. Strickland , 277 Or. 81, 86,
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559 P.2d 502 (1977) (“constructive knowledge” refers to a person “charged with knowledge
that a reasonably diligent inquiry would disclose” (internal quotation marks omitted)).
Second, the statute appears to assume that the “circumstances” themselves are known or
available to the reasonable person. Thus, ORS 124.100(5) provides that, based on
circumstances that are known to a reasonable person, certain other facts perhaps not actually
known will nevertheless be imputed, because a reasonable person aware of those
circumstances should have known of the abuse. Third, what a reasonable person should have
known is “the physical or financial abuse.” In contrast to the first mental state requirement,
then, the second one clearly refers to constructive awareness of a particular fact —

[377 P.3d 578]
another person's physical or financial abuse—not awareness of the defendant’'s own conduct.

There remains an issue concerning what ORS 124.100(5) means when it refers to “the
physical or financial abuse” that a reasonable person should have known. On the one hand,
the use of the definite article “the” in reference to “physical or financial abuse” could refer to
the specific

[360 Or. 224]

incident or incidents of abuse that the defendant allegedly has permitted another to commit
against the plaintiff or plaintiffs. On the other hand, it could refer more generally to the type
of abuse that the defendant has permitted another to commit, whether against the plaintiff or
against another vulnerable person.

AMR argues for the former interpretation. In its view, ORS 124.100(5) applies only under
circumstances in which it can be demonstrated that it should have known of “the very same
incident of abuse that injured the plaintiff.” In fact, AMR goes even further and contends that
the reference to “the” abuse in ORS 124.100(5) has the effect of transforming a statute
requiring constructive knowledge of abuse to one requiring actual knowledge of that abuse.
In AMR's view,

“the constructive knowledge requirement in ORS 124.100(5) is necessarily
limited to knowledge of the abuse that occurred on the particular plaintiff . In
other words, the defendant must have some degree of actual knowledge of the
abuse on the plaintiff.”

(Emphasis in original.)

AMR's contention that the requirement that a defendant reasonably should have known of

“the” abuse amounts to a requirement that the defendant have actually known of that abuse

is squarely contradicted by the statute's explicit reference to constructive—not actual—

knowledge. But that does not completely resolve the matter. ORS 124.100(5) does refer to

constructive knowledge of “the” abuse, and AMR's broader suggestion that the phrasing

could be taken to refer to constructive knowledge of a specific instance or instances of abuse
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against the plaintiff or plaintiffs is not unreasonable. This court, after all, has not
infrequently declared that the use of the definite article can signify a narrowing intent. See,
e.g., State v. Lykins , 357 Or. 145, 159, 348 P.3d 231 (2015) (*As a grammatical matter, the
definite article, ‘the,” indicates something specific, either known to the reader or listener or
uniquely specified.”).

The court, however, has also cautioned that the use of the definite article is not always, so to
speak, definitive. See, e.g. , SAIF v. DeLeon, 352 Or. 130, 138, 282 P.3d 800 (2012)

[360 Or. 225]

(“[T]he definite article ‘the’ is not dispositive.”). Its use in context may reveal an intention to
encompass less categorically specific referents. See, e.g. , State v. Stark , 354 Or. 1, 7—8, 307
P.3d 418 (2013) (statutory reference to “the judgment” applies not only to original judgment
but also to subsequently entered judgments). This is such a case for several reasons.

To begin with, the statutory context suggests that it is not likely that the legislature intended
its use of the definite article in ORS 124.100(5) to be dispositive. In fact, ORS 124.100 refers
to “physical or financial abuse” a number of times, only sometimes using the definite article.
ORS 124.100(2), for example, provides that a vulnerable person who has been abused may
bring an action against a person “who has permitted another person to engage in physical or
financial abuse”—without specifying “the” abuse against that particular vulnerable person.
Presumably, the abuse mentioned in subsection (2) is the same as the abuse mentioned in
subsection (5) of the same statute. Subsection (5) in fact specifically states that it refers to an
action “brought under this section,” namely, ORS 124.100(2). Yet subsection (2) is phrased
more generally, not referring solely to the particular abuse that another person may commit
against a particular vulnerable person.2 At the very least, the inconsistency in phrasing
between subsections (2) and (5) in

[377 P.3d 579]

this regard cautions against placing too much emphasis on the use of the definite article in
the latter subsection.

Aside from that, the consequences of adopting AMR's proposed reading of the statute give us
pause. If AMR is correct that ORS 124.100(5) applies only under circumstances in which a
reasonable person should have known of the very abuse that its actions permitted, then,
logically, the statute would practically never apply. It would come into play only when a
defendant participated in or was present during an instance of abuse, or when the defendant

[360 Or. 226]

had reason to know in advance of a perpetrator's plan to abuse a particular vulnerable

person. Under AMR's reading of ORS 124.100(5), then, an employer that has received

confirmed reports of an employee's repeated abuse of multiple vulnerable patients would

face no liability under that statute for allowing that employee to abuse a vulnerable patient,
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so long as the employer had no reason to know of the employee's abuse of that specific
patient .

AMR insists that the legislative history demonstrates that ORS 124.100(5) was intended to
have precisely that limited effect. According to AMR, that history shows that the statute was
“directed toward ‘abusers' and toward no one else. Individuals who ‘permitted’ abuse by
third parties were just a sub-category of ‘abusers.” ” AMR argues that the legislative history
demonstrates that to be the case in two ways. First, AMR relies on the absence of legislative
history suggesting a broader intended meaning of the statute. It reasons that

“there was no discussion about standards of negligence or recklessness fitting
into this statute, or about potentially applying this statute against negligent
employers with wayward employees. Had such standards been intended, one
might expect some discussion[,] given that such a law would have far-reaching
implications * * *.”

Second, AMR argues that the focus of the legislature in passing what eventually became ORS
124.100 was on abusers and that the law was not intended to target “institutional providers
of care or services.” For the reasons that follow, AMR's reliance on that “history” is
unavailing.

We begin with AMR's reliance on an absence of any comment on the constructive knowledge
requirement during the legislature's deliberations on what became ORS 124.100(5). As this
court has stated on a number of occasions, silence in the legislative history of a statute, by
itself, is not often reliable evidence that the legislature intended anything. Lake Oswego
Preservation Society v. City of Lake Oswego , 360 Or. 115, 129, — P.3d (2016)
(“[N]egative inferences based on legislative silence are often unhelpful in statutory
interpretation.”);

[360 Or. 227]

Weldon v. Bd. of Lic. Pro. Counselors and Therapists , 353 Or. 85, 100, 293 P.3d 1023 (2012)
(stating reluctance to infer legislative intent from silence); State v. Rutley , 343 Or. 368, 375,
171 P.3d 361 (2007) (“statutory silence alone is not a sufficiently clear indication of legislative
intent to dispense with a culpable mental state”). Inferring legislative intent on the basis of a
lack of comment in the legislative history is problematic for several reasons.

At the outset, it relies on unrealistic assumptions about the legislative process and the
omniscience of legislators. That is, it assumes that legislators are in a position to predict all
the potential consequences of legislation and that they will always address them. Such an
assumption ignores the fact that legislators often cannot be aware of every potential
consequence of enacting the bills before them, as well as the fact that the press of time in
legislative sessions of limited duration often does not provide legislators the opportunity to
comment on all of a bill's potential consequences. Moreover, drawing conclusions from
silence in legislative history misapprehends the nature of legislative history itself, which

-12-



Wyers v. Am. Med. Response Nw., Inc., 360 Or 211, 377 P.3d 570 (Or., 2016)

often is designed not to explain to future courts the intended meaning of a statute, but rather
to persuade legislative colleagues to vote in a particular way. Thus, for example, a proposed
legislative change to the status quo might not prompt comment precisely because everyone
understands that the law will have that effect or because supporters do not wish to draw
attention to it. See generally Anita S. Krishnakumar,

[377 P.3d 580]

The Sherlock Holmes Canon , 84 Geo Wash. L. Rev. 1, 21-35 (2016) (detailing problems with
drawing inference from silence in legislative history);2 John C. Grabow, Congressional
Silence and the Search for Legislative Intent: A Venture Into “Speculative Unrealities ,” 64
BUL. Rev. 737, 765 (1984) (“necessarily frequent silences of Congress provide a wholly
unreliable and unprincipled basis for inferring legislative intent”).

As for the legislative history that does exist, we find little support for the conclusions that
AMR draws from it. What is now ORS 124.100 was introduced in 1995 as

[360 Or. 228]

Senate Bill (SB) 943. It was drafted by an elder-law practitioner, Bertalan, with input from an
elder-abuse task force. Bertalan testified before the Senate Judiciary Committee following
the introduction of the bill and its referral to that committee. Tape Recording, Senate
Committee on Judiciary, SB 943, Mar. 23, 1995, Tape 69, Side A (statement of Lisa
Bertalan). She explained that the focus of the bill was not the nursing home industry because
that industry already is heavily regulated; rather, her focus in drafting the bill was less-
regulated entities and individual abusers of the elderly and the vulnerable. Tape Recording,
Senate Committee on Judiciary, SB 943, Apr. 12, 1995, Tape 102, Side B (statement of
Bertalan). Her written testimony explained:

“The purpose of [the bill] is to protect elders and incapacitated adults from
physical and financial abuse * * *. The aim of Senate Bill 943 is to prevent and
provide a specific remedy for physical abuse and financial exploitation from
relatives, the new ‘friend’ who suddenly cuts the elderly person off from family
and the rest of the world, phony contractors who sell the elderly person
substandard services or unnecessary goods, and the acquaintance who suddenly
becomes the elderly person's live-in caregiver in exchange for the deed to the
family home or other property.”

Testimony, Senate Committee on Judiciary, SB 943, Mar 23, 1995, Ex R (statement of
Bertalan); see also Testimony, House Committee on Judiciary, SB 943, May 12, 1995 Ex. D
(statement of Bertalan) (to similar effect; purpose of bill is to provide specific remedy for
“physical abuse and financial exploitation” of elderly and incapacitated persons, against
relatives, acquaintances, businesspeople, and live-in-caregivers who perpetrate abuses).
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Following introduction of the bill, representatives of the Oregon Health Care Association
proposed exclusions for nursing facilities, residential care facilities, and assisted living
facilities. In response, an amendment was introduced to do just that. The committee
approved the bill with that amendment. The Senate then passed the bill unanimously, as did
the House of Representatives.

Nothing in the foregoing history suggests that the part of SB 943 that became ORS
124.100(5) was intended

[360 Or. 229]

to apply only to individual abusers and not to employers or other institutions. To be sure, it
does reflect a concern that the provisions of the bill not apply to particular institutions,
namely, nursing facilities, residential care facilities, and assisted living facilities. And,
consistently with that concern, the final version of the legislation contained an exemption for
those institutions. See ORS 124.115 (setting out persons not subject to action under ORS
124.100 ). But no other institutions or entities—businesses such as AMR, for example—were
included in that limited list. The express exclusion of such a list of certain entities strongly
suggests that the legislature intended not to exclude any others not listed. See Crimson Trace
Corp. v. Davis Wright Tremaine LLP , 355 Or. 476, 497, 326 P.3d 1181 (2014) (when a
statute lists specific exemptions, “the legislature fairly may be understood to have intended
to imply that no others are to be recognized”).

If the reference to “circumstances in which a reasonable person should have known of the
physical or financial abuse” in ORS 124.100(5) does not bear the narrow interpretation for
which AMR contends, there remains the question of what it does mean.

[377 P.3d 581]

As we noted earlier, that wording is reasonably capable of referring not just to circumstances
in which a reasonable person should have known of a particular instance of abuse against a
particular plaintiff; rather, it could also refer to circumstances in which a reasonable person
should have known of the same or similar abuse of a vulnerable person. Said another way,
the statute could be read to apply when, in light of information known or available to a
reasonable person, that person should have known of the kind of abuse that in fact occurred.
That interpretation is the better of the reasonable possibilities. It gives effect to all the
statute's terms, in particular, to both of its different mental state requirements. It results in
no redundancy or conflict between statutory terms. It inserts nothing into the statute that the
legislature did not include. At the same time, it omits nothing from the statute that the
legislature enacted. And it ensures that the statute applies beyond the very narrow
circumstances in which a defendant either participated in or was present during abuse, or
had reason to know in advance of a plan to abuse a particular

[360 Or. 230]
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vulnerable person, consistently with the apparent purpose of the statute as reflected in its
wording and its enactment history.

To summarize: ORS 124.100(5) refers to two different mental states, one referring to actual
knowledge and the other to constructive knowledge. The former refers to a defendant's act or
failure to act. The latter refers to the circumstances in which that act or failure to act occurs.
The statute thus provides that there must be evidence that a defendant knowingly acted or
failed to act under circumstances in which a reasonable person should have known that the
same sort of abuse of a vulnerable person that occurred would, in fact, occur.2 So, for
example, ORS 124.100(5) applies if an employer such as AMR knowingly (as opposed to, say,
inadvertently) schedules an employee to work on an ambulance run under circumstances in
which a reasonable person should have known that the sort of abuse inflicted on the plaintiff
would occur.

B. Application

With the foregoing interpretation in mind, we turn to the question whether the trial court
erred in granting AMR's summary judgment motion as to all six plaintiffs. Summary
judgment is appropriate if, viewing the evidence in the light most favorable to the nonmoving
party, no genuine issue of material fact exists “and the moving party is entitled to judgment
as a matter of law.” See Chapman v. Mayfield , 358 Or. 196, 204, 361 P.3d 566 (2015) (so
stating and citing ORCP 47 C).

As explained in our earlier factual summary, the incidents at issue in this case involved
instances of abuse inflicted on six different vulnerable persons—plaintiffs—by AMR's
employee, Haszard. AMR does not dispute that each of the six plaintiffs qualified as a
“vulnerable person” within the meaning of ORS 124.100(1)(e).

[360 Or. 231]

None of the six plaintiffs reported her interaction with Haszard to AMR, to other medical
staff, or to the police. It thus is undisputed that, until discovery during the Herring litigation
several years later, AMR had no actual knowledge of Haszard's physical abuse of any of the
six plaintiffs in this case. The question, however, is not whether AMR actually knew about
that abuse. Instead, the question is whether plaintiffs established genuine issues of material
fact as to whether AMR knowingly scheduled Haszard to work as a paramedic under
circumstances in which a reasonable person should have known that the sort of abuse that
the plaintiffs suffered would occur. AMR does not suggest that it had not knowingly assigned
Haszard to work as a paramedic during each of the six alleged incidents of abuse. That
leaves, then, the question whether a genuine issue of material fact exists about whether AMR
did so under circumstances in which a reasonable person should have known that

[377 P.3d 582]
the same type of abuse that occurred would in fact occur.

-15-



Wyers v. Am. Med. Response Nw., Inc., 360 Or 211, 377 P.3d 570 (Or., 2016)

1. Plaintiff Akre

The earliest incident involving a plaintiff in this case concerned plaintiff Akre. Viewed in the
light most favorable to plaintiffs, evidence in the record shows that, by the time of plaintiff
Akre's abuse, AMR knew that other similarly situated vulnerable persons had reported that
Haszard had abused them. Specifically, in February 2006, Spain had called AMR and
reported to its receptionist that one of the company's paramedics was a “freak” who had
inappropriately touched her, that it was unsafe for that paramedic to transport little girls,
and that he should be taken off ambulance duty. Additionally, there is evidence that
complaints, such as those alleging sexual misconduct, were entered into a database and
forwarded to AMR's county operations manager.

There is also evidence that, one month after the Spain incident, Whalen reported in an AMR
customer survey that Haszard had failed to respect her privacy at the hospital by not looking
away while a nursing assistant helped Whalen into a gown, despite her obvious discomfort.
AMR followed up with an interview of Whalen, during which she

[360 Or. 232]

complained that Haszard had stared at her and acted sexually aroused. Whalen later
recounted that the AMR investigator had “dismissed everything that [she had] said,” telling
her that she “must have been imagining things.” The investigator, however, did write an
internal report describing Whalen's complaint and concluding that it had been
“substantiated.” Plaintiff Akre's abuse occurred about three weeks after that.

There is thus evidence that, at the time of plaintiff Akre's abuse, AMR had already received at
least two complaints of sexually inappropriate conduct on the part of its paramedic, Haszard.
Indeed, one of those reports had been investigated and confirmed as having been
“substantiated.” Under those circumstances, there is at least a genuine issue of fact about
whether AMR should have known of the sort of abuse that plaintiff Akre suffered. To be sure,
AMR disputes the Spain report, noting that it has no record of such a complaint call having
been placed or, if it had been placed, that the receptionist ever reported the call to anyone
else. But AMR's dispute establishes no more than that there is a genuine issue of material
fact about what transpired. At this stage, we are constrained to view the evidence in the light
most favorable to plaintiff. In that light, there is at least a genuine issue of material fact about
whether AMR should have known when it assigned Haszard to ambulance duty that the same
sort of abuse inflicted on plaintiff Akre would occur. See Towe v. Sacagawea, Inc. , 357 Or.
74, 109-10, 347 P.3d 766 (2015) (evidence mixed as to factual issue in dispute, reasonable
juror could find facts either way, and so case presented factual issues for jury to resolve; trial
court therefore erred in granting summary judgment). The trial court therefore erred in
granting summary judgment against plaintiff Akre.

2. Plaintiffs Shaftel, Asbury, and Terpening
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By the time of the alleged abuse against plaintiffs Shaftel, Asbury, and Terpening, there is
evidence that AMR had received even further reports of Haszard's abusive conduct toward
vulnerable persons. In December 2006, Rotting was transported by ambulance with Haszard
attending. During that transport, Haszard touched Rotting

[360 Or. 233]

in a manner similar to the sexual touching that plaintiff Akre had alleged; he also slowly
stroked Rotting's thigh. Rotting reported the incident to a nurse and to family members, and
her son called AMR. Her son spoke with the same supervisor who had investigated the
Whalen complaint, and the supervisor stated that there would be an investigation. The
investigation, however, was limited to interviewing Haszard, who denied having engaged in
any inappropriate conduct. Rotting's son called AMR again and stated that the police should
be involved. AMR took no further action, although its risk management department was
notified that Rotting might file a complaint.

A month later, Haszard sexually abused plaintiff Shaftel. And three weeks after that, he
sexually abused plaintiff Asbury. Three weeks later, he also sexually abused plaintiff

[377 P.3d 583]

Terpening. Thus, by the time of Haszard's abuse of those three plaintiffs, there is evidence
that AMR had received three reports of its employee's abuse of vulnerable persons under
circumstances similar to those later incidents of abuse that actually occurred. Again, AMR
disputes some of the foregoing evidence, but that is not the point at this stage in the
proceedings. On the record before us, viewed in the light most favorable to plaintiffs Shaftel,
Asbury, and Terpening, there is at least a genuine issue of material fact about whether AMR
should have known that the sort of abuse that plaintiffs Shaftel, Asbury, and Terpening
suffered would occur. The trial court therefore erred in granting summary judgment against
those three plaintiffs.

3. Plaintiffs Webb and Corning

Haszard's abuse of plaintiffs Webb and Corning occurred not long after the abuse of plaintiffs
Shaftel, Asbury, and Terpening. By that time, AMR had received yet another report of abuse.
In March 2007, Pries reported to police that Haszard had sexually abused her during an
AMR ambulance transport by taking her hand, placing it inside her pants, and manipulating
it. Police spoke with an AMR supervisor, and several AMR employees, including Haszard,
then met with a company risk-management official. AMR ultimately determined that it could
not substantiate Pries's allegations, but it warned Haszard in writing

[360 Or. 234]

that either that incident or Rotting's would be reopened if more information came to light.

AMR did not make any effort to contact Pries, did not request further information from

police, and did not tell police about the Rotting complaint. A month later, Haszard abused
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plaintiff Webb during an ambulance transport. Four months after that, he abused plaintiff
Corning.

Thus, by the time of Haszard's abuse of plaintiffs Webb and Corning, AMR had received four
reports of abuse of vulnerable persons by its employee Haszard, including one report
involving the police. Indeed, there is evidence that AMR warned Haszard not to engage in
such conduct in the future. That evidence is sufficient to establish a genuine issue of material
fact about whether a reasonable person in AMR's position should have known that the sort of
abuse that plaintiffs Webb and Corning suffered would occur. As a result, the trial court
erred in granting summary judgment for AMR against plaintiffs Webb and Corning.

The decision of the Court of Appeals is affirmed. The judgment of the circuit court is
reversed, and the case is remanded to the circuit court for further proceedings.

Notes:

= Linder, J., retired December 31, 2015, and did not participate in the decision of this case.
Nakamoto, J., did not participate in the consideration or decision of this case.

! Terpening is now deceased. Plaintiff Wyers serves as the personal representative of her
estate.

2 AMR does not dispute that plaintiffs were “vulnerable persons” within the meaning of the
statute.

3 The wording of ORS 124.100(2) itself appears internally inconsistent on this very point. It
states that a vulnerable person who was the victim of physical or financial abuse may bring
an action against “any person who has caused the physical or financial abuse” (using the
definite article) and any person “who has permitted another person to engage in physical or
financial abuse” (omitting any article).

4 The name of the article is taken from the Sherlock Holmes story Silver Blaze , in which a
watchdog failed to bark while a racehorse was stolen, leading Holmes to infer that the dog
knew the thief, its trainer. Sir Arthur Conan Doyle, Silver Blaze , in The Complete Sherlock
Holmes 349 (1930).

5 As we note later in this opinion, the evidence in the record is sufficient to permit a
reasonable juror to find that a reasonable person in AMR's position should have known that
the sort of abuse that did occur would, in fact, occur. We need not address whether the
statute also contemplates liability under circumstances in which a reasonable person should
have known that such abuse as did occur was merely foreseeable.
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124.100 Definitions for Ors 124.100 to 124.140; action authorized; relief; qualifications for
bringing action; service on Attorney General

124.100 Definitions for ORS 124.100 to 124.140; action authorized; relief;
qualifications for bringing action; service on Attorney General. (1) As used in ORS
124.100 to 124.140:

(a) “Designee” means a person designated by the Department of Human Services to conduct
investigations under ORS 430.731 in a county with a population of 650,000 or more persons.

(b) “Elderly person” means a person 65 years of age or older.

(c) “Financially incapable” has the meaning given that term in ORS 125.005.

(d) “Incapacitated” has the meaning given that term in ORS 125.005.

(e) “Person with a disability” means a person with a physical or mental impairment that:

(A) Is likely to continue without substantial improvement for no fewer than 12 months or to
result in death; and

(B) Prevents performance of substantially all the ordinary duties of occupations in which an
individual not having the physical or mental impairment is capable of engaging, having due
regard to the training, experience and circumstances of the person with the physical or
mental impairment.

(f) “Type B area agency” means a type B area agency, as defined in ORS 410.040, that is
designated to operate in a geographic area with a population of 650,000 or more persons.

(g) “Vulnerable person” means:
(A) An elderly person;

(B) A financially incapable person;
(C) An incapacitated person; or

(D) A person with a disability who is susceptible to force, threat, duress, coercion, persuasion
or physical or emotional injury because of the person’s physical or mental impairment.

(2) A vulnerable person who suffers injury, damage or death by reason of physical abuse or
financial abuse may bring an action against any person who has caused the physical or
financial abuse or who has permitted another person to engage in physical or financial abuse.
The court shall award the following to a plaintiff who prevails in an action under this section:

(@) An amount equal to three times all economic damages, as defined in ORS 31.710,
resulting from the physical or financial abuse, or $500, whichever amount is greater.
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(b) An amount equal to three times all noneconomic damages, as defined by ORS 31.710,
resulting from the physical or financial abuse.

(c) Reasonable attorney fees incurred by the plaintiff.

(d) Reasonable fees for the services of a conservator or guardian ad litem incurred by reason
of the litigation of a claim brought under this section.

(3) An action may be brought under this section only by:
(a) A vulnerable person;
(b) A guardian, conservator or attorney-in-fact for a vulnerable person;

(c) A personal representative for the estate of a decedent who was a vulnerable person at the
time the cause of action arose; or

(d) A trustee for a trust on behalf of the trustor or the spouse of the trustor who is a
vulnerable person.

(4) An action may be brought under this section only for physical abuse described in ORS
124.105 or for financial abuse described in ORS 124.110.

(5) An action may be brought under this section against a person for permitting another
person to engage in physical or financial abuse if the person knowingly acts or fails to act
under circumstances in which a reasonable person should have known of the physical or
financial abuse.

(6) A person commencing an action under this section must serve a copy of the complaint on
the Attorney General within 30 days after the action is commenced. [1995 c¢.671 §1; 1997
€.249 §41; 1999 ¢.305 81; 2001 c.843 §3; 2003 c.211 §1; 2005 .87 81; 2005 c.386 §la; 2007
.70 830; 2015 ¢.568 §2]

Note: The amendments to 124.100 by section 5, chapter 568, Oregon Laws 2015, become
operative July 1, 2018. See section 6, chapter 568, Oregon Laws 2015. The text that is
operative on and after July 1, 2018, is set forth for the user’s convenience.

124.100. (1) As used in ORS 124.100 to 124.140:

(a) “Elderly person” means a person 65 years of age or older.

(b) “Financially incapable” has the meaning given that term in ORS 125.005.
(c) “Incapacitated” has the meaning given that term in ORS 125.005.

(d) “Person with a disability” means a person with a physical or mental impairment that:
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(A) Is likely to continue without substantial improvement for no fewer than 12 months or to
result in death; and

(B) Prevents performance of substantially all the ordinary duties of occupations in which an
individual not having the physical or mental impairment is capable of engaging, having due
regard to the training, experience and circumstances of the person with the physical or
mental impairment.

(e) “Vulnerable person” means:
(A) An elderly person;

(B) A financially incapable person;
(C) An incapacitated person; or

(D) A person with a disability who is susceptible to force, threat, duress, coercion, persuasion
or physical or emotional injury because of the person’s physical or mental impairment.

(2) A vulnerable person who suffers injury, damage or death by reason of physical abuse or
financial abuse may bring an action against any person who has caused the physical or
financial abuse or who has permitted another person to engage in physical or financial abuse.
The court shall award the following to a plaintiff who prevails in an action under this section:

(@) An amount equal to three times all economic damages, as defined in ORS 31.710,
resulting from the physical or financial abuse, or $500, whichever amount is greater.

(b) An amount equal to three times all noneconomic damages, as defined by ORS 31.710,
resulting from the physical or financial abuse.

(c) Reasonable attorney fees incurred by the plaintiff.

(d) Reasonable fees for the services of a conservator or guardian ad litem incurred by reason
of the litigation of a claim brought under this section.

(3) An action may be brought under this section only by:
(a) A vulnerable person;
(b) A guardian, conservator or attorney-in-fact for a vulnerable person;

(c) A personal representative for the estate of a decedent who was a vulnerable person at the
time the cause of action arose; or

(d) A trustee for a trust on behalf of the trustor or the spouse of the trustor who is a
vulnerable person.
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(4) An action may be brought under this section only for physical abuse described in ORS
124.105 or for financial abuse described in ORS 124.110.

(5) An action may be brought under this section against a person for permitting another
person to engage in physical or financial abuse if the person knowingly acts or fails to act
under circumstances in which a reasonable person should have known of the physical or
financial abuse.

(6) A person commencing an action under this section must serve a copy of the complaint on
the Attorney General within 30 days after the action is commenced.
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124.110 Financial abuse subject to action
124.110 Financial abuse subject to action. (1) An action may be brought under ORS
124.100 for financial abuse in the following circumstances:

(@) When a person wrongfully takes or appropriates money or property of a vulnerable
person, without regard to whether the person taking or appropriating the money or property
has a fiduciary relationship with the vulnerable person.

(b) When a vulnerable person requests that another person transfer to the vulnerable person
any money or property that the other person holds or controls and that belongs to or is held
in express trust, constructive trust or resulting trust for the vulnerable person, and the other
person, without good cause, either continues to hold the money or property or fails to take
reasonable steps to make the money or property readily available to the vulnerable person
when:

(A) The ownership or control of the money or property was acquired in whole or in part by
the other person or someone acting in concert with the other person from the vulnerable
person; and

(B) The other person acts in bad faith, or knew or should have known of the right of the
vulnerable person to have the money or property transferred as requested or otherwise made
available to the vulnerable person.

(c) When a person has at any time engaged in conduct constituting a violation of a
restraining order regarding sweepstakes that was issued under ORS 124.020.

(2) A transfer of money or property that is made for the purpose of qualifying a vulnerable
person for Medicaid benefits or for any other state or federal assistance program, or the
holding and exercise of control over money or property after such a transfer, does not
constitute a wrongful taking or appropriation under subsection (1)(a) of this section or the
holding of money or property without good cause for the purposes of subsection (1)(b) of this
section. [1995 ¢.671 §3; 1999 ¢.305 §2; 1999 ¢.875 §8; 2005 ¢.386 83]



124.115 Persons not subject to action. (1) Except as provided by subsection (2) of this
section, an action under ORS 124.100 may not be brought against:

(a) Financial institutions, as defined by ORS 706.008;

(b) A health care facility, as defined in ORS 442.015;

(c) Any facility licensed or registered under ORS chapter 443; or
(d) Broker-dealers licensed under ORS 59.005 to 59.451.

(2) An action may be brought under ORS 124.100 against a person listed in subsection (1) of
this section if:

(a) The person is convicted of one of the crimes specified in ORS 124.105 (1); or

(b) The person engages in conduct constituting financial abuse as described in ORS 124.110,
and the person is convicted of a crime by reason of the conduct. [1995 c.671 §3a; 1997 c.631
8408; 1999 c.305 83]

124.120 Relief available. The court may restrain and remedy the conduct described in
ORS 124.105 and 124.110 by issuing appropriate orders including but not limited to:

(1) A judgment for the remedies provided by ORS 124.100.

(2) Restraining orders, temporary injunctions or other actions as the court deems proper,
including the acceptance of satisfactory performance bonds, the creation of receiverships, the
appointment of qualified receivers and the enforcement of constructive trusts.

(3) Ordering any person to divest direct or indirect interest or contact with any person or
enterprise.

(4) Imposing reasonable restrictions, including permanent injunctions on the future
activities or investments of any person, including prohibiting any person from engaging in
the same type of endeavor or conduct to the extent permitted by the Constitution of the
United States and this state. [1995 ¢.671 84]

124.130 Statute of limitation. An action under ORS 124.100 to 124.140 must be
commenced within seven years after discovery of the conduct described in ORS 124.105 and
124.110 that gives rise to a cause of action under ORS 124.100 to 124.140. [1995 c.671 §6]

124.135 Remedies not exclusive. The remedies provided by ORS 124.100 to 124.140 are
in addition to any other remedy, civil or criminal, that may be available under any other
provision of law. [1995 ¢.671 87]
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