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Overview	  of	  the	  process:	  
From	  inspec3on,	  inves3ga3on	  to	  hearing	  	  



The	  presenta3on	  was	  created	  by	  Darrell	  Contreras,	  
Esq.	  	  The	  following	  slides	  are	  provided	  for	  your	  
informa3on	  and	  are	  not	  intended	  to	  provide	  legal	  
advice.	  Please	  consult	  your	  legal	  counsel	  for	  official	  
legal	  advice.	  



Darrell	  Contreras	  Background	  

•  Over	  15	  years	  of	  legal	  and	  compliance	  experience	  
•  Knowledgeable	  about	  the	  current	  and	  proposed	  laws	  and	  
regulaIons	  

•  Trained	  by	  former	  law	  enforcement	  and	  regulators	  
•  ExperIse	  in……	  
v translaIng	  legal	  and	  regulatory	  requirements	  into	  	  

pracIce	  
v  	  idenIfying	  risk	  areas	  and	  miIgaIng	  that	  risk	  
v audiIng	  for	  compliance	  with	  regulaIons	  and	  sampling	  

methodologies	  



Objec3ves	  

•  Iden3fy	  how	  the	  Board	  of	  Medicine	  
begins	  an	  inves3ga3on	  

•  Understand	  the	  inves3ga3on	  process	  
•  How	  to	  respond	  to	  an	  inves3ga3on	  



How	  Do	  Inves3ga3ons	  Begin?	  

•  Florida	  Department	  of	  Health	  (DOH)	  
inves3gates	  complaints	  

•  Sources	  for	  complaints:	  
v Inspec3on	  –	  Annual	  DOH	  pain	  clinic	  inspec3ons	  

v Public	  complaints	  –	  pa3ent	  complaints	  or	  reports	  from	  
other	  sources,	  e.g.,	  pharmacies	  

v Repor3ng	  –	  Repor3ng	  of	  adverse	  events	  (458.351	  
Florida	  Statutes)	  to	  the	  DOH	  

v Law	  enforcement	  –	  As	  part	  of	  a	  criminal	  inves3ga3on,	  
e.g.,	  DEA,	  Sheriff’s	  Department	  



How	  Do	  Inves3ga3ons	  Begin?	  
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Inves3ga3ons	  from	  Inspec3ons	  

•  Result	  from	  a	  failure	  to	  implement	  
correc3ve	  ac3on	  during	  ini3al	  inspec3on	  

•  Reports	  are	  filed	  locally	  
v A	  le\er	  will	  be	  sent	  to	  the	  physician	  offering	  an	  
opportunity	  to	  respond	  

v The	  response,	  plus	  the	  original	  report	  will	  be	  
forwarded	  to	  the	  State	  

v Unlikely	  to	  prevent	  forwarding	  to	  the	  State	  	  



DOH	  has	  the	  complaint,	  now	  what?	  

•  DOH	  determines	  whether	  it	  becomes	  a	  Board	  of	  
Medicine	  review.	  	  The	  steps	  are:	  
1.  Record	  request	  (could	  also	  happen	  at	  the	  local	  level)	  

2.  Records	  are	  reviewed	  by	  an	  expert	  

3.  Opportunity	  to	  review	  the	  expert’s	  report	  

4.  Opportunity	  to	  respond	  to	  the	  expert’s	  report	  

5.  Submission	  to	  Probable	  Cause	  panel	  with	  recommenda3on	  from	  
DOH	  to	  pursue	  or	  dismiss	  

6.  Probable	  Cause	  Panel	  result	  op3ons:	  

a)	  	  Dismissal 	  b)	  	  Se\lement	  offer	  

7.  Administra3ve	  Hearing	  if	  disagree	  with	  Se\lement	  offer	  



How	  Do	  Inves3ga3ons	  Begin?	  
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What	  should	  I	  do?	  

•  Step	  1:	  	  Hire	  an	  a\orney	  
v Exper3se	  in	  administra3ve	  proceedings	  

v Hire	  as	  soon	  as	  you	  receive	  no3ce	  of	  record	  review	  
o Ensure	  subpoena	  is	  valid	  

o Facilitate	  the	  review	  

o Iden3fy	  opportuni3es	  to	  address	  concerns	  
o Compile	  favorable	  evidence	  



What	  should	  I	  do?	  (con3nued)	  

•  Step	  2:	  	  Provide	  the	  requested	  records	  
v Make	  sure	  ALL	  documents	  are	  included	  in	  the	  
submission	  to	  DOH	  

v Make	  sure	  copies	  are	  legible,	  e.g.,	  drivers	  license	  copies,	  
prescrip3ons	  

v Keep	  complete	  copies	  of	  the	  records	  submi\ed	  

v Have	  a\orney	  communicate	  3melines	  with	  the	  DOH	  



What	  should	  I	  do?	  (con3nued)	  

•  Step	  3:	  	  Review	  the	  submi\ed	  records	  
v Take	  notes	  –	  Is	  your	  documenta3on	  complete?	  	  Are	  
there	  vulnerabili3es?	  

v Be	  objec3ve	  in	  your	  review	  

v Note	  the	  dates	  of	  the	  requested	  records	  and	  what	  laws	  
and	  standards	  were	  in	  place	  AT	  THAT	  TIME:	  

o  Pain	  Clinic	  laws	  went	  into	  effect	  July	  1,	  2011	  

o  E-‐FORCSE	  available	  October/November	  2011	  

o What	  were	  typical	  prescrip3ons	  during	  that	  3me?	  

v Be	  ready	  for	  the	  expert’s	  response	  to	  be	  inflammatory!	  



What	  should	  I	  do?	  (con3nued)	  

•  Step	  4:	  	  Respond	  to	  the	  Expert’s	  Report	  
v Rebut	  the	  expert’s	  areas	  of	  concern	  (see	  next	  slide)	  	  
v Use	  your	  documenta3on	  to	  rebut	  any	  
presump3ons,	  percep3ons	  or	  suspicions	  

v Research	  the	  expert	  
o Malprac3ce	  se\lements	  

o Adverse	  administra3ve	  ac3ons	  

v You	  may	  need	  a	  medical	  or	  regulatory	  expert	  



Expert	  Reports	  

•  Typical	  Areas	  of	  Concern	  (not	  in	  order):	  
v Prescrip3on	  quan3ty/dosage	  
v Documenta3on	  of	  physical	  examina3on	  

v Combina3on	  of	  medica3ons	  

v Referrals	  for	  or	  considera3on	  of	  other	  treatments	  

v Follow-‐up	  on	  referrals	  for	  other	  treatments	  

v Plan	  of	  care	  for	  con3nued	  controlled	  substance	  therapy	  

v Urine	  drug	  screening/tes3ng	  

v E-‐FORCSE	  check	  



Expert	  Reports	  

•  Presump3ons,	  Percep3ons	  and	  Suspicions:	  
v Pa3ents	  from	  closed	  clinics	  are	  drug	  seekers	  

v Clinics	  that	  prescribe	  without	  interven3ons	  are	  
not	  providing	  proper	  care	  

v Cash	  only	  clinics	  do	  not	  provide	  proper	  referrals	  



What	  should	  I	  do?	  (con3nued)	  

•  Step	  5:	  	  Be	  Involved	  and	  AGGRESSIVE!	  
v This	  WILL	  NOT	  go	  away	  by	  itself	  

v Silence	  or	  missed	  deadlines	  =	  guilt	  



Protect	  Yourself	  Moving	  Forward	  

•  Always	  document	  your	  physical	  
examina3on	  

•  Document	  the	  pa3ent’s	  current	  condi3on,	  
including	  changes	  
v 	  no	  change	  is	  a	  current	  condi3on	  

•  Document	  pa3ent	  follow-‐up	  on	  past	  
recommenda3ons/referrals	  

•  Make	  sure	  there	  is	  a	  reason	  documented	  
for	  your	  prescripFon	  



Ques3ons?	  

Darrell	  W.	  Contreras,	  Esq.,	  LHRM,	  CHC,	  CHPC,	  CHRC	  
863-‐797-‐9917	  

darrell@jdhealthcarepartners.com	  


