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§ 2317.02 Privileged communications.

The following persons shall not testify in certain respects:

(A)
(1) An attorney, concerning a communication made to the attorney by a client in that relation or
concerning the attorney’s advice to a client, except that the attorney may testify by express consent
of the client or, if the client is deceased, by the express consent of the surviving spouse or the
executor or administrator of the estate of the deceased client. However, if the client voluntarily
reveals the substance of attorney-client communications in a nonprivileged context or is deemed by
section 2151.421 of the Revised Code to have waived any testimonial privilege under this division,
the attorney may be compelled to testify on the same subject.

The testimonial privilege established under this division does not apply concerning either of the
following:

(&) A communication between a client in a capital case, as defined in section 2901.02 of the
Revised Code, and the client’s attorney if the communication is relevant to a subsequent
ineffective assistance of counsel claim by the client alleging that the attorney did not effectively
represent the client in the case;

(b) A communication between a client who has since died and the deceased client’s attorney if
the communication is relevant to a dispute between parties who claim through that deceased
client, regardless of whether the claims are by testate or intestate succession or by inter vivos
transaction, and the dispute addresses the competency of the deceased client when the
deceased client executed a document that is the basis of the dispute or whether the deceased
client was a victim of fraud, undue influence, or duress when the deceased client executed a
document that is the basis of the dispute.

(2) An attorney, concerning a communication made to the attorney by a client in that relationship or
the attorney’s advice to a client, except that if the client is an insurance company, the attorney may
be compelled to testify, subject to an in camera inspection by a court, about communications made
by the client to the attorney or by the attorney to the client that are related to the attorney’s aiding or
furthering an ongoing or future commission of bad faith by the client, if the party seeking disclosure
of the communications has made a prima-facie showing of bad faith, fraud, or criminal misconduct
by the client.

(B)
(1) A physician, advanced practice registered nurse, or dentist concerning a communication made
to the physician, advanced practice registered nurse, or dentist by a patient in that relation or the
advice of a physician, advanced practice registered nurse, or dentist given to a patient, except as
otherwise provided in this division, division (B)(2), and division (B)(3) of this section, and except
that, if the patient is deemed by section 2151.421 of the Revised Code to have waived any
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testimonial privilege under this division, the physician or advanced practice registered nurse may
be compelled to testify on the same subject.

The testimonial privilege established under this division does not apply, and a physician, advanced
practice registered nurse, or dentist may testify or may be compelled to testify, in any of the
following circumstances:

(&) In any civil action, in accordance with the discovery provisions of the Rules of Civil
Procedure in connection with a civil action, or in connection with a claim under Chapter 4123.
of the Revised Code, under any of the following circumstances:

(i) If the patient or the guardian or other legal representative of the patient gives express
consent;

(i) If the patient is deceased, the spouse of the patient or the executor or administrator of
the patient’s estate gives express consent;

(iii) If a medical claim, dental claim, chiropractic claim, or optometric claim, as defined in
section 2305.113 of the Revised Code, an action for wrongful death, any other type of civil
action, or a claim under Chapter 4123. of the Revised Code is filed by the patient, the
personal representative of the estate of the patient if deceased, or the patient’s guardian or
other legal representative.

(b) In any civil action concerning court-ordered treatment or services received by a patient, if
the court-ordered treatment or services were ordered as part of a case plan journalized under
section 2151.412 of the Revised Code or the court-ordered treatment or services are
necessary or relevant to dependency, neglect, or abuse or temporary or permanent custody
proceedings under Chapter 2151. of the Revised Code.

(c) In any criminal action concerning any test or the results of any test that determines the
presence or concentration of alcohol, a drug of abuse, a combination of them, a controlled
substance, or a metabolite of a controlled substance in the patient’s whole blood, blood serum
or plasma, breath, urine, or other bodily substance at any time relevant to the criminal offense
in question.

(d) In any criminal action against a physician, advanced practice registered nurse, or dentist.
In such an action, the testimonial privilege established under this division does not prohibit the
admission into evidence, in accordance with the Rules of Evidence, of a patient’s medical or
dental records or other communications between a patient and the physician, advanced
practice registered nurse, or dentist that are related to the action and obtained by subpoena,
search warrant, or other lawful means. A court that permits or compels a physician, advanced
practice registered nurse, or dentist to testify in such an action or permits the introduction into
evidence of patient records or other communications in such an action shall require that
appropriate measures be taken to ensure that the confidentiality of any patient named or
otherwise identified in the records is maintained. Measures to ensure confidentiality that may
be taken by the court include sealing its records or deleting specific information from its
records.

(€)

(i) If the communication was between a patient who has since died and the deceased
patient’s physician, advanced practice registered nurse, or dentist, the communication is
relevant to a dispute between parties who claim through that deceased patient, regardless
of whether the claims are by testate or intestate succession or by inter vivos transaction,
and the dispute addresses the competency of the deceased patient when the deceased
patient executed a document that is the basis of the dispute or whether the deceased
patient was a victim of fraud, undue influence, or duress when the deceased patient
executed a document that is the basis of the dispute.
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(i) If neither the spouse of a patient nor the executor or administrator of that patient’s
estate gives consent under division (B)(1)(a)(ii) of this section, testimony or the disclosure
of the patient’'s medical records by a physician, advanced practice registered nurse,
dentist, or other health care provider under division (B)(1)(e)(i) of this section is a permitted
use or disclosure of protected health information, as defined in 45 C.F.R. 160.103, and an
authorization or opportunity to be heard shall not be required.

(iii) Division (B)(1)(e)(i) of this section does not require a mental health professional to
disclose psychotherapy notes, as defined in 45 C.F.R. 164.501.

(iv) An interested person who objects to testimony or disclosure under division (B)(1)(e)(i)
of this section may seek a protective order pursuant to Civil Rule 26.

(v) A person to whom protected health information is disclosed under division (B)(1)(e)(i)
of this section shall not use or disclose the protected health information for any purpose
other than the litigation or proceeding for which the information was requested and shall
return the protected health information to the covered entity or destroy the protected health
information, including all copies made, at the conclusion of the litigation or proceeding.

(a) If any law enforcement officer submits a written statement to a health care provider that
states that an official criminal investigation has begun regarding a specified person or that
a criminal action or proceeding has been commenced against a specified person, that
requests the provider to supply to the officer copies of any records the provider possesses
that pertain to any test or the results of any test administered to the specified person to
determine the presence or concentration of alcohol, a drug of abuse, a combination of
them, a controlled substance, or a metabolite of a controlled substance in the person’s
whole blood, blood serum or plasma, breath, or urine at any time relevant to the criminal
offense in question, and that conforms to section 2317.022 of the Revised Code, the
provider, except to the extent specifically prohibited by any law of this state or of the United
States, shall supply to the officer a copy of any of the requested records the provider
possesses. If the health care provider does not possess any of the requested records, the
provider shall give the officer a written statement that indicates that the provider does not
possess any of the requested records.

(b) If a health care provider possesses any records of the type described in division
(B)(2)(a) of this section regarding the person in question at any time relevant to the criminal
offense in question, in lieu of personally testifying as to the results of the test in question,
the custodian of the records may submit a certified copy of the records, and, upon its
submission, the certified copy is qualified as authentic evidence and may be admitted as
evidence in accordance with the Rules of Evidence. Division (A) of section 2317.422 of the
Revised Code does not apply to any certified copy of records submitted in accordance with
this division. Nothing in this division shall be construed to limit the right of any party to call
as a witness the person who administered the test to which the records pertain, the person
under whose supervision the test was administered, the custodian of the records, the
person who made the records, or the person under whose supervision the records were
made.

(a) If the testimonial privilege described in division (B)(1) of this section does not apply as
provided in division (B)(1)(a)(iii) of this section, a physician, advanced practice registered
nurse, or dentist may be compelled to testify or to submit to discovery under the Rules of
Civil Procedure only as to a communication made to the physician, advanced practice
registered nurse, or dentist by the patient in question in that relation, or the advice of the
physician, advanced practice registered nurse, or dentist given to the patient in question,
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that related causally or historically to physical or mental injuries that are relevant to issues
in the medical claim, dental claim, chiropractic claim, or optometric claim, action for
wrongful death, other civil action, or claim under Chapter 4123. of the Revised Code.

(b) If the testimonial privilege described in division (B)(1) of this section does not apply to a
physician, advanced practice registered nurse, or dentist as provided in division (B)(1)(c) of
this section, the physician, advanced practice registered nurse, or dentist, in lieu of
personally testifying as to the results of the test in question, may submit a certified copy of
those results, and, upon its submission, the certified copy is qualified as authentic evidence
and may be admitted as evidence in accordance with the Rules of Evidence. Division (A) of
section 2317.422 of the Revised Code does not apply to any certified copy of results
submitted in accordance with this division. Nothing in this division shall be construed to
limit the right of any party to call as a withess the person who administered the test in
question, the person under whose supervision the test was administered, the custodian of
the results of the test, the person who compiled the results, or the person under whose
supervision the results were compiled.

The testimonial privilege described in division (B)(1) of this section is not waived when a

communication is made by a physician or advanced practice registered nurse to a pharmacist or
when there is communication between a patient and a pharmacist in furtherance of the physician-
patient or advanced practice registered nurse-patient relation.

(5)

(a) As used in divisions (B)(1) to (4) of this section, “communication” means acquiring,
recording, or transmitting any information, in any manner, concerning any facts, opinions, or
statements necessary to enable a physician, advanced practice registered nurse, or dentist to
diagnose, treat, prescribe, or act for a patient. A “communication” may include, but is not limited
to, any medical or dental, office, or hospital communication such as a record, chart, letter,
memorandum, laboratory test and results, x-ray, photograph, financial statement, diagnosis, or
prognosis.

(b) As used in division (B)(2) of this section, “health care provider” means a hospital,
ambulatory care facility, long-term care facility, pharmacy, emergency facility, or health care
practitioner.

(c) As used in division (B)(5)(b) of this section:

(i) “Ambulatory care facility” means a facility that provides medical, diagnostic, or surgical
treatment to patients who do not require hospitalization, including a dialysis center,
ambulatory surgical facility, cardiac catheterization facility, diagnostic imaging center,
extracorporeal shock wave lithotripsy center, home health agency, inpatient hospice,
birthing center, radiation therapy center, emergency facility, and an urgent care center.
“Ambulatory health care facility” does not include the private office of a physician,
advanced practice registered nurse, or dentist, whether the office is for an individual or
group practice.

(if) “Emergency facility” means a hospital emergency department or any other facility that
provides emergency medical services.

(iii) “Health care practitioner” has the same meaning as in section 4769.01 of the Revised
Code.

(iv) “Hospital” has the same meaning as in section 3727.01 of the Revised Code.

(v) “Long-term care facility” means a nursing home, residential care facility, or home for
the aging, as those terms are defined in section 3721.01 of the Revised Code; a residential
facility licensed under section 5119.34 of the Revised Code that provides accommodations,
supervision, and personal care services for three to sixteen unrelated adults; a nursing
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facility, as defined in section 5165.01 of the Revised Code; a skilled nursing facility, as
defined in section 5165.01 of the Revised Code; and an intermediate care facility for
individuals with intellectual disabilities, as defined in section 5124.01 of the Revised Code.

(vi) “Pharmacy” has the same meaning as in section 4729.01 of the Revised Code.

(d) As used in divisions (B)(1) and (2) of this section, “drug of abuse” has the same meaning
as in section 4506.01 of the Revised Code.

(6) Divisions (B)(1), (2), (3), (4), and (5) of this section apply to doctors of medicine, doctors of
osteopathic medicine, doctors of podiatry, advanced practice registered nurses, and dentists.

(7) Nothing in divisions (B)(1) to (6) of this section affects, or shall be construed as affecting, the
immunity from civil liability conferred by section 307.628 of the Revised Code or the immunity from
civil liability conferred by section 2305.33 of the Revised Code upon physicians or advanced
practice registered nurses who report an employee’s use of a drug of abuse, or a condition of an
employee other than one involving the use of a drug of abuse, to the employer of the employee in
accordance with division (B) of that section. As used in division (B)(7) of this section, “employee,”
“employer,” and “physician” have the same meanings as in section 2305.33 of the Revised Code
and “advanced practice registered nurse” has the same meaning as in section 4723.01 of the
Revised Code.

(©

(1) A cleric, when the cleric remains accountable to the authority of that cleric’s church,
denomination, or sect, concerning a confession made, or any information confidentially
communicated, to the cleric for a religious counseling purpose in the cleric’s professional character.
The cleric may testify by express consent of the person making the communication, except when
the disclosure of the information is in violation of a sacred trust and except that, if the person
voluntarily testifies or is deemed by division (A)(4)(c) of section 2151.421 of the Revised Code to
have waived any testimonial privilege under this division, the cleric may be compelled to testify on
the same subject except when disclosure of the information is in violation of a sacred trust.

(2) As used in division (C) of this section:

(a) “Cleric’ means a member of the clergy, rabbi, priest, Christian Science practitioner, or
regularly ordained, accredited, or licensed minister of an established and legally cognizable
church, denomination, or sect.

(b) “Sacred trust” means a confession or confidential communication made to a cleric in the
cleric’s ecclesiastical capacity in the course of discipline enjoined by the church to which the
cleric belongs, including, but not limited to, the Catholic Church, if both of the following apply:

(i) The confession or confidential communication was made directly to the cleric.

(if) The confession or confidential communication was made in the manner and context
that places the cleric specifically and strictly under a level of confidentiality that is
considered inviolate by canon law or church doctrine.

(D) Husband or wife, concerning any communication made by one to the other, or an act done by
either in the presence of the other, during coverture, unless the communication was made, or act done,
in the known presence or hearing of a third person competent to be a witness; and such rule is the
same if the marital relation has ceased to exist;

(E) A person who assigns a claim or interest, concerning any matter in respect to which the person
would not, if a party, be permitted to testify;

(F) A person who, if a party, would be restricted under section 2317.03 of the Revised Code, when the
property or thing is sold or transferred by an executor, administrator, guardian, trustee, heir, devisee, or
legatee, shall be restricted in the same manner in any action or proceeding concerning the property or
thing.
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(G)

(1) A school guidance counselor who holds a valid educator license from the state board of
education as provided for in section 3319.22 of the Revised Code, a person licensed under
Chapter 4757. of the Revised Code as a licensed professional clinical counselor, licensed
professional counselor, social worker, independent social worker, marriage and family therapist or
independent marriage and family therapist, or registered under Chapter 4757. of the Revised Code
as a social work assistant concerning a confidential communication received from a client in that
relation or the person’s advice to a client unless any of the following applies:

(a) The communication or advice indicates clear and present danger to the client or other
persons. For the purposes of this division, cases in which there are indications of present or
past child abuse or neglect of the client constitute a clear and present danger.

(b) The client gives express consent to the testimony.

(c) Ifthe client is deceased, the surviving spouse or the executor or administrator of the estate
of the deceased client gives express consent.

(d) The client voluntarily testifies, in which case the school guidance counselor or person
licensed or registered under Chapter 4757. of the Revised Code may be compelled to testify on
the same subject.

(e) The court in camera determines that the information communicated by the client is not
germane to the counselor-client, marriage and family therapist-client, or social worker-client
relationship.

(f) A court, in an action brought against a school, its administration, or any of its personnel by
the client, rules after an in-camera inspection that the testimony of the school guidance
counselor is relevant to that action.

(g) The testimony is sought in a civil action and concerns court-ordered treatment or services
received by a patient as part of a case plan journalized under section 2151.412 of the Revised
Code or the court-ordered treatment or services are necessary or relevant to dependency,
neglect, or abuse or temporary or permanent custody proceedings under Chapter 2151. of the
Revised Code.

(2) Nothing in division (G)(1) of this section shall relieve a school guidance counselor or a person
licensed or registered under Chapter 4757. of the Revised Code from the requirement to report
information concerning child abuse or neglect under section 2151.421 of the Revised Code.

(H) A mediator acting under a mediation order issued under division (A) of section 3109.052 of the
Revised Code or otherwise issued in any proceeding for divorce, dissolution, legal separation,
annulment, or the allocation of parental rights and responsibilities for the care of children, in any action
or proceeding, other than a criminal, delinquency, child abuse, child neglect, or dependent child action
or proceeding, that is brought by or against either parent who takes part in mediation in accordance
with the order and that pertains to the mediation process, to any information discussed or presented in
the mediation process, to the allocation of parental rights and responsibilities for the care of the
parents’ children, or to the awarding of parenting time rights in relation to their children;

() A communications assistant, acting within the scope of the communication assistant’s authority,
when providing telecommunications relay service pursuant to section 4931.06 of the Revised Code or
Title Il of the “Communications Act of 1934,” 104 Stat. 366 (1990), 47 U.S.C. 225, concerning a
communication made through a telecommunications relay service. Nothing in this section shall limit the
obligation of a communications assistant to divulge information or testify when mandated by federal law
or regulation or pursuant to subpoena in a criminal proceeding.

Nothing in this section shall limit any immunity or privilege granted under federal law or regulation.

Q)
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(1) A chiropractor in a civil proceeding concerning a communication made to the chiropractor by a
patient in that relation or the chiropractor’s advice to a patient, except as otherwise provided in this
division. The testimonial privilege established under this division does not apply, and a chiropractor
may testify or may be compelled to testify, in any civil action, in accordance with the discovery
provisions of the Rules of Civil Procedure in connection with a civil action, or in connection with a
claim under Chapter 4123. of the Revised Code, under any of the following circumstances:

(a) If the patient or the guardian or other legal representative of the patient gives express
consent.

(b) If the patient is deceased, the spouse of the patient or the executor or administrator of the
patient’s estate gives express consent.

(c) If a medical claim, dental claim, chiropractic claim, or optometric claim, as defined in
section 2305.113 of the Revised Code, an action for wrongful death, any other type of civil
action, or a claim under Chapter 4123. of the Revised Code is filed by the patient, the personal
representative of the estate of the patient if deceased, or the patient’'s guardian or other legal
representative.

(2) If the testimonial privilege described in division (J)(1) of this section does not apply as provided
in division (J)(1)(c) of this section, a chiropractor may be compelled to testify or to submit to
discovery under the Rules of Civil Procedure only as to a communication made to the chiropractor
by the patient in question in that relation, or the chiropractor’s advice to the patient in question, that
related causally or historically to physical or mental injuries that are relevant to issues in the
medical claim, dental claim, chiropractic claim, or optometric claim, action for wrongful death, other
civil action, or claim under Chapter 4123. of the Revised Code.

(3) The testimonial privilege established under this division does not apply, and a chiropractor may
testify or be compelled to testify, in any criminal action or administrative proceeding.

(4) As used in this division, “communication” means acquiring, recording, or transmitting any
information, in any manner, concerning any facts, opinions, or statements necessary to enable a
chiropractor to diagnose, treat, or act for a patient. A communication may include, but is not limited
to, any chiropractic, office, or hospital communication such as a record, chart, letter, memorandum,
laboratory test and results, x-ray, photograph, financial statement, diagnosis, or prognosis.

(K)

(1) Except as provided under division (K)(2) of this section, a critical incident stress management
team member concerning a communication received from an individual who receives crisis
response services from the team member, or the team member’s advice to the individual, during a
debriefing session.

(2) The testimonial privilege established under division (K)(1) of this section does not apply if any
of the following are true:

(@) The communication or advice indicates clear and present danger to the individual who
receives crisis response services or to other persons. For purposes of this division, cases in
which there are indications of present or past child abuse or neglect of the individual constitute
a clear and present danger.

(b) The individual who received crisis response services gives express consent to the
testimony.

(c) If the individual who received crisis response services is deceased, the surviving spouse or
the executor or administrator of the estate of the deceased individual gives express consent.

(d) The individual who received crisis response services voluntarily testifies, in which case the
team member may be compelled to testify on the same subject.



(L)

ORC Ann. 2317.02

(e) The court in camera determines that the information communicated by the individual who
received crisis response services is not germane to the relationship between the individual and
the team member.

(f) The communication or advice pertains or is related to any criminal act.
(3) As used in division (K) of this section:

(a) “Crisis response services” means consultation, risk assessment, referral, and on-site crisis
intervention services provided by a critical incident stress management team to individuals
affected by crisis or disaster.

(b) “Critical incident stress management team member” or “team member” means an individual
specially trained to provide crisis response services as a member of an organized community
or local crisis response team that holds membership in the Ohio critical incident stress
management network.

(c) “Debriefing session” means a session at which crisis response services are rendered by a
critical incident stress management team member during or after a crisis or disaster.

(1) Subject to division (L)(2) of this section and except as provided in division (L)(3) of this section,
an employee assistance professional, concerning a communication made to the employee
assistance professional by a client in the employee assistance professional’s official capacity as an
employee assistance professional.

(2) Division (L)(1) of this section applies to an employee assistance professional who meets either
or both of the following requirements:

(a) Is certified by the employee assistance certification commission to engage in the employee
assistance profession;

(b) Has education, training, and experience in all of the following:

(i) Providing workplace-based services designed to address employer and employee
productivity issues;

(if) Providing assistance to employees and employees’ dependents in identifying and
finding the means to resolve personal problems that affect the employees or the
employees’ performance;

(iii) Identifying and resolving productivity problems associated with an employee’s
concerns about any of the following matters: health, marriage, family, finances, substance
abuse or other addiction, workplace, law, and emotional issues;

(iv) Selecting and evaluating available community resources;
(v) Making appropriate referrals;
(vi) Local and national employee assistance agreements;
(vii) Client confidentiality.
(3) Division (L)(1) of this section does not apply to any of the following:

(&) A criminal action or proceeding involving an offense under sections 2903.01 to 2903.06 of
the Revised Code if the employee assistance professional’s disclosure or testimony relates
directly to the facts or immediate circumstances of the offense;

(b) A communication made by a client to an employee assistance professional that reveals the
contemplation or commission of a crime or serious, harmful act;
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(c) A communication that is made by a client who is an unemancipated minor or an adult
adjudicated to be incompetent and indicates that the client was the victim of a crime or abuse;

(d) A civil proceeding to determine an individual’'s mental competency or a criminal action in
which a plea of not guilty by reason of insanity is entered;

(e) A civil or criminal malpractice action brought against the employee assistance professional,

(f) When the employee assistance professional has the express consent of the client or, if the
client is deceased or disabled, the client’s legal representative;

(@) When the testimonial privilege otherwise provided by division (L)(1) of this section is
abrogated under law.

History

RS § 5241; S&S 558; S&C 1038; 51 v 57, § 315; 67 v 113, § 314; GC § 11494; Bureau of Code Revision, 10-1-53;
125 v 313 (Eff 10-13-53); 136 v H 682 (Eff 7-28-75); 136 v H 1426 (Eff 7-1-76); 138 v H 284 (Eff 10-22-80); 140 v H
205 (Eff 10-10-84); 141 v H 528 (Eff 7-9-86); 141 v H 529 (Eff 3-11-87); 142 v H 1 (Eff 1-5-88); 143 v S 2 (Eff 11-1-
89); 143 v H 615 (Eff 3-27-91); 143 v S 3 (Eff 4-11-91); 144 v S 343 (Eff 3-24-93); 145 v S 121 (Eff 10-29-93); 145 v
H 335 (Eff 12-9-94); 146 v S 230 (Eff 10-29-96); 146 v S 223 (Eff 3-18-97); 147 v H 606 (Eff 3-9-99); 148 v H 448
(Eff 10-5-2000); 148 v S 172 (Eff 2-12-2001); 148 v S 180 (Eff 3-22-2001); 148 v H 506 (Eff 4-10-2001); 149 v H 94
(Eff 9-5-2001); 149 v H 533 (Eff 3-31-2003); 149 v H 374 (Eff 4-7-2003); 149 v S 281. Eff 4-11-2003; 151 v S 19,

§ 1, eff. 1-27-06; 151 v H 144, § 1, eff. 6-15-06; 151 v S 17, § 1, eff. 8-3-06; 151 v S 8, § 1, eff. 8-17-06; 151 v S
117,81, eff. 10-31-07; 153 v S 162, § 1, eff. 9-13-10; 2011 HB 153, § 101.01, eff. July 1, 2011; 2012 HB 487,

§ 101.01, eff. Sept. 10, 2012; 2012 HB 461, 8§ 1, eff. Mar. 22, 2013; 2013 HB 59, § 101.01, eff. Sept. 29, 2013; 2014
HB 232, § 1, eff. July 10, 2014; 2014 hb663, § 1, effective March 23, 2015; 2016 hb216, § 1, effective April 6, 2017.

Annotations

Notes

Editor's Notes

This date is provided by the Ohio Secretary of State. The effective date was determined in State ex rel. Ohio
General Assembly v. Brunner (2007 Ohio LEXIS 1954, 2007 Ohio 4460, 115 Ohio St. 3d 103, 873 NE2d 1232)
subject to the filing of a referendum petition.

The provisions of 8§ 6 and 7 of 151 v S 117 read as follows:

SECTION 6. The General Assembly declares that the attorney-client privilege is a substantial right and that it is the
public policy of Ohio that all communications between an attorney and a client in that relation are worthy of the
protection of privilege, and further that where it is alleged that the attorney aided or furthered an ongoing or future
commission of insurance bad faith by the client, that the party seeking waiver of the privilege must make a prima
facie showing that the privilege should be waived and the court should conduct an in camera inspection of disputed
communications. The common law established in Boone v. Vanliner Ins. Co. (2001), 91 Ohio St.3d 209, Moskovitz
v. Mt. Sinai Med. Ctr. (1994), 69 Ohio St.3d 638, and Peyko v. Frederick (1986), 25 Ohio St.3d 164, is modified
accordingly to provide for judicial review regarding the privilege.

SECTION 7. Section 2317.02 of the Revised Code is presented in this act as a composite of the section as
amended by Sub. H.B. 144, Sub. S.B. 8, and Am. Sub. S.B. 17 of the 126th General Assembly. The General
Assembly, applying the principle stated in division (B) of section 1.52 of the Revised Code that amendments are to
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be harmonized if reasonably capable of simultaneous operation, finds that the composite is the resulting version of
the section in effect prior to the effective date of the section as presented in this act.

The provisions of 8§ 3 of 151 v S 19 read as follows:

SECTION 3. Section 2317.02 of the Revised Code is presented in this act as a composite of the section as
amended by Am. Sub. H.B. 374, Am. H.B. 533, and Am. Sub. S.B. 281, all of the 124th General Assembly. The
General Assembly, applying the principle stated in division (B) of section 1.52 of the Revised Code that
amendments are to be harmonized if reasonably capable of simultaneous operation, finds that the composite is the
resulting version of the section in effect prior to the effective date of the section as presented in this act.

Amendment Notes

The 2016 amendment by HB 216 inserted “advanced practice registered nurse” or variants throughout the section;
substituted “advice of the physician, advanced practice registered nurse, or dentist given” for “physician's or
dentist's advice” in the first introductory paragraph of (B)(1) and in (B)(3)(a); inserted “or advanced practice
registered nurse-patient “in (B)(4); and added “and ‘advanced practice registered nurse’ has the same meaning as
in section 4723.01 of the Revised Code” at the end of (B)(7).

The 2014 amendment by HB 663, added “either of the following” to the end of the introductory language of the
second paragraph of (A)(1); added (A)(1)(a); and added the (A)(1)(b) designation.

The 2014 amendment by HB 663 inserted: “either of the following: (a) A communication between a client in a capital
case, as defined in section 2901.02 of the Revised Code, and the client’s attorney if the communication is relevant
to a subsequent ineffective assistance of counsel claim by the client alleging that the attorney did not effectively
represent the client in the case; (b)” in (A)(1).

The 2014 amendment by HB 232 inserted “licensed” preceding “professional” twice in the introductory language of

(G)(D).

The 2013 amendment, in (B)(5)(c)(v), substituted “section 5119.34" for “section 5119.22", substituted “as defined in
section 5165.01” for “or intermediate care facility for the mentally retarded, as those terms are defined in section
5111.20" following “a nursing facility”, and substituted “skilled nursing facility, as defined in section 5165.01 of the
Revised Code; and an intermediate care facility for individuals with intellectual disabilities, as defined in section
5124.01 of the Revised Code” for “facility or portion of a facility certified as a skilled nursing facility under Title XVIII
of the ‘Social Security Act,” 49 Stat. 286 (1965), 42 U.S.C.A. 1395, as amended”.

The 2012 amendment by HB 461, in the first paragraph of (A)(1), inserted “concerning” following “that relation or” in
the first sentence and substituted “reveals the substance of attorney-client communications in a nonprivileged
context” for “testifies” in the second sentence.

The 2012 amendment by HB 487, in (B)(5)(c)(v), substituted “a residential facility licensed under section 5119.22"
for “an adult care facility, as defined in section 5119.70” and inserted “that provides accommodations, supervision,
and personal care services for three to sixteen unrelated adults”; and made a stylistic change.

The 2011 amendment substituted “section 5119.70” for “section 3722.01" in (B)(5)(c)(v).
153 v S 162, effective September 13, 2010, corrected internal references.

151 v S 117, effective October 31, 2007, added (A)(2); and corrected internal references and made minor stylistic
changes.

151 v S 8, effective August 17, 2006, in (B)(1)(c) and (2)(a), substituted “a combination of them, a controlled
substance, or a metabolite of a controlled substance” for “or alcohol and a drug of abuse”, and inserted “whole” and
“blood serum or plasma”; added (B)(5)(d).
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151 v S 17, effective August 3, 2006, rewrote (C).

151 v H 144, effective June 15, 2006, rewrote (A) and (B)(1)(e); deleted (B)(3)(c), pertaining to will contest actions;
and, in (B)(7), inserted “of the Revised Code” following “307.628", and “the immunity from civil liability conferred by
section”.

151 v S 19, effective January 27, 2006, added (K) and (L).

Notes to Decisions

Constitutionality.

Adoption records generally
Applicability

Attorney-client privilege
—Address of client
—Admissible testimony
—Attorney as withess to instrument
—Bank accounts

—Banking transactions
—Burden of proof

—Client's name

—Common law
—Communications protected
—Company employees
—Corporations

—Death of client
—Depositions

—Dissolution matters
—Employees of attorney
—Evidence of crime
—Exception

—Fee dispute between attorneys
—Freedom of speech

—Generally



—Governmental clients
—Hearing required
—Hospitals

—Ildentity

—In camera review
—Inadvertent disclosure
—In camera review
—Injunction against violation
—Insurance matters
—Jailhouse lawyer
—Multiple clients

—Not found

—Not protected
—Presence of third person
—Protected communication
—Protective order

—Public records
—Self-incrimination
—Self-protection exception
—Settlement agreement
—Subsequent acts by client
—Unlawful adoption
—Waiver

Attorney—client privilege.
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Attorney—<client privilege; —Protected communication.

Blood alcohol test
Breach of confidentiality
Burden of proof

Child abuse

Child custody



Children services agency records
Chiropractors

Civil commitment proceedings
Clergy

Communications, generally
Counselor-client privilege
—Sexual abuse exception
—Waiver

Court-ordered mental evaluation
Crime-fraud exception

Dentists

Discovery orders

Discovery orders generally
Discovery, in camera review
Evidence

—Doctor-patient privilege
Exception

Federal courts generally

Final appealable order

Habeas corpus

Health care provider

History

Hospital incident reports
Hospital records

Husband-wife privilege
—Waiver

Medical laboratory technicians
Medical records generally
Medical records, pretrial procedure

Medical records release authorizations
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Medical records, pretrial procedure
Medical technologists
Mental health records generally
Motion in limine
Nurses
Parole officers
Parties with common interest
—Appeal of discovery order
Permanent custody
Physician-patient privilege
—Applicability
—Blood tests
—Exceptions
—Generally
—Alteration of prescription
—Appeal of discovery order
—Applicability
—Blood donors
—Blood tests
—Causal connection
—Date of consultation
—Decedents’ estates
—Duty to report certain matters
—Employee of physician
—Employer's treating physician
—Exceptions
—Fraudulent misrepresentation by patient
—Grand jury
—Hypothetical questions

—In camera inspection



—In camera review

—Insurance matters
—Involuntary commitment
—Liability for unlawful disclosure
—Liability to third parties
—Mirror imaging

—Motion for protective order
—Nonparties

—Not related

—Physician, defined

—Physician disciplinary proceedings
—Police transportation to hospital
—Relevance

—Scope

—Standing to assert

—Waiver

—Wrongful death

Plain error

Preemption

—Prescriptions

—Reports by employer
—Roommates

—Scope

—Standing to assert

—Strict construction

—Waiver

—Wrongful death

Police records

Privileged communications

Privileged records generally
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Probating will
Psychiatric/psychological records
Psychiatrists
Psychologists
Removal of executor
Sanity of client, generally
Scope
—Insurance matters
—Applicability
Social worker's records
Strict construction generally
Waiver

—Not found

Constitutionality.

Defendant had not established, beyond a reasonable doubt, that this provision was facially unconstitutional as he
failed to point to a single case wherein the statute was found to be unconstitutional on its face. The defendant’'s
unsupported claim that this provision violated the Fourth Amendment was insufficient to prove that the statute was
unconstitutional beyond a reasonable doubt. State v. Gubanich, 2022-Ohio-2815, 194 N.E.3d 850, 2022 Ohio App.
LEXIS 2661 (Ohio Ct. App., Medina County 2022).

Adoption records generally

Trial court abused its discretion when it ordered the production of certain medical records in a guardianship
proceeding without first conducting an in camera inspection of the records to determine their whether they were
protected by privilege and if they were relevant to the proceedings as defined in Civ.R. 26. In re Guardianship of
Sharp, 2014-0Ohio-3613, 2014 Ohio App. LEXIS 3560 (Ohio Ct. App., Muskingum County 2014).

Because the trial court had not yet journalized a case plan, and the county children services board failed to obtain a
court-ordered assessment, the supplemental assessment voluntarily obtained by the father was not admissible at
the adjudicatory hearing, absent any suggestion in the record that the father gave express consent that the
testimony be admitted at the hearing; therefore, the child was adjudicated a dependent child based on evidence
that was not properly before the trial court. Inre L.F., 2014-Ohio-3800, 2014 Ohio App. LEXIS 3726 (Ohio Ct. App.,
Summit County 2014).

Where adoptive parents brought a wrongful adoption action in their own capacity after the child had obtained the
age of majority, the department of human services could not compel disclosure of the adoptee’s medical and
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psychological records without the adoptee’s consent: Sirca v. Medina County Dep't of Human Servs., 145 Ohio
App. 3d 182, 762 N.E.2d 407, 2001 Ohio App. LEXIS 3477 (Ohio Ct. App., Medina County 2001).

Applicability

Trial court did not err in denying a lawyer’'s motion to quash and for a protective order related to the attorney’s
Interest on Lawyers’ Trust Accounts (IOLTA) records because IOLTA banking transactions were not confidential
communications between the attorney and the client, and, accordingly, the attorney-client privilege did not apply.
Yost v. Schaffner, 2020-Ohio-4225, 2020 Ohio App. LEXIS 3120 (Ohio Ct. App., Guernsey County), aff'd, 2020-
Ohio-5127, 161 N.E.3d 857, 2020 Ohio App. LEXIS 3988 (Ohio Ct. App., Guernsey County 2020).

Proscriptions of constitutional search and seizure requirements and the exclusionary rule were inapplicable to the
statutory scheme involving blood draws because there was no governmental action, as the blood draw was taken
for medical purposes by a private entity. State v. Saunders, 2017-Ohio-7348, 2017 Ohio App. LEXIS 3640 (Ohio Ct.
App., Morrow County 2017).

Attorney-client privilege

Lower court did not err in declining to allow the mother’s counsel’s inquiry into the financial arrangement between
the father and his counsel because it necessarily required the father to reveal potentially privileged communications
between himself and counsel; the evidence would not have established that Ohio was an inconvenient forum.
Kraemer v. Kraemer, 2018-Ohio-3847, 2018 Ohio App. LEXIS 4166 (Ohio Ct. App., Butler County 2018).

Terminated employees did not make the requisite showing in order to obtain information protected by work product.
Because the employer’s general counsel was not part of the management team and she provided legal advice in
anticipation of a specific concern for possible litigation, the record did not support the employees’ claim that she
simply assisted the employer (the county housing authority) with its business decisions or a human relations matter.
Watson v. Cuyahoga Metro. Hous. Auth., 2014-Ohio-1617, 2014 Ohio App. LEXIS 1555 (Ohio Ct. App., Cuyahoga

County 2014).

Case was remanded for the trial court to determine what requests were work-product and whether an insurer had
shown good cause to permit their disclosure because the trial court erred in failing to distinguish between attorney-
client communications and attorney work-product; the trial court did not address the issue of the work-product
doctrine but instead, concluded that there was no privilege at all. Buckeye Corrugated, Inc. v. Cincinnati Ins. Co.,
2013-0Ohio-3508, 2013 Ohio App. LEXIS 3613 (Ohio Ct. App., Summit County 2013).

In a legal malpractice case arising from an underlying case in which a voluntarily dismissed complaint was not
timely refiled, a client’s counsel was properly disqualified, under Ohio R. Prof. Conduct 3.7, because counsel was a
necessary witness as, inter alia, counsel's testimony was not barred by the attorney-client privilege in R.C.
2317.02(A)(1), since the testimony did not concern any communication from the client to counsel or any advice
given by counsel to the client. Rock v. Sanislo, 2009-Ohio-6913, 2009 Ohio App. LEXIS 5799 (Ohio Ct. App.,
Medina County 2009).

Hospital official's blanket assertion in an affidavit that the hospital’s unusual occurrence reports contained
confidential communications between hospital personnel and the hospital's attorneys was insufficient to
substantiate the existence of the attorney-client privilege. Ward v. Summa Health Sys., 2009-Ohio-4859, 184 Ohio
App. 3d 254, 920 N.E.2d 421, 2009 Ohio App. LEXIS 4127 (Ohio Ct. App., Summit County 2009), aff'd, 2010-Ohio-
6275, 128 Ohio St. 3d 212, 943 N.E.2d 514, 2010 Ohio LEXIS 3304 (Ohio 2010).

Because defendant insured was not seeking to compel attorney testimony, the protection against disclosure under
R.C. 2317.02(A) did not apply, and an amendment to R.C. 2317.02(A) that did not become effective until after suit
was filed was not expressly made retroactive to pending cases, it did not apply in the instant case, and it was not
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necessary to interpret its scope. In re Professionals Direct Ins. Co., 578 F.3d 432, 2009 FED App. 0306P, 2009
U.S. App. LEXIS 18966 (6th Cir. 2009).

Investigative report prepared by the port authority’s outside counsel was excepted by the attorney-client privilege
from disclosure under the public records act: State ex rel. Toledo Blade Co. v. Toledo-Lucas County Port Auth.,
2009-Ohio-1767, 121 Ohio St. 3d 537, 905 N.E.2d 1221, 2009 Ohio LEXIS 1014 (Ohio 2009).

When an insurer’s bad faith was alleged and the insurer sent a notice to take the deposition of the suing parties’
counsel to that counsel, it was not an abuse of discretion to deny a protective order, under Civ.R. 26(C), to prohibit
the deposition, because (1) facts surrounding counsel’s negotiations with the insurer’s agents were relevant, and (2)
counsel could object to any specific questions seeking information that was privileged, under R.C. 2317.02(A)(1), or
protected by the work product doctrine. Kirtos v. Nationwide Ins. Co., 2008-Ohio-870, 2008 Ohio App. LEXIS 725
(Ohio Ct. App., Mahoning County 2008).

Trial court did not abuse its discretion by refusing to give another jury instruction concerning the attorney-client
privilege where it had already instructed the jury concerning the privilege: Sicklesmith v. Hoist, 2006-Ohio-6137,
169 Ohio App. 3d 470, 863 N.E.2d 677, 2006 Ohio App. LEXIS 6103 (Ohio Ct. App., Columbiana County 2006).

In an executor’'s suit for judicial construction and reformation of a trust, the trial court erred in excluding the
testimony of the attorney who drafted the trust on the ground that the executor had waived the attorney-client
privilege in R.C. 2317.02(A) when she filed the suit because the Ohio Supreme Court has rejected the doctrine of
implied waiver. Smith v. Smith, 2006-Ohio-6975, 2006 Ohio App. LEXIS 6935 (Ohio Ct. App., Hamilton County

2006).

Since the requested information could have fallen under the umbrella of either opinion work product or ordinary fact
work product, the possibility of two differing forms of protection under the attorney-client privilege necessitated an
evidentiary hearing. Any blanket grant compelling discovery, under Civ.R. 26, 37(A)(2), and 34, was an abuse of
discretion because the trial court had to first conduct a hearing to determine the nature of the privilege. Miller v.
Bassett, 2006-Ohio-3590, 2006 Ohio App. LEXIS 3536 (Ohio Ct. App., Cuyahoga County 2006).

Defendant was not denied a fair trial as the record failed to reflect any coercion by the trial court; when defendant
gave a written statement to the police in which he characterized the property deed as the one he gave to his lawyer
to have his ex-wife (the victim) sign, he voluntarily disclosed a matter protected by his attorney-client privilege and,
therefore, he waived that privilege. He made an informed decision to waive the privilege and he later testified on his
own behalf to explain his written statement. State v. Storey, 2006-Ohio-3498, 2006 Ohio App. LEXIS 3441 (Ohio Ct.
App., Cuyahoga County 2006).

Trial court did not abuse its discretion under R.C. 2317.02(A) where it denied a construction company’s motion to
compel the file and complete trial testimony of the company’s clients’ attorney, and where it granted the clients’
motion for a protective order, as the information disclosed by the clients was not relevant to the case and
accordingly, under the tripartite test for determination of whether the privilege was waived, there was no such
waiver found; further, the fact that the clients’ architect was present while the settlement negotiations were ongoing
in the parties’ mediation, for which the attorney’s file and testimony was sought, was not shown to have constituted
a waiver of the attorney-client privilege. O'Donnell Constr. Co. v. Stewart, 2006-Ohio-1838, 2006 Ohio App. LEXIS
1686 (Ohio Ct. App., Cuyahoga County 2006).

Where plaintiffs sought to withdraw a stipulation of dismissal, as the other clients that plaintiffs’ law firm represented
in suits against the same defendants had not waived their attorney-client privilege, a magistrate judge properly
excluded information about these clients’ cases under R.C. 2317.02(A). Kraras v. Safeskin Corp., 2005 U.S. Dist.
LEXIS 31819 (S.D. Ohio Aug. 17, 2005).

—Address of client
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When the attorney-client privilege exists, the privilege has been held to encompass the protection of the address of
the client. While Civil Rule 10(A) requires that every complaint should include the addresses of all the parties, the
filing of the complaint does not constitute a waiver of the attorney-client privilege and an attorney may refuse to
testify as to a subsequent address of his client: Waldmann v. Waldmann, 48 Ohio St. 2d 176, 2 Ohio Op. 3d 373,
358 N.E.2d 521, 1976 Ohio LEXIS 730 (Ohio 1976).

—Admissible testimony

Testimony of defendant's first attorney was outside the scope of the attorney-client privilege under R.C.
2317.02(A)(1) because the testimony revealed neither communication from defendant nor the first attorney’s advice
to defendant. Defendant’s first attorney testified that he made several attempts to get notice of the scheduled trial
date to defendant. State v. Hicks, 2009-Ohio-3115, 2009 Ohio App. LEXIS 2665 (Ohio Ct. App., Highland County

2009).

—Attorney as witness to instrument

There was no error in denying the pharmacist’s request to call the victim’s attorney as a witness because the scope
of the letter sent by the attorney to the pharmacist spoke for itself and the intent of the letter would have required
the attorney to reveal privileged communications he had with the victim. Welborn-Harlow v. Fuller, 2013-Ohio-54,
2013 Ohio App. LEXIS 36 (Ohio Ct. App., Wood County 2013).

If an attorney acts as a witness to an instrument, particularly where such witnessing is required by statute to render
validity to the instrument, the “privilege” statute does not apply and he may be called to testify and may be
examined and cross-examined as to the facts and circumstances, properly the subject of such examination:
Sweeney v. Palus, 16 Ohio Op. 2d 373, 172 N.E.2d 925, 86 Ohio Law Abs. 29, 1961 Ohio Misc. LEXIS 343 (Ohio

P. Ct. 1961).

—Bank accounts

Trial court did not err in overruling the lawyers’ objections to the discovery as to interrogatories 5 and 6 based on
the attorney-client privilege because they simply sought the identification of their bank accounts and did not seek
information protected from disclosure by the attorney-client privilege. Pales v. Fedor, 2018-Ohio-2056, 113 N.E.3d
1019, 2018 Ohio App. LEXIS 2227 (Ohio Ct. App., Cuyahoga County 2018).

—Banking transactions

Trial court did not err in overruling the lawyers’ objections to the discovery based on the attorney-client privilege
because IOLTA banking transactions were not confidential communications between an attorney and his or her
client. Accordingly, the attorney-client privilege did not apply. Pales v. Fedor, 2018-Ohio-2056, 113 N.E.3d 1019,
2018 Ohio App. LEXIS 2227 (Ohio Ct. App., Cuyahoga County 2018).

—Burden of proof

Estate beneficiary failed to establish that documents which he requested in estate litigation should have been
produced, as even if the attorney-client privilege had been waived as to the value of attorney’s fees, the scope of
the waiver would have been limited to the fee issue only, and he also failed to show that the work-product exception
to the attorney-client privilege applied. In re Estate of Weiner, 2019-Ohio-2354, 138 N.E.3d 604, 2019 Ohio App.
LEXIS 2458 (Ohio Ct. App., Montgomery County 2019).
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The burden of showing that testimony sought to be excluded under the doctrine of privileged attorney-client
communications rests upon the party seeking to exclude it: 141 Ohio St. 87, 25 Ohio Op. 225, 47 N.E.2d 388.

—~Client's name

The confidentiality of a client’s name or identity is dependent upon several factors: (1) In most instances, the client’s
name or identity is not one of the facts about which the client seeks advice; therefore, it is, in most instances, not
confidential; (2) If the client's name or identity are matters about which the client seeks advice, then the client’s
name and identity are confidential; (3) The privilege is lost if it is used as a cover for the attorney’s cooperation in
his client’'s wrongdoing: In re Burns, 42 Ohio Misc. 2d 12, 536 N.E.2d 1206, 1988 Ohio Misc. LEXIS 12 (Ohio C.P.

1988).

—Common law

Fraud action was barred by the limitations period in R.C. 2305.09, and the time period was not tolled by the
discovery rule because an insured admitted that his standard policy was to review a declaration page and discuss
the policy with his insurance agent; the insured knew that he was paying for separate uninsured/underinsured
premiums for each vehicle. Under the common law, the insured impliedly waived his attorney-client privilege, and it
was incumbent upon him to provide evidence of the recently discovered facts in order to survive summary
judgment; the attorney-client privilege asserted was not based upon the testimonial privilege outlined in R.C.
2317.02(A) as the insured was not seeking to preclude his attorney from testifying concerning communication to
him or advice given by him. Beck v. Westfield Nat'l Ins. Co., 2010 Ohio Misc. LEXIS 564 (Ohio C.P. Dec. 3, 2010).

Common law attorney-client privilege affords a greater scope of privilege than does R.C. 2317.02. R.C. 2317.02
does not abrogate the common law implied waiver doctrine because the statutory attorney-client privilege is a
testimonial privilege. The trial court abused its discretion by compelling discovery of an entire case file without
holding an evidentiary hearing or conducting an in camera review: Grace v. Mastruserio, 2007-Ohio-3942, 182 Ohio
App. 3d 243,912 N.E.2d 608, 2007 Ohio App. LEXIS 3580 (Ohio Ct. App., Hamilton County 2007).

The common law rule that confidential communications between attorney and client are privileged is modified by
statute in Ohio: Spitzer v. Stillings, 109 Ohio St. 297, 142 N.E. 365, 2 Ohio Law Abs. 100, 2 Ohio Law Abs. 119,
1924 Ohio LEXIS 421 (Ohio 1924).

—Communications protected

Final draft revisions of a custodial account agreement were reviewed, analyzed, and revised by counsel and were
integral to the give-and-take communications wherein legal advice was sought and given; thus, these final draft
revisions of the agreement were submitted to counsel for the dominant purpose of obtaining legal advice and were
protected by the attorney-client privilege. Jacobs v. Equity Trust Co., 2020-Ohio-6882, 2020 Ohio App. LEXIS 4723
(Ohio Ct. App., Lorain County 2020).

Interrogatory Nos. 9 and 11 invaded the attorney-client privilege because, if the lawyers were to identify clients who
met the descriptions set forth in the requests, they would have directly, or by reasonable inference, revealed the
content of privileged attorney-client communications. Because there had been no claim or showing that any clients
waived the attorney-client privilege with respect to such communications, the trial court erred in ordering the
lawyers to respond to those requests. Pales v. Fedor, 2018-Ohio-2056, 113 N.E.3d 1019, 2018 Ohio App. LEXIS
2227 (Ohio Ct. App., Cuyahoga County 2018).

Interrogatory No. 7 and the clients’ request for copies of any checks and deposits that clients made payable to the
lawyer to cover tax liabilities invaded the attorney-client privilege because so much had already been disclosed in
the requests themselves that identification of clients or production of documents in response to the requests would


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-V3C0-003C-629K-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-RJK0-008T-Y4NF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-RJK0-008T-Y4NF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5D47-84F1-6VDH-R4XD-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8M0X-DKJ2-D6RV-H0G0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8M0X-DKJ2-D6RV-H0G0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8338-1461-652N-S06K-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8M0X-DKJ2-D6RV-H0G0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8M0X-DKJ2-D6RV-H0G0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PBG-M5J0-TXFV-W22C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PBG-M5J0-TXFV-W22C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T7V0-003C-73YG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T7V0-003C-73YG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61MH-99V1-F22N-X036-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61MH-99V1-F22N-X036-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SF7-3TF1-F8KH-X2K6-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SF7-3TF1-F8KH-X2K6-00000-00&context=1000516

ORC Ann. 2317.02

in effect reveal privileged attorney-client communications, i.e., by linking clients to the content of particular attorney-
client communications. Because the attorney-client privilege had not been waived with respect to such
communications, the trial court erred in ordering the lawyers to respond to those requests. Pales v. Fedor, 2018-
Ohio-2056, 113 N.E.3d 1019, 2018 Ohio App. LEXIS 2227 (Ohio Ct. App., Cuyahoga County 2018).

—Company employees

Chief financial officer's counsel was properly allowed to question a company employee, who had changed her
testimony, as to whether she had had communications with defense counsel; the attorney-client privilege protected
only the substance of the communications, not the fact that the employee had such communications. Clapp v.
Mueller Elec. Co., 2005-Ohio-4410, 162 Ohio App. 3d 810, 835 N.E.2d 757, 2005 Ohio App. LEXIS 3990 (Ohio Ct.
App., Cuyahoga County 2005).

—Corporations

Trial court did not err in ordering the disclosure of communications between a corporation and its legal counsel
because the attorney-client privilege was not applicable to the corporation’s affiliates in that the trial court did not
abuse its discretion by finding that no attorney-client relationship existed between the corporation’s affiliates and the
corporation’s legal counsel. MA Equip. Leasing I, LLC v. Tilton, 2012-Ohio-4668, 980 N.E.2d 1072, 2012 Ohio App.
LEXIS 4102 (Ohio Ct. App., Franklin County 2012).

Contents of communications between a company’s attorney and its employees are privileged, not the mere fact that
a communication took place. The employee could be asked whether she had discussed certain matters with the
attorney: Clapp v. Mueller Elec. Co., 2005-Ohio-4410, 162 Ohio App. 3d 810, 835 N.E.2d 757, 2005 Ohio App.
LEXIS 3990 (Ohio Ct. App., Cuyahoga County 2005).

In camera inspection by a trial court of documents that a shareholder requested from a law firm, which represented
the shareholder’s corporation, was ordered so as to determine the reasonableness of the shareholder’s belief that
the law firm represented him, as well as the corporation, after the corporation asserted the attorney-client privilege;
however, a waiver of the attorney-client privilege by the shareholder so the shareholder could obtain documents
that he requested from a law firm, which represented the shareholder’'s corporation, was defective because the
shareholder could not waive the attorney-client privilege as to the corporation. Stuffleben v. Cowden, 2003-Ohio-
6334, 2003 Ohio App. LEXIS 5676 (Ohio Ct. App., Cuyahoga County 2003).

—Death of client

In the event of the death of a client, R.C. 2317.02(A) authorizes the surviving spouse of that client to waive the
attorney-client privilege protecting communications between the deceased spouse and attorneys who had
represented that deceased spouse. The attorney of a deceased client may not assert attorney-client privilege to
justify refusal to answer questions of a grand jury where the surviving spouse of the attorney’s client has waived the
privilege in conformity with R.C. 2317.02(A), and the attorney has been ordered to testify by a court: State v. Doe
2004-0Ohio-705, 101 Ohio St. 3d 170, 803 N.E.2d 777, 2004 Ohio LEXIS 322 (Ohio), cert. denied, 543 U.S. 943,
125 S. Ct. 353, 160 L. Ed. 2d 255, 2004 U.S. LEXIS 6968 (U.S. 2004).

R.C. 2317.02 did not totally preclude the deposing of the decedent’s attorney in a will contest action. The court
should have conducted an in camera inspection of the decedent’s medical records to determine if there were any
privileged communications: Weierman v. Mardis, 101 Ohio App. 3d 774, 656 N.E.2d 734, 1994 Ohio App. LEXIS
1971 (Ohio Ct. App., Hamilton County 1994).

The privilege as to communications between an attorney and client does not expire with the death of the client:
Taylor v. Sheldon, 172 Ohio St. 118, 15 Ohio Op. 2d 206, 173 N.E.2d 892, 1961 Ohio LEXIS 488 (Ohio 1961).
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ORC Ann. 2317.02

Under R.C. 2317.02 (125 v 313) and 2317.03, an attorney who represents both a husband and wife in a
transaction may testify concerning such transaction, where, after the decease of one of the parties thereto, the
surviving spouse gives his consent: Alliance First Nat. Bank v. Maus, 100 Ohio App. 433, 60 Ohio Op. 350, 137
N.E.2d 305 (1955).

Under this section, communications between the testatrix and the attorney who was the legal advisor of the testatrix
respecting the subject matter contained in, and the estate of, her last will and testament, which is involved in the
proceedings, are privileged and therefore inadmissible: 108 N.E.2d 101, 64 Ohio Law Abs. 28.

When the validity of fees paid by an administrator for legal services rendered decedent is challenged on exceptions
to the administrator's account, the attorney may testify to matters which are not excluded by this section: In re
Butler's Estate, 137 Ohio St. 96, 17 Ohio Op. 432, 28 N.E.2d 186, 1940 Ohio LEXIS 427 (Ohio 1940), [connected
case, 137 Ohio St. 115, 17 Ohio Op. 440, 28 N.E.2d 196 (1940).].

—Depositions

When an insurer’s bad faith was alleged and the insurer sent a notice to take the deposition of the suing parties’
counsel to that counsel, it was not an abuse of discretion to deny a protective order, under Civ.R. 26(C), to prohibit
the deposition, because (1) facts surrounding counsel’s negotiations with the insurer’s agents were relevant, and (2)
counsel could object to any specific questions seeking information that was privileged, under R.C. 2317.02(A)(1), or
protected by the work product doctrine. Kirtos v. Nationwide Ins. Co., 2008-Ohio-870, 2008 Ohio App. LEXIS 725
(Ohio Ct. App., Mahoning County 2008).

—Dissolution matters

Trial court did not abuse its discretion in determining that a husband was not entitled to a separate interest in
businesses, and that the businesses constituted marital property rather than separate property under R.C.
3105.171(A)(6)(a)(vi)), as he did not show that his parents had given the shares in the businesses exclusively to
him, and his testimony regarding gifting was deemed “materially false” and not credible by the trial court; further, the
trial court's determination that the husband’s attorney’s testimony regarding the gifting issue would waive the
attorney-client privilege and thus subject him to cross-examination on matters that would have been considered
privileged pursuant to R.C. 2317.02(A) was proper. Janosek v. Janosek, 2007-Ohio-68, 2007 Ohio App. LEXIS 59
(Ohio Ct. App., Cuyahoga County 2007), writ denied, 2009-Ohio-1098, 2009 Ohio App. LEXIS 863 (Ohio Ct. App.,
Cuyahoga County 2009).

—Employees of attorney

Conversations a client has with her attorney’s secretary may be privileged under R.C. 2317.02: Kler v. Mazzeo,
1991 Ohio App. LEXIS 1204 (Ohio Ct. App., Cuyahoga County Mar. 21, 1991).

—Evidence of crime

An attorney who receives physical evidence from a third party relating to a possible crime by a client is obligated to
relinquish that evidence to law enforcement authorities and must comply with a subpoena to that effect: In re
Original Grand Jury Investigation, 2000-Ohio-170, 89 Ohio St. 3d 544, 733 N.E.2d 1135, 2000 Ohio LEXIS 2062

(Ohio 2000).

—Exception
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ORC Ann. 2317.02

When appellee, the executor of appellant’s deceased father, argued that property transferred to appellant, who held
a power of attorney, was part of the estate of the father, when the ultimate issue was whether appellant met her
burden of proof on the issue of fairness of the underlying transactions, and when the crux of appellant’s argument
was that she had relied upon the legal advice of the father’s attorney, the trial court erred in excluding the attorney’s
affidavit on the ground that it was subject to attorney-client privilege which had not been waived by appellee. The
exception to the privilege pertaining to disputes between parties claiming through deceased clients applied. Miller
V. Shreve (In re Miller), 2014-Ohio-4612, 21 N.E.3d 666, 2014 Ohio App. LEXIS 4510 (Ohio Ct. App., Guernsey

County 2014).

Trial court erred in issuing its ruling that the crime-fraud exception applied to preclude attachment of the attorney-
client privilege prior to giving the attorney the opportunity to respond to the pharmacy’s submission of supplemental
exhibits, which the trial court relied on in issuing its ruling. The pharmacy did not indicate that it was going to submit
materials to support its allegation that the crime-fraud exception applied, nor was there any discussion or admission
of exhibits at the hearing. Lytle v. Mathew, 2014-Ohio-1606, 2014 Ohio App. LEXIS 1549 (Ohio Ct. App., Summit

County 2014).

Under the self-protection exception to the attorney-client privilege, defendant client was required to produce
communications between defendant and other counsel because defendant alleged that plaintiff law firm breached a
contract and engaged in malpractice by failing to represent plaintiff in cases related to the shareholder squeeze out
dispute in which defendant was represented by plaintiff and plaintiff could defend itself against defendant's
counterclaims only by having access to defendant’s “other-attorney communications” in the related cases. Waite,
Schneider, Bayless & Chesley Co., L.P.A. v. Davis, 2013 U.S. Dist. LEXIS 123936 (S.D. Ohio July 12, 2013).

Trial court erred in granting an insurer’'s motion to compel discovery because none the exceptions to the attorney-
client privilege applied to the materials the insurer requested. Buckeye Corrugated, Inc. v. Cincinnati Ins. Co., 2013-
Ohio-3508, 2013 Ohio App. LEXIS 3613 (Ohio Ct. App., Summit County 2013).

Because an insured and an insurer retained their own attorneys in a lawsuit involving a former director of the
insured, the joint-representation exception to the attorney-client privilege was not applicable. Buckeye Corrugated,
Inc. v. Cincinnati Ins. Co., 2013-0Ohio-3508, 2013 Ohio App. LEXIS 3613 (Ohio Ct. App., Summit County 2013).

Common interest exception to the attorney-client privilege did not apply because the communications between an
insured and an insurer were in keeping with the terms of the insurance policy, rather than the two parties
formulating a common legal strategy. Buckeye Corrugated, Inc. v. Cincinnati Ins. Co., 2013-Ohio-3508, 2013 Ohio
App. LEXIS 3613 (Ohio Ct. App., Summit County 2013).

Lack of good faith exception to the attorney-client privilege was inapplicable because an insurer was able to defend
against the allegations of a lawsuit by simply presenting to the trial court what information it had when it made its
decisions. Buckeye Corrugated, Inc. v. Cincinnati Ins. Co., 2013-Ohio-3508, 2013 Ohio App. LEXIS 3613 (Ohio Ct.
App., Summit County 2013).

When a trial court ordered a party’'s attorney to testify and provide an accounting, remand of the case was
necessary for the trial court to journalize whether it found the crime-fraud exception to the attorney-client privilege to
exist, or whether it found that documents simply did not contain privileged communications. Martin v. Martin, 2012-
Ohio-4889, 2012 Ohio App. LEXIS 4271 (Ohio Ct. App., Trumbull County 2012).

State was properly denied access to defendant inmate’s trial counsel’s file pursuant to Crim.R. 17(C), as the State
failed to assert that the file was not privileged under the self-protection exception to the attorney’client privilege
under R.C. 2317.02(A), but in any event, the exception was inapplicable where the issue did not involve counsel’s
fee recovery or defense of a legal malpractice claim. State v. Caulley, 2012-Ohio-2649, 2012 Ohio App. LEXIS
2330 (Ohio Ct. App., Franklin County 2012), aff'd, 2013-Ohio-3673, 136 Ohio St. 3d 325, 995 N.E.2d 227, 2013
Ohio LEXIS 1932 (Ohio 2013).
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ORC Ann. 2317.02

Applying state law under Fed. R. Evid. 501, documents sought in a legal malpractice case were not discoverable
because Ohio would have enforced the attorney-client privilege for the loss prevention communications involved;
none of the factors identified in Ohio decisions would have led an Ohio court to recognize an exception. There were
other sources of proof, the discussions mostly involved actions or inactions that took place in the past, and the
alleged conduct was not criminal, illegal or fraudulent. TattleTale Alarm Sys. v. Calfee, Halter & Griswold, LLP,
2011 U.S. Dist. LEXIS 10412 (S.D. Ohio Feb. 3, 2011).

—Fee dispute between attorneys

In an action between attorneys who formerly practiced together alleging breach of an agreement for division of fees,
the attorney-client privilege belonged to the client, not to either attorney: Lightbody v. Rust, 137 Ohio App. 3d 658,
739 N.E.2d 840, 2000 Ohio App. LEXIS 1737 (Ohio Ct. App., Cuyahoga County), dismissed, 90 Ohio St. 3d 1424,
735 N.E.2d 901, 2000 Ohio LEXIS 2339 (Ohio 2000).

—Freedom of speech

A public employee may not be discharged for exercising free speech rights on an issue of public concern. However,
the attorney-client privilege is so strong that it prevails over the right of free speech: Edwards v. Buckley, 106 Ohio
App. 3d 800, 667 N.E.2d 423, 1995 Ohio App. LEXIS 4430 (Ohio Ct. App., Cuyahoga County 1995).

—Generally

Resident’'s writ of mandamus to compel the attorney general’s office to provide unredacted copies of requested
records was denied as documents covered by the attorney-client privilege, R.C. 2317.02(A), were properly withheld,
R.C. 149.43; the documents contained material pertinent to the investigation and were transferred to the attorney
general’s office during the time period it would have been investigating the representative’s matter for the attorney
general. State ex rel. Lanham v. DeWine, 2013-0Ohio-199, 135 Ohio St. 3d 191, 985 N.E.2d 467, 2013 Ohio LEXIS
252 (Ohio 2013).

Trial court did not err in denying a plaintiff's motion to compel the deposition of an attorney because the trial court
found that the attorney was not a fact witness in the case, that the summary judgment motion which the attorney’s
affidavit supported had been abandoned, that the attorney was not filing an affidavit in support of a renewed motion
for summary judgment, and that there was no evidence that the attorney’s client had waived the attorney-client
privilege. Helfrich v. Madison, 2012-Ohio-551, 2012 Ohio App. LEXIS 484 (Ohio Ct. App., Licking County 2012).

R.C. 2317.02(A) provides the exclusive means by which privileged communications directly between an attorney
and a client can be waived. A showing of good cause under Civ.R. 26(B)(3) requires demonstration of need for the
materials—i.e., a showing that the materials, or the information they contain, are relevant and otherwise
unavailable: Jackson v. Greger, 2006-Ohio-4968, 110 Ohio St. 3d 488, 854 N.E.2d 487, 2006 Ohio LEXIS 2902
(Ohio 2006).

In a legal malpractice action, the client did not waive his attorney-client privilege as to other counsel that he
consulted. A party asserting privilege does not place protected materials in issue merely because the materials
might be useful to the opposing party’s defense: McMahon v. Shumaker, Loop & Kendrick, LLP, 2005-Ohio-4436,
162 Ohio App. 3d 739, 834 N.E.2d 894, 2005 Ohio App. LEXIS 4020 (Ohio Ct. App., Lucas County 2005).

In a prosecution for failure to appear, testimony by the defendant’'s former counsel that she had provided him with
notice of the hearing date did not violate the attorney-client privilege: State v. Kemper, 2004-Ohio-4050, 158 Ohio
App. 3d 185, 814 N.E.2d 540, 2004 Ohio App. LEXIS 3677 (Ohio Ct. App., Clark County 2004).
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ORC Ann. 2317.02

Trial court erred in ruling that the subpoenaed documents involving attorney-client communications fell within an
exception to the attorney-client privilege based on fundamental fairness and fair play because there was no
allegation of bad faith. Garcia v. O'Rourke, 2003-Ohio-2780, 2003 Ohio App. LEXIS 2497 (Ohio Ct. App., Gallia

County 2003).

The court abused its discretion by ordering a party to produce documents claimed to be protected by the attorney-
client privilege or work-product doctrine without allowing the party to amend its privilege log or, alternatively,
conducting an in camera inspection: Cargotec, Inc. v. Westchester Fire Ins. Co., 2003-Ohio-7257, 155 Ohio App. 3d
653, 802 N.E.2d 732, 2003 Ohio App. LEXIS 6533 (Ohio Ct. App., Lucas County 2003).

A monitoring attorney appointed in a disciplinary action may not review privileged materials without a specific waiver
by the client of the respondent: Allen County Bar Ass'n v. Williams, 2002-Ohio-2006, 95 Ohio St. 3d 160, 766
N.E.2d 973, 2002 Ohio LEXIS 1116 (Ohio 2002).

The attorney-client privilege applied to communications between the coroner and a county prosecutor. The
attorney-client privilege may be waived when the client and attorney deliberately place the contents of their
communications in issue by presenting sworn statements and raising advice of counsel as a defense: Kremer v.
Cox, 114 Ohio App. 3d 41, 682 N.E.2d 1006, 1996 Ohio App. LEXIS 3904 (Ohio Ct. App., Summit County 1996),
dismissed, 77 Ohio St. 3d 1519, 674 N.E.2d 372, 1997 Ohio LEXIS 173 (Ohio 1997).

Where a party moves to strike an attorney’s affidavit on the basis that there was a prior attorney-client relationship
with the attorney, but such relationship is denied by the attorney, an evidentiary hearing will ordinarily be required to
assess the witnesses’ credibility: Maust v. Palmer, 94 Ohio App. 3d 764, 641 N.E.2d 818, 1994 Ohio App. LEXIS
2008 (Ohio Ct. App., Franklin County 1994).

Where a motorist contacts an attorney about his involvement in an accident and the attorney then calls the highway
patrol to discuss resolving the matter, it is a violation of the attorney-client privilege for the prosecution to introduce
a tape of the call at trial: State v. Shipley, 94 Ohio App. 3d 771, 641 N.E.2d 822, 1994 Ohio App. LEXIS 2196 (Ohio
Ct. App., Licking County), dismissed, 70 Ohio St. 3d 1465, 640 N.E.2d 527, 1994 Ohio LEXIS 2349 (Ohio 1994).

An attorney may not be compelled to disclose the identity of a person who has contacted him for legal advice about
a possible hit-and-run accident: Miller v. Begley, 93 Ohio App. 3d 527, 639 N.E.2d 139, 1994 Ohio App. LEXIS
2565 (Ohio Ct. App., Butler County 1994).

The city was the “client” of its chief prosecutor. The prosecutor's pessimistic assessment of the chances of a
conviction, based on the likely jury instructions, was not admissible. The fact that it was “leaked” by an unauthorized
person did not waive the privilege: State v. Today's Bookstore, 86 Ohio App. 3d 810, 621 N.E.2d 1283, 1993 Ohio
App. LEXIS 1672 (Ohio Ct. App., Montgomery County 1993).

The attorney-client privilege belongs to the client, and the only materials protected are those which involve
communications with his attorney. The work-product doctrine, on the other hand, belongs to the attorney and
assures him that his private files shall remain free from intrusions of opposing counsel in the absence of special
circumstances. The work-product doctrine generally protects a broader range of materials than does the attorney-
client privilege because the work-product doctrine protects all materials prepared in anticipation of trial. Whether
work product prepared during prior litigation is protected by the work-product doctrine must be determined on a
case-by-case basis: Frank W. Schaefer, Inc. v. C. Garfield Mitchell Agency, 82 Ohio App. 3d 322, 612 N.E.2d 442,
1992 Ohio App. LEXIS 4427 (Ohio Ct. App., Montgomery County 1992).

An attorney has no right under USConst amend | or Ohio Const. art |, § 11 to disseminate information protected by
the attorney-client privilege: American Motors Corp. v. Huffstutler, 61 Ohio St. 3d 343, 575 N.E.2d 116, 1991 Ohio
LEXIS 1951 (Ohio 1991).

A partial, voluntary disclosure of privileged communications can result in the loss of privilege for all other
communications which deal with the same subject matter. The rule applies to disclosure of materials covered by an
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attorney-client privilege and to disclosure of materials which are protected by the work product doctrine: Mid-
American Nat'l Bank & Trust Co. v. Cincinnati Ins. Co., 74 Ohio App. 3d 481, 599 N.E.2d 699, 1991 Ohio App.
LEXIS 2617 (Ohio Ct. App., Wood County 1991).

Affidavit of appellant’s counsel was admissible where it consisted essentially of communication between counsel for
the parties: Carroll v. Carroll, 1990 Ohio App. LEXIS 1339 (Ohio Ct. App., Columbiana County Apr. 5, 1990).

A communication between client and attorney which is not intended to be confidential is not privileged: Cannell v.
Rhodes, 31 Ohio App. 3d 183, 509 N.E.2d 963, 1986 Ohio App. LEXIS 10144 (Ohio Ct. App., Cuyahoga County

1986).

When an attorney improperly answers interrogatories propounded to his client, and when, at trial, the client testifies
contrary to the answers, the court should conduct an in camera hearing of the offending attorney, under oath, with
opposing counsel being permitted to cross-examine the offending attorney as to the answer or answers at issue.
The basic purpose of such hearing is to determine to what extent, if any, the party who submitted the interrogatory
was prejudiced: Inzano v. Johnston, 33 Ohio App. 3d 62, 514 N.E.2d 741, 1986 Ohio App. LEXIS 10204 (Ohio Ct.
App., Lake County 1986).

An attorney representing a spouse in a domestic relations action is not representing the children of the marriage as
“clients.” In a hearing concerning custody of the children he may be held in contempt if he fails to divulge the
address of the children: Waldmann v. Waldmann, 48 Ohio St. 2d 176, 2 Ohio Op. 3d 373, 358 N.E.2d 521, 1976
Ohio LEXIS 730 (Ohio 1976).

Where a person approaches an attorney with the view of retaining his services to act on the former’s behalf, an
attorney-client relationship is created, and communications made to such attorney during the preliminary
conferences prior to the actual acceptance or rejection by the attorney of the employment are privileged
communications: Taylor v. Sheldon, 172 Ohio St. 118, 15 Ohio Op. 2d 206, 173 N.E.2d 892, 1961 Ohio LEXIS 488

(Ohio 1961).

Privileged communications between attorney and client under this section assume that the communications are
made with the intention of the confidentiality. When confidence ceases, privilege ceases: Emley v. Selepchak, 76
Ohio App. 257, 31 Ohio Op. 558, 63 N.E.2d 919, 1945 Ohio App. LEXIS 588 (Ohio Ct. App., Medina County 1945).

This section, relative to privileged communications, is not violated by an attorney answering in the affirmative the
question whether he prepared the will handed to him on the witness stand: Platte v. Stephens, 27 Ohio Law Abs.
561, 1938 Ohio Misc. LEXIS 1017 (Ohio Ct. App., Montgomery County July 22, 1938).

The testimony of an attorney as to a deceased client’'s sanity, based solely upon his general observation of the
client, does not constitute a privileged communication within the meaning of this section: Heiselmann v. Franks, 48
Ohio App. 536, 2 Ohio Op. 123, 194 N.E. 604, 18 Ohio Law Abs. 553, 1934 Ohio App. LEXIS 314 (Ohio Ct. App.,
Hamilton County 1934).

—Governmental clients

Board of commissioners did not meet its burden of establishing applicability of the attorney-client privilege because
all that the former commissioner’s testimony established was the attorney’s presence in the room and the mere
presence of counsel in the room was insufficient to invoke the attorney-client privilege. Maddox v. Bd. of Comm'rs,
2014-Ohio-1541, 2014 Ohio App. LEXIS 1494 (Ohio Ct. App., Greene County 2014).

Attorney-client privilege applies to communications between a state agency and its in-house counsel, even when
that counsel is not an assistant attorney general: State ex rel. Leslie v. Ohio Hous. Fin. Agency, 2005-Ohio-1508,
105 Ohio St. 3d 261, 824 N.E.2d 990, 2005 Ohio LEXIS 701 (Ohio 2005).



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M980-008T-Y19T-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M980-008T-Y19T-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M980-008T-Y19T-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3M-1V20-003C-81NV-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-TR70-008T-Y029-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-TR70-008T-Y029-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-TR70-008T-Y029-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-TF40-008T-Y2MY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-TF40-008T-Y2MY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-VBJ0-0054-C0R9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-VBJ0-0054-C0R9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T690-003C-6359-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-T690-003C-6359-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-XK40-003C-633M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-XK40-003C-633M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SVF0-003Y-20PP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SVF0-003Y-20PP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-WH60-003C-717D-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-WH60-003C-717D-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-WH60-003C-717D-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BYD-K3M1-F04J-901R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BYD-K3M1-F04J-901R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4FXX-5V10-TVW7-J33G-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4FXX-5V10-TVW7-J33G-00000-00&context=1000516

ORC Ann. 2317.02

The attorney-client privilege covers communications between government clients and their attorneys: Carver v.
Township of Deerfield, 139 Ohio App. 3d 64, 742 N.E.2d 1182, 2000 Ohio App. LEXIS 4588 (Ohio Ct. App.,
Portage County 2000).

The attorney-client privilege establishes an exclusion to disclosure under the Ohio Public Records Law, R.C.
149.43, of records consisting of communications between attorneys and government clients, even when such
records do not fall within the “trial preparation” exception set forth in R.C. 149.43(A)(4), since the release of such
records is “prohibited by state law”: Woodman v. Lakewood, 44 Ohio App. 3d 118, 541 N.E.2d 1084, 1988 Ohio
App. LEXIS 1899 (Ohio Ct. App., Cuyahoga County 1988).

—Hearing required

Since the requested information could have fallen under the umbrella of either opinion work product or ordinary fact
work product, the possibility of two differing forms of protection under the attorney-client privilege necessitated an
evidentiary hearing. Any blanket grant compelling discovery, under Civ.R. 26, 37(A)(2), and 34, was an abuse of
discretion because the trial court had to first conduct a hearing to determine the nature of the privilege. Miller v.
Bassett, 2006-0Ohio-3590, 2006 Ohio App. LEXIS 3536 (Ohio Ct. App., Cuyahoga County 2006).

—Hospitals

Hospital did not substantiate the existence of an attorney-client privilege as to the unusual occurrence reports:
Ward v. Summa Health Sys., 2009-Ohio-4859, 184 Ohio App. 3d 254, 920 N.E.2d 421, 2009 Ohio App. LEXIS
4127 (Ohio Ct. App., Summit County 2009), aff'd, 2010-Ohio-6275, 128 Ohio St. 3d 212, 943 N.E.2d 514, 2010
Ohio LEXIS 3304 (Ohio 2010).

Attorney-client privilege applied to a hospital incident report where it was prepared by a hospital employee for use
by its attorneys in anticipation of litigation: Flynn v. Univ. Hosp., Inc., 2007-Ohio-4468, 172 Ohio App. 3d 775, 876
N.E.2d 1300, 2007 Ohio App. LEXIS 4071 (Ohio Ct. App., Hamilton County 2007).

—ldentity

Lawyers’ argument that the identities of their clients and the documents at issue were within the protective ambit of
the attorney-client privilege and, therefore, not discoverable, based solely on the “specialized” nature of their tax
practice was rejected. Pales v. Fedor, 2018-Ohio-2056, 113 N.E.3d 1019, 2018 Ohio App. LEXIS 2227 (Ohio Ct.
App., Cuyahoga County 2018).

—In camera review

Where an employer retained an attorney after an employee alleged sexual harassment to conduct an investigation
and render legal advice, some documents related to the attorney’s investigation were privileged and an in camera
review to determine whether the attorney-client privilege and the work-product doctrine exempted the investigative
documents from discovery or a description of the documents sufficient to make such a determination was required;
documents whose existence preceded the attorney’s investigation or were created independent of that
investigation, the identity of those who participated in the investigation and any recordings or transcripts of the
substance of an interview with the employee were not privileged. Smith v. Tech. House, Ltd., 2019-Ohio-2670, 2019
Ohio App. LEXIS 2780 (Ohio Ct. App., Portage County 2019); 2019 Ohio App. LEXIS 278 (June 28, 2019).

In an action by a minor patient and her parents against a medical center, alleging that a pediatric cardiologist who
performed a cardiac catheterization on the patient was negligently credentialed, as the peer review privilege
asserted by the center was closely intertwined with its claim of attorney client privilege, the trial court erred in
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compelling production of the documents without allowing the center to produce additional information as to the
privilege and in camera inspection before ruling that they be produced. Cousino v. Mercy St. Vincent Med. Ctr.,
2018-Ohio-1550, 111 N.E.3d 529, 2018 Ohio App. LEXIS 1701 (Ohio Ct. App.. Lucas County 2018).

—Inadvertent disclosure

Although a Litigation Analysis arguably was subject to the attorney-client privilege, the disclosure of paragraphs
18(a) and (b) was properly ordered because the document had been inadvertently disclosed to the workers’
counsel, who had had a full opportunity to review the document, analyze its content, and assess its import on the
case, the paragraphs dealt directly with issues germane to the case and the information was not provided in the
company’s responses to discovery. Tucker v. Compudyne Corp., 2014-Ohio-3818, 18 N.E.3d 836, 2014 Ohio App.
LEXIS 3739 (Ohio Ct. App., Cuyahoga County 2014).

—In camera review

Trial court abused its discretion by compelling discovery of the employee’s entire criminal case file without holding
an evidentiary hearing or conducting an in-camera review because the order was overly broad because some of the
information may have been subject to a claim of work-product privilege, pursuant to Civ.R. 26(B). To distinguish
between protected and unprotected materials, the trial court should have, at a minimum, conducted an evidentiary
hearing or undertaken an in-camera review of the case file. Caiazza v. Mercy Med. Ctr., Inc., 2012-Ohio-3940, 2012
Ohio App. LEXIS 3457 (Ohio Ct. App., Stark County 2012).

—Injunction against violation

In order to protect the attorney-client and work product privilege, injunctive relief is appropriate, particularly where it
is demonstrated that the attorney has already violated the privilege and threatens to continue such practice:
American Motors Corp. v. Huffstutler, 61 Ohio St. 3d 343, 575 N.E.2d 116, 1991 Ohio LEXIS 1951 (Ohio 1991).

—Insurance matters

2007 amendment of R.C. 2317.02 does not apply in cases related to prejudgment interest proceedings under R.C.
1343.03(C) and the determination of a lack of a good faith effort to settle because R.C. 2317.02 applies only in
cases of alleged bad faith in insurance coverage cases, where the client is an insurance company. Cobb v.
Shipman, 2012-Ohio-1676, 2012 Ohio App. LEXIS 1474 (Ohio Ct. App., Trumbull County 2012).

Claims-file materials showing an insurer’s lack of good faith in processing, evaluating, or refusing to pay a claim are
unworthy of the protection afforded by the attorney-client or work-product privilege, regardless of whether the
insurer ever denied the claim outright. The trial court abused its discretion by failing to conduct an in camera review
of the claims file: Unklesbay v. Fenwick, 2006-Ohio-2630, 167 Ohio App. 3d 408, 855 N.E.2d 516, 2006 Ohio App.
LEXIS 2515 (Ohio Ct. App., Clark County 2006).

The critical issue in evaluating the discoverability of otherwise privileged materials in an insurer’s claims file is not
whether the attorney-client communications related to the existence of coverage, but whether they may cast light on
bad faith on the part of the insurer. Attorney work product is discoverable to the same extent as attorney-client
communications: Garg v. State Auto. Mut. Ins. Co., 2003-0Ohio-5960, 155 Ohio App. 3d 258, 800 N.E.2d 757, 2003
Ohio App. LEXIS 5297 (Ohio Ct. App., Miami County 2003).

Neither the atttorney-client nor the work-product privilege prevented discovery of documents from a business which
procured insurance policies on behalf of its clients. Ordinary fact or unprivileged fact work product, such as witness
statements and underlying facts, receives lesser protection that opinion work product: Perfection Corp. v. Travelers
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Cas. & Sur., 2003-Ohio-3358, 153 Ohio App. 3d 28, 790 N.E.2d 817, 2003 Ohio App. LEXIS 3065 (Ohio Ct. App.,
Cuyahoga County 2003).

In an action alleging bad faith denial of insurance coverage, the insured is entitled to discover claims file materials
containing attorney-client communications related to the issue of coverage that were created prior to the denial of
coverage: Boone v. Vanliner Ins. Co., 2001-Ohio-27, 91 Ohio St. 3d 209, 744 N.E.2d 154, 2001 Ohio LEXIS 905
(Ohio), cert. denied, 534 U.S. 1014, 122 S. Ct. 506, 151 L. Ed. 2d 415, 2001 U.S. LEXIS 10289 (U.S. 2001).

In an R.C. 1343.03(C) proceeding for prejudgment interest, only those attorney-client communications contained in
an insurer’s claims file that go directly to the theory of defense are to be excluded from discovery: Radovanic v.
Cossler, 140 Ohio App. 3d 208, 746 N.E.2d 1184, 2000 Ohio App. LEXIS 4896 (Ohio Ct. App., Cuyahoga County

2000).

The defendant’s statement taken by his insurer's adjuster and then forwarded to the attorney for defendant was
within the attorney-client privilege: Breech v. Turner, 127 Ohio App. 3d 243, 712 N.E.2d 776, 1998 Ohio App. LEXIS
1663 (Ohio Ct. App., Scioto County 1998).

In an R.C. 1343.03(C) proceeding for prejudgment interest, neither the attorney-client privilege nor the so-called
work product exception precludes the discovery of the contents of an insurer’s claims file. The only privileged
matters contained in the file are those that go directly to the theory of defense of the underlying case in which the
decision or verdict has been rendered: Moskovitz v. Mt. Sinai Medical Ctr., 1994 Ohio 324, 69 Ohio St. 3d 638, 635
N.E.2d 331, 1994 Ohio LEXIS 1613 (Ohio), cert. denied, 513 U.S. 1059, 115 S. Ct. 668, 130 L. Ed. 2d 602, 1994
U.S. LEXIS 8870 (U.S. 1994).

Plaintiff's statement taken by the defendant’s insurer’s claim representative and subsequently turned over to
defendant’s counsel after suit commencement, is not privileged from disclosure: Koller v. W. E. Plechaty Co., 6
Ohio Misc. 57, 35 Ohio Op. 2d 113, 216 N.E.2d 399, 1965 Ohio Misc. LEXIS 268 (Ohio Mun. Ct. 1965).

—Jailhouse lawyer

An attorney-client privilege does not apply to communications made to a person claiming to be a jailhouse lawyer:
State v. Fair, 1991 Ohio App. LEXIS 3324 (Ohio Ct. App., Franklin County July 9, 1991), dismissed, 62 Ohio St. 3d
1469, 580 N.E.2d 1099, 1991 Ohio LEXIS 2819 (Ohio 1991).

—Multiple clients

Trial court erred in finding that two documents were subject to discovery because each of the 11 joint clients shared
a joint attorney-client privilege, which protected their communications from compelled disclosure to persons outside
the joint representation. Because he could not unilaterally waive the privilege as to the emails, all of which involved
other joint clients, he could not show that the privilege was waived. Galati v. Pettorini, 2015-Ohio-1305, 2015 Ohio
App. LEXIS 1242 (Ohio Ct. App., Cuyahoga County 2015).

It was unnecessary to determine whether the interrogatories were privileged under the work-product doctrine
because they were not discoverable. Because each of the interrogatories asked the attorney to divulge information
that directly related to his work in the underlying case, which involved ten other joint clients, pursuant to the joint-
client privilege, the interrogatories were covered under attorney-client privilege. Galati v. Pettorini, 2015-Ohio-1305,
2015 Ohio App. LEXIS 1242 (Ohio Ct. App., Cuyahoga County 2015).

Where plaintiffs sought to withdraw a stipulation of dismissal, as the other clients that plaintiffs’ law firm represented
in suits against the same defendants had not waived their attorney-client privilege, a magistrate judge properly
excluded information about these clients’ cases under R.C. 2317.02(A). Kraras v. Safeskin Corp., 2005 U.S. Dist.
LEXIS 31819 (S.D. Ohio Aug. 17, 2005).



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48Y1-RVV0-0039-444M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48Y1-RVV0-0039-444M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42RG-F7H0-0039-42WS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42RG-F7H0-0039-42WS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD4-0182-D6RV-H4BH-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41G7-F6V0-0039-43F8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41G7-F6V0-0039-43F8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41G7-F6V0-0039-43F8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SHS-2310-0039-4477-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SHS-2310-0039-4477-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8JD4-0182-D6RV-H4BH-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-Y850-003C-80VT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-Y850-003C-80VT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YFK0-003C-61JX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-YFK0-003C-61JX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M550-008T-Y0CG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FNC-6291-F04J-9072-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FNC-6291-F04J-9072-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FNC-6291-F04J-9072-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FNC-6291-F04J-9072-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8M0X-DKJ2-D6RV-H0G0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HS4-0V70-TVW7-737B-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HS4-0V70-TVW7-737B-00000-00&context=1000516

ORC Ann. 2317.02

—Not found

Trial court did not err when it ordered an employee of the state agency in charge of Ohio's Medicaid program to
answer the question of whether she met with the director of the agency concerning rate reconsideration requests
because the question was a simple “yes” or “no” answer that was not subject to confidentiality and nondisclosure
and not protected by the attorney-client privilege. State ex rel. Ohio Acad. of Nursing Homes, Inc. v. Ohio Dep't of
Medicaid, 2017-Ohio-8000, 2017 Ohio App. LEXIS 4325 (Ohio Ct. App., Franklin County 2017).

Trial court did not err in denying appellants’ motion to quash on the grounds that the communications between the
doctor and their uncle were not protected under the attorney-client privilege because they did not prove that the
privilege applied to the requested information. There was no evidence from which one could conclude that
appellants designated, appointed, or otherwise requested the uncle to act as their agent and representative for
purposes of the litigation. Further, appellants never requested an evidentiary hearing and the trial court was not
required to hold an evidentiary hearing prior to ruling on a motion to quash. Zimpfer v. Roach, 2016-Ohio-5176,
2016 Ohio App. LEXIS 3048 (Ohio Ct. App., Shelby County 2016).

Although correspondence between counsel for a fire district board and counsel for a fire chief during the pendency
of the appeal in a prior proceeding against the fire chief, which discussed the possibility of a settlement in that case,
was not a privileged document and should not have been excluded in a subsequent proceeding, there was no
reversible error in the exclusion because it had no value, even on the issue of res judicata. Fulmer v. W. Licking
Joint Fire Dist., 2016-Ohio-5301, 2016 Ohio App. LEXIS 3160 (Ohio Ct. App., Licking County 2016).

Defendants were not entitled to a protective order barring plaintiff from disclosing or using a letter from their counsel
to plaintiff's counsel; as the letter was not a communication from an attorney to his clients or which contained an
attorney’s advice to the clients, but a communication between adversaries in active litigation, it was not protected by
the attorney-client privilege. Condos. at Stonebridge Owners’ Ass'n v. K&d Group, Inc., 2014 Ohio 503, 2014 Ohio
App. LEXIS 493 (Febh. 13, 2014).

Attorney, who did not file a request for findings of fact and conclusions of law, as required by Civ.R. 52, was
properly held in contempt for failing to testify before a grand jury with respect to a conversation that she had with an
inmate during the course of her investigation with respect to a postconviction petition filed on behalf of another
inmate, who was her client, because some evidence supported the finding that the conversation was not protected
by the attorney-client privilege, in that, even though the attorney subsequently represented the client in some
capacity, the attorney did not prove that statements were connected with matter for which she had been retained by
the inmate. In re Grand Jury Subpoenas, 2005-Ohio-4607, 2005 Ohio App. LEXIS 4170 (Ohio Ct. App., Scioto

County 2005).

—Not protected

Trial court did not err when it determined that communications and documents sought by a manufacturer were not
protected by the attorney-client privilege under R.C. 2317.02(A) as the communication and documents at issue
were not communications between a client and an attorney; instead, they were internal communications between
attorneys at the law firm and communications between the firm’s attorneys and the attorneys’ co-counsel regarding
a document it received from a third party. There was no communication by a client or advice to a client. Sherwin-
Williams Co. v. Motley Rice LLC, 2012-Ohio-809, 2012 Ohio App. LEXIS 703 (Ohio Ct. App., Cuyahoga County

2012).

—Presence of third person
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The general rule that communications between an attorney and his client in the presence of a third person are not
privileged does not apply when such third person is the agent of either the client or the attorney: Foley v. Poschke,
137 Ohio St. 593, 19 Ohio Op. 350, 31 N.E.2d 845 (1941), affirming 66 Ohio App. 227 (1940)], discussed in 23
Ohio Op. 419; Nicholl v. Bergner, 76 Ohio App. 245, 31 Ohio Op. 529, 63 N.E.2d 828, 1945 Ohio App. LEXIS 596
(Ohio Ct. App., Lorain County 1945).

—Protected communication

Trial court erred by relying on defendant’s letter to his counsel during sentencing because the contents of the letter
were protected by the attorney-client privilege, since it was a communication from defendant to his trial counsel in
counsel’s professional capacity. Further, none of the discretionary exceptions applied and neither of the relevant
statutory privilege waivers were met. State v. Hoover, 2019-Ohio-4229, 2019 Ohio App. LEXIS 4311 (Ohio Ct. App.,
Belmont County 2019).

—Protective order

Trial court abused its discretion in prohibiting an employee from taking discovery depositions of the employer's
attorneys in the employee's action for tortious interference with or destruction of evidence because the trial court's
blanket protective order was overly broad, and the attorney deponents had an opportunity to assert the attorney-
client and work-product protections if and when they were asked questions regarding information they believed was
protected. Elliott-Thomas v. Smith, 2017-Ohio-702, 79 N.E.3d 606, 2017 Ohio App. LEXIS 693 (Ohio Ct. App.,
Trumbull County 2017), rev'd, 2018-Ohio-1783, 154 Ohio St. 3d 11, 2018 Ohio LEXIS 1106 (Ohio 2018).

To properly address whether communications or material sought in pre-trial discovery are subject to the attorney-
client privilege, it is, at a minimum, necessary to ask the questions first and for the privilege rule to be invoked, after
which, a trial court then can, at hearing, determine if, in fact, privileged matters may be disclosed. Riggs v. Richard,
2007-Ohio-490, 2007 Ohio App. LEXIS 437 (Ohio Ct. App., Stark County 2007).

When a trial court denied a lawyer’'s motion for a protective order, under Civ.R. 26(C), seeking to limit the lawyer’s
deposition to matters not protected by the attorney-client privilege in R.C. 2317.02(A), the lawyer’s appeal of that
denial was premature until the deposition occurred, at which time the lawyer could state her objection to specific
questions, fully developing the record for purposes of appeal. Riggs v. Richard, 2007-Ohio-490, 2007 Ohio App.
LEXIS 437 (Ohio Ct. App., Stark County 2007).

—Public records

Respondents were correct by asserting that itemized legal bills fell within the attorney-client privilege under this
provision because they necessarily revealed confidential information, and it had been determined that the narrative
portions of itemized attorney-fee billing statements containing descriptions of legal services performed by counsel
were protected by the attorney-client privilege. State ex rel. Ames v. Baker, 2022-Ohio-171, 2022 Ohio App. LEXIS
147 (Ohio Ct. App., Portage County 2022).

As billing statements of an attorney and his law firm for work performed for a city contained narrative descriptions of
the legal services performed, they were protected by the attorney-client privilege under R.C. 2317.02(A) and were
exempt from disclosure under R.C. 149.43 of the Public Records Act; mandamus relief was not warranted to the
records requester. State ex rel. Anderson v. City of Vermilion, 2012-Ohio-1868, 2012 Ohio App. LEXIS 1636 (Ohio
Ct. App., Erie County), aff'd in part and rev'd in part, 2012-Ohio-5320, 134 Ohio St. 3d 120, 980 N.E.2d 975, 2012
Ohio LEXIS 2876 (Ohio 2012).

Records requested from a school district by a parent were exempt from disclosure under the Ohio Public Records
Act, R.C. 149.43, pursuant to R.C. 149.43(A)(1)(v), because the school district met its burden of establishing the
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applicability of the attorney-client privilege to the itemized attorney-fee bills that were requested by the parent
because the statements contained detailed descriptions of work performed by the district’s attorneys, statements
concerning their communications to each other and insurance counsel, and the issues they researched. Moreover,
a letter from the school district’s insurance carrier to the district identifying an attorney as the district’s attorney and
describing the liability and exposure of the district and insurance company in the parent’s lawsuit against the district
was also protected by the attorney-client privilege. State ex rel. Dawson v. Bloom-Carroll Local Sch. Dist., 2011-
Ohio-6009, 131 Ohio St. 3d 10, 959 N.E.2d 524, 2011 Ohio LEXIS 2972 (Ohio 2011).

—Self-incrimination

The privilege against self-incrimination applies when testimony is compelled from a person claiming to be
incriminated by disclosure. Where an attorney or the attorney’s agent is being subpoenaed, only the attorney-client
privilege and the work product doctrine may be invoked to protect the client. A court may hold an in camera hearing
to review allegedly privileged material: State v. Hoop, 134 Ohio App. 3d 627, 731 N.E.2d 1177, 1999 Ohio App.
LEXIS 3522 (Ohio Ct. App., Brown County), dismissed, 87 Ohio St. 3d 1441, 719 N.E.2d 5, 1999 Ohio LEXIS 3556
(Ohio 1999).

—Self-protection exception

In addressing whether the common-law self-protection exception to the attorney-client privilege, permitting an
attorney to reveal attorney-client communications when necessary to establish a claim or defense on the behalf of
the attorney, applied as an exception to R.C. 2317.02(A), which provided that an attorney shall not testify
concerning a communication made to the attorney by a client in that relation or the attorney’s advice to a client, the
court found that recognition of the common-law self-protection exception to the attorney-client privilege as part of
Ohio law aided the administration of justice and was supported by decisions of other jurisdictions addressing the
issue; therefore, pursuant to the common-law self-protection exception to the attorney-client privilege, an attorney
should be permitted to testify concerning attorney-client communications where necessary to collect a legal fee or
to defend against a charge of malpractice or other wrongdoing in litigation against a client or former client. Squire,
Sanders & Dempsey, L.L.P. v. Givaudan Flavors Corp., 2010-Ohio-4469, 127 Ohio St. 3d 161, 937 N.E.2d 533,
2010 Ohio LEXIS 2284 (Ohio 2010).

—Settlement agreement

Trial court properly concluded that a settlement agreement entered between a tenant and an insurer in earlier case
did not constitute a privileged attorney-client communication as it was not compiled in anticipation of a suit; thus, the
discovery of the settlement agreement was not barred by R.C. 2317.02(A) and/or the attorney-client privilege. Ro-
Mai Indus. v. Manning Props., 2010-Ohio-2290, 2010 Ohio App. LEXIS 1890 (Ohio Ct. App., Portage County 2010).

—Subsequent acts by client

Although an attorney may not testify about conversations considered confidential by him and his client, the privilege
does not extend to subsequent acts by the client relating to the discussions: Hawgood v. Hawgood, 33 Ohio Misc.
227, 62 Ohio Op. 2d 427, 294 N.E.2d 681, 1973 Ohio Misc. LEXIS 242 (Ohio C.P. 1973).

—Unlawful adoption

Where an attorney assists in the illegal, private placement of a child for adoption, the client's name and address are
not privileged: Lemley v. Kaiser, 6 Ohio St. 3d 258, 452 N.E.2d 1304, 1983 Ohio LEXIS 818 (Ohio 1983).
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—Waiver

Defendant’s testimony waived his attorney-client privilege not only with respect to communications regarding the
terms of his plea, but also with respect to whether he had a viable defense to the charges against him; given
defendant’s testimony, the prosecutor was not precluded by attorney-client privilege from questioning defendant’'s
counsel about the viability of self-defense and whether counsel was aware of the factual bases for the potential
defense prior to the plea. State v. Goodwin, 2020-Ohio-5274, 2020 Ohio App. LEXIS 4121 (Ohio Ct. App.,
Montgomery County 2020).

Attorney’s disclosure of client’s confidential information was not excused based on the attorney’s claim that it was
not confidential because it was published in three newspaper articles, as the disclosed information regarding the
client's allegedly false statements surrounding a fire that destroyed his property was not part of the known
disclosure, and the attorney-client privilege had not been waived. Disciplinary Counsel v. Shimko, 2019-Ohio-2881,
157 Ohio St. 3d 58, 131 N.E.3d 52, 2019 Ohio LEXIS 1452 (Ohio 2019).

With regard to a privileged communication between the Ohio Environmental Protection Agency and its legal counsel
that was inadvertently produced to appellee, the trial court erred when it failed to conduct a hearing on whether the
agency had waived the attorney-client privilege with regard to that communication. Morgan v. Butler, 2017-Ohio-
816, 85 N.E.3d 1188, 2017 Ohio App. LEXIS 807 (Ohio Ct. App., Franklin County 2017).

Appellate court had jurisdiction over a crime victim's challenge regarding the trial court's orders requiring the victim
to disclose information to her counsel to then be disclosed to a defense expert because the victim claimed the
communications were privileged; however, the victim's appeal was moot because the victim voluntarily disclosed all
of the information sought in the orders to the trial court, thereby waiving the privilege. State v. Hendon, 2017-Ohio-
352, 83 N.E.3d 282, 2017 Ohio App. LEXIS 356 (Ohio Ct. App., Summit County 2017).

Trial court did not err in determining that the husband did not waive the attorney-client privilege through implied
waiver because the statute provided the exclusive means by which privilege communications directly between could
attorney and a client could be waived. Stepka v. McCormack, 2016-Ohio-3103, 66 N.E.3d 32, 2016 Ohio App.
LEXIS 1956 (Ohio Ct. App., Lorain County 2016).

It was error to grant a motion by company owners to compel discovery compliance in an employee’s action, arising
from the owners’ alleged breach of their verbal promise, because it was unclear without conducting a hearing to
evaluate the case-by-case balancing test, whether the employee had waived his attorney-client privilege by
voluntarily, but inadvertently, disclosing a memo that contained his attorney’s litigation advice. See v. Haugh, 2014-
Ohio-5290, 2014 Ohio App. LEXIS 5129 (Ohio Ct. App., Cuyahoga County 2014).

Exclusive means of waiver of attorney-client privilege were not met because the client did not expressly consent,
and the individual employees could not waive a privilege that was owned by the entire organization. Watson v.
Cuyahoga Metro. Hous. Auth., 2014-Ohio-1617, 2014 Ohio App. LEXIS 1555 (Ohio Ct. App., Cuyahoga County

2014).

Even if the attorney-client privilege had been applicable, the trial court did not err by denying a protective order
because the board of commissioner’'s assertion of the affirmative advice of counsel waived the attorney-client
privilege with regard to such advice. The board could not avoid waiver of the attorney-client privilege by disavowing
itself of its own answer. Maddox v. Bd. of Comm'rs, 2014-Ohio-1541, 2014 Ohio App. LEXIS 1494 (Ohio Ct. App.,
Greene County 2014).

Trial court properly denied defendant’s motion to withdraw his plea because, by raising an ineffective assistance of
counsel claim in postconviction proceedings, he waived the attorney-client privilege. State v. Montgomery, 2013-
Ohio-4193, 997 N.E.2d 579, 2013 Ohio App. LEXIS 4404 (Ohio Ct. App., Cuyahoga County 2013).

Trial court has no discretion to impose policy limitations on a surviving spouse’s statutory waiver of the decedent’s
attorney-client privilege. Thus, a court is not to weigh whether there is a conflict between the interests of the


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:618X-MPC1-JF1Y-B2YY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:618X-MPC1-JF1Y-B2YY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WKP-3131-F5DR-23VR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WKP-3131-F5DR-23VR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5N1P-8Y51-F04J-9066-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5N1P-8Y51-F04J-9066-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5MS7-3SF1-F04J-91MS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5MS7-3SF1-F04J-91MS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5JV7-YC61-F04J-9079-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5JV7-YC61-F04J-9079-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DP8-85N1-F04J-92M7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DP8-85N1-F04J-92M7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5C0P-8N41-F04J-901M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5C0P-8N41-F04J-901M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5C0P-8N41-F04J-901M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BYD-K3M1-F04J-901R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BYD-K3M1-F04J-901R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59FD-MW21-F04J-90VY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:59FD-MW21-F04J-90VY-00000-00&context=1000516

ORC Ann. 2317.02

surviving spouse and those of the decedent or the decedent’'s estate, and the surviving spouse’s waiver is not
statutorily limited to communications occurring during the period of marriage. In re Estate of Hohler v. Hohler, 2011-
Ohio-5469, 197 Ohio App. 3d 237, 967 N.E.2d 219, 2011 Ohio App. LEXIS 4475 (Ohio Ct. App., Carroll County

2011).

Once defendant testified concerning the substance of defendant's communication with defendant’s trial attorney
concerning whether to tender a plea, that communication was no longer confidential and privileged, so that the trial
court did not err in overruling defendant’s objection to defendant’'s former attorney testifying concerning that
communication. State v. Houck, 2010-Ohio-743, 2010 Ohio App. LEXIS 607 (Ohio Ct. App., Miami County 2010).

Trial court properly concluded that the attorney-client privilege between a decedent and his attorney was waived by
the surviving spouse as, pursuant to R.C. 2317.02(A), trial court’s only decision was whether the decedent was
married at the time of his death and whether the spouse wished to waive the privilege. There were no limitations on
waiver in such an instance. Estate of Hohler v. Hohler, 2009-Ohio-7013, 185 Ohio App. 3d 420, 924 N.E.2d 419,
2009 Ohio App. LEXIS 5878 (Ohio Ct. App., Carroll County 2009).

Personal representative voluntarily waived the attorney-client privilege on three occasions because he affirmatively
asserted, without being asked, that he acted on the advice of his patent attorneys and voluntarily offered that
contention as a defense to counter the fact that he misappropriated his client’s trademark rights. It was not forced
out of him by the client’'s counsel on cross-examination; the personal representative could not prevent the patent
firm from discussing communications that could absolve it from any wrongdoing—communications that he himself
put in issue. Meyers, Roman, Friedberg & Lewis v. Malm, 2009-Ohio-2577, 183 Ohio App. 3d 195, 916 N.E.2d 832,
2009 Ohio App. LEXIS 2188 (Ohio Ct. App., Cuyahoga County 2009).

When a former wife sought relief from a qualified domestic relations order’s provision barring the wife’s receipt of
part of the wife’s former husband’s pension if the wife remarried before a certain age, it was not an abuse of
discretion for a trial court to deny the former husband access to correspondence between the former wife and the
former wife’'s counsel because (1) the former wife did not expressly consent to having counsel produce the
correspondence, (2) the former wife did not waive the former wife's attorney-client privilege by filing the former
wife’s motion for relief, and (3) the former wife did not voluntarily testify about the former wife’s conversations or
correspondence with counsel. Bagley v. Bagley, 2009-Ohio-688, 181 Ohio App. 3d 141, 908 N.E.2d 469, 2009 Ohio
App. LEXIS 567 (Ohio Ct. App., Greene County 2009), overruled in part, Pearl v. Pearl, 2012-Ohio-4752, 980
N.E.2d 1095, 2012 Ohio App. LEXIS 4160 (Ohio Ct. App., Champaign County 2012).

Trial court has no discretion to impose policy limitations on a surviving spouse’s statutory waiver of a decedent’'s
attorney-client privilege. Nevertheless, documents prepared in anticipation of litigation may constitute protected
work product: Estate of Hohler v. Hohler, 2009-Ohio-7013, 185 Ohio App. 3d 420, 924 N.E.2d 419, 2009 Ohio App.
LEXIS 5878 (Ohio Ct. App., Carroll County 2009).

Client voluntarily waived the attorney-client privilege when he testified that he knowingly made false statements on
a trademark application on the advice of counsel: Meyers, Roman, Friedberg & Lewis v. Malm, 2009-Ohio-2577,
183 Ohio App. 3d 195, 916 N.E.2d 832, 2009 Ohio App. LEXIS 2188 (Ohio Ct. App., Cuyahoga County 2009).

Employer's Fed. R. Civ. P. 37 motion to compel its former employee’s attorney to testify regarding his
communications with the employee regarding his settlement authority was granted because the testimony was
admissible pursuant to Fed. R. Civ. P. 26(b)(1) on two grounds; under R.C. 2317.02(A), because the employee
testified that he did not authorize the attorney to accept a settlement offer, he waived the attorney-client privilege.
Further, granting settlement authority was not a confidential communication. Rubel v. Lowe's Home Citrs., Inc., 580
F. Supp. 2d 626, 2008 U.S. Dist. LEXIS 91198 (N.D. Ohio 2008).

Company waived the attorney-client privilege in an e-mail it inadvertently produced to a customer during discovery
in a breach of contract action due to an affidavit by a former director of operations for the company that dealt with
the same subject matter as the affidavit and was filed with the company’s motion for summary judgment prior to the
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inadvertent disclosure of the e-mail. Air-Ride, Inc. v. DHL Express (USA), Inc., 2008-Ohio-5669, 2008 Ohio App.
LEXIS 4761 (Ohio Ct. App., Clinton County 2008).

R.C. 2317.02 did not abrogate the common-law implied-waiver doctrine because the statutory attorney-client
privilege was a testimonial privilege; where the statute was not implicated, the common law applied. The implied-
waiver exception to the attorney-client privilege was relevant to records, documents, and communications unless
R.C. 2317.02(A) applied, in which case the client could only waive the privilege expressly or by testifying on the
issue. Grace v. Mastruserio, 2007-Ohio-3942, 182 Ohio App. 3d 243, 912 N.E.2d 608, 2007 Ohio App. LEXIS 3580
(Ohio Ct. App., Hamilton County 2007).

Under Hearn, a party impliedly waives the attorney-client privilege through its own affirmative conduct if (1)
assertion of the privilege is the result of some affirmative act, such as filing suit, by the asserting party, (2) through
the affirmative act, the asserting party has placed the protected information at issue by making it relevant to the
case, and (3) application of the privilege would deny the opposing party access to information vital to its defense.
Gialousis v. Eye Care Assocs., 2007-Ohio-1120, 2007 Ohio App. LEXIS 1042 (Ohio Ct. App., Mahoning County

2007).

When a patient sued physicians and their practice for medical malpractice, and the physicians asserted a statute of
limitations defense, it was proper for the trial court, after inspecting, in camera, records from a law firm the patient
had consulted, to release certain of those records to the physicians because the patient waived her attorney-client
privilege, under R.C. 2317.02(A), as to records from that firm concerning the subject matter of her consultation with
them because she had filed an affidavit stating that she did not consult them concerning her claim against the
physicians, placing the scope of that consultation in issue, and, because the records were vital to the physicians’
statute of limitations defense, waiving the privilege. Gialousis v. Eye Care Assocs., 2007-Ohio-1120, 2007 Ohio
App. LEXIS 1042 (Ohio Ct. App., Mahoning County 2007).

In an executor’s suit for judicial construction and reformation of a trust, the trial court erred in excluding the
testimony of the attorney who drafted the trust on the ground that the executor had waived the attorney-client
privilege in R.C. 2317.02(A) when she filed the suit because the Ohio Supreme Court has rejected the doctrine of
implied waiver. Smith v. Smith, 2006-Ohio-6975, 2006 Ohio App. LEXIS 6935 (Ohio Ct. App., Hamilton County

2006).

Attorney-client privilege was not waived under R.C. 2317.02(A) for purposes of an attorney’s request for disclosure
of communications in his former law client's legal malpractice action against him, as her privilege regarding
documents from a civil action against a city and its police officers, arising from their arrest of her, was not waived by
either of the express methods statutorily indicated and there was no implied waiver. Jackson v. Greger, 2006-Ohio-
4968, 110 Ohio St. 3d 488, 854 N.E.2d 487, 2006 Ohio LEXIS 2902 (Ohio 2006).

Defendant was not denied a fair trial as the record failed to reflect any coercion by the trial court; when defendant
gave a written statement to the police in which he characterized the property deed as the one he gave to his lawyer
to have his ex-wife (the victim) sign, he voluntarily disclosed a matter protected by his attorney-client privilege and,
therefore, he waived that privilege. He made an informed decision to waive the privilege and he later testified on his
own behalf to explain his written statement. State v. Storey, 2006-Ohio-3498, 2006 Ohio App. LEXIS 3441 (Ohio Ct.
App., Cuyahoga County 2006).

Trial court did not abuse its discretion under R.C. 2317.02(A) where it denied a construction company’s motion to
compel the file and complete trial testimony of the company’s clients’ attorney, and where it granted the clients’
motion for a protective order, as the information disclosed by the clients was not relevant to the case and
accordingly, under the tripartite test for determination of whether the privilege was waived, there was no such
waiver found; further, the fact that the clients’ architect was present while the settlement negotiations were ongoing
in the parties’ mediation, for which the attorney’s file and testimony was sought, was not shown to have constituted
a waiver of the attorney-client privilege. O'Donnell Constr. Co. v. Stewart, 2006-Ohio-1838, 2006 Ohio App. LEXIS
1686 (Ohio Ct. App., Cuyahoga County 2006).
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Where submitted documents fell into one of three categories: (1) communications soliciting the legal advice that
resulted in the drafting of a Memorandum that had been voluntarily and deliberately disclosed; (2) other versions of
the Memorandum; and (3) communications between defendant, a client of the law firm addressing legal concerns
raised in the Memorandum and prompted by the responses received from third persons to whom the Memorandum
was disclosed, the court held that the attorney-client privilege as to those documents had been waived by the client
and the law firm pursuant to R.C. 2317.02, and therefore those documents were ordered to be disclosed. Cline v.
Reliance Trust Co., 2005 U.S. Dist. LEXIS 26066 (N.D. Ohio Oct. 31, 2005).

As R.C. 2317.02 only addresses the testimonial aspect of the attorney-client privilege, it was not applicable to a
dispute as to whether the privilege was waived concerning a subpoena duces tecum for certain documents. That
issue must be resolved under the common law of Ohio. Cline v. Reliance Trust Co., 2005 U.S. Dist. LEXIS 26066
(N.D. Ohio Oct. 31, 2005).

The attorney-client privilege was impliedly waived by the party asserting it where he filed an action which placed the
protected information at issue by making it relevant to the case and where applying the privilege would deny the
opposing party access to information vital to its defense: Ward v. Graydon, Head & Ritchey, 2001-Ohio-8654, 147
Ohio App. 3d 325, 770 N.E.2d 613, 2001 Ohio App. LEXIS 5340 (Ohio Ct. App., Clermont County 2001).

A waiver of the attorney-client privilege did not occur as a result of a witness’s deposition testimony during cross-
examination because cross-examination testimony is not voluntary, since the client and his counsel do not have
control of the questions or the information which is to be elicited: Carver v. Township of Deerfield, 139 Ohio App. 3d
64, 742 N.E.2d 1182, 2000 Ohio App. LEXIS 4588 (Ohio Ct. App., Portage County 2000).

R.C. 2317.02(A) provides the exclusive means by which privileged communications directly between an attorney
and a client can be waived: State v. McDermott, 1995-Ohio-80, 72 Ohio St. 3d 570, 651 N.E.2d 985, 1995 Ohio
LEXIS 1459 (Ohio 1995).

When a client brings a malpractice action against his former attorney, he waives the privilege as to any subject
pertinent to his claim. DR 4-101(B) authorizes an attorney to reveal confidences as necessary to defend his
associates against a claim of wrongful conduct: Surovec v. LaCouture, 82 Ohio App. 3d 416, 612 N.E.2d 501, 1992
Ohio App. LEXIS 5146 (Ohio Ct. App., Montgomery County 1992), dismissed, 66 Ohio St. 3d 1420, 607 N.E.2d
843, 1993 Ohio LEXIS 434 (Ohio 1993).

Waiver of the attorney-client privilege occurs when the client discloses communications that were made pursuant to
the privilege to a third-party; any such disclosure that is inconsistent with the maintenance of the confidential nature
of the attorney-client relationship waives the privilege: State v. McDermott, 79 Ohio App. 3d 772, 607 N.E.2d 1164,
1992 Ohio App. LEXIS 2450 (Ohio Ct. App., Lucas County), dismissed, 65 Ohio St. 3d 1430, 600 N.E.2d 675, 1992
Ohio LEXIS 2549 (Ohio 1992).

A court may not require an attorney to answer leading questions in order to determine whether a client waived the
privilege by disclosing information to a third party: State v. McDermott, 73 Ohio App. 3d 689, 598 N.E.2d 147, 1991
Ohio App. LEXIS 3059 (Ohio Ct. App., Lucas County 1991).

An attorney may testify about a communication made to him by his client in that relation or his advice to his client if
the client voluntarily testifies about that communication or advice in any proceeding in which the client is a party:
Walsh v. Barcelona Associates, Inc., 16 Ohio App. 3d 470, 476 N.E.2d 1090, 1984 Ohio App. LEXIS 10018 (Ohio
Ct. App., Franklin County 1984).

Where a client authorizes the delivery of information revealed in an attorney-client relationship to a third person, the
confidential nature of the communication no longer exists and the privilege against divulging such information may
not be invoked: Hawgood v. Hawgood, 33 Ohio Misc. 227, 62 Ohio Op. 2d 427, 294 N.E.2d 681, 1973 Ohio Misc.
LEXIS 242 (Ohio C.P. 1973).
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If the defendant in a criminal case voluntarily testifies, his attorney may be compelled to testify on the same subject
unless barred by the constitutional rights of the defendant: State v. Crissman, 31 Ohio App. 2d 170, 60 Ohio Op. 2d
279, 287 N.E.2d 642, 1971 Ohio App. LEXIS 474 (Ohio Ct. App., Columbiana County 1971).

When a testatrix, in the presence of her attorney who drew the will, asks a witness to look the will over and tell her
what he thinks of it, and if it is all right, and the witness reads the will, the acquainting of the witness with all the
subject matter of her will in the presence of her attorney constitutes an express waiver of the privilege of attorney
and client otherwise assured to her under this section in so far as the contents of the will are concerned: In re
Estate of Eliker, 32 Ohio Law Abs. 465, 1940 Ohio App. LEXIS 1040 (Ohio Ct. App., Darke County June 17, 1940).

Attorney—client privilege.

Court sustained the university’s second objection because it met its burden to show that the withheld records, with
the exception of the final approved versions, fell squarely within a statutory exception since the withheld records,
except as noted, facilitated the rendition of legal services or advice for which the attorney-client privilege applied.
Smith v. Ohio State Univ. Off. of Compliance & Inteqgrity, 2022-Ohio-2657, 2022 Ohio Misc. LEXIS 212 (Ohio Ct. CI.

2022).

Attorney—<client privilege; —Protected communication.

Defendant properly withheld the 18 emails that contained discussions between defense counsel and employees of
defendant because they were privileged attorney-client communications since each of these emails contained
comments from defense counsel to defendant about the status of the lawsuit or information written or produced by
an employee of defendant at the request of counsel so that counsel could render it legal advice. N.E. Monarch
Constr., Inc. v. Morganti Enter., 2022-Ohio-3551, 2022 Ohio App. LEXIS 3359 (Ohio Ct. App., Cuyahoga County

2022).

Blood alcohol test

Trial court did not err when it found that the officer acted in good faith and denied defendant’s motion to suppress
because given the case represented an issue of first impression for the court, the officer lacked any guidance from
the appellate district at the time she requested defendant’s blood test results. State v. Gubanich, 2022-Ohio-2815,
194 N.E.3d 850, 2022 Ohio App. LEXIS 2661 (Ohio Ct. App., Medina County 2022).

Police officer's warrantless acquisition of defendant’s medical records was in violation of his Fourth Amendment
rights as defendant retained a reasonable expectation of privacy in the alcohol-and drug-test results created during
his emergency treatment, even the statutes required the hospital to comply with the officer's request for the
information and the information was exempt from Ohio’s physician-patient privilege; the officer’s reliance on the
statutes to obtain the records was in good faith, and the exclusionary rule did not require the suppression of those
unlawfully obtained test results. State v. Eads, 2020-Ohio-2805, 154 N.E.3d 538, 2020 Ohio App. LEXIS 1781
(Ohio Ct. App., Hamilton County 2020).
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Trial court erred in denying defendant's motion to suppress without first finding that the blood-alcohol test performed
by a hospital was in fact performed for medical purposes and not an improper warrantless action performed only
because the hospital had received request for medical information pursuant to R.C. 2317.022 from a deputy. State
v. Hepler, 2016-0Ohio-2662, 2016 Ohio App. LEXIS 1539 (Ohio Ct. App., Wood County 2016).

In a case involving aggravated vehicular homicide and operating under the influence of alcohol or drugs, a motion
to suppress evidence was properly granted because there was no substantial compliance with OAC 3701-53-05
where a nurse who withdrew blood used an alcohol-based antiseptic swab, it was unclear whether a solid
anticoagulant was used, as required by OAC 3701-53-05(C), and the blood sample could have been stored at room
temperature for as long as 22 hours and 15 minutes, in violation of OAC 3701-53-05(F). In order to be admitted
under R.C. 4511.19(D)(1)(a), the sample had to be both withdrawn and analyzed at any health care provider, as
defined in R.C. 2317.02(B)(5)(b); the State did not present evidence suggesting that the blood was analyzed at a
health care provider. State v. Oliver, 2010-Ohio-6306, 2010 Ohio App. LEXIS 5269 (Ohio Ct. App., Summit County

2010).

Admission of blood alcohol test evidence does not violation the doctor-patient privilege, pursuant to R.C.
2317.02(B)(1)(b); defendant’s conviction for aggravated vehicular assault, was affirmed where, despite defendant’s
claims that the trial court erred in admitting blood alcohol evidence taken by a laboratory technician who was not
certified, the lab was certified by the major inspection organization for clinical laboratories, and the technician, while
not certified, had met all of the educational requirements for certification. State v. Wells, 2004-Ohio-1026, 2004
Ohio App. LEXIS 902 (Ohio Ct. App., Greene County 2004).

Breach of confidentiality

Expressly recognizing the tort of breach of confidentiality in Ohio, the court held that in order to establish a cause of
action for breach of confidentiality, a plaintiff must demonstrate an unconsented, unprivileged disclosure to a third
party of nonpublic information that the defendant has learned within a confidential relationship: Biddle v. Warren
Gen. Hosp., 1998 Ohio App. LEXIS 1273 (Ohio Ct. App., Trumbull County Mar. 27, 1998), aff'd, 1999-Ohio-115, 86
Ohio St. 3d 395, 715 N.E.2d 518, 1999 Ohio LEXIS 2925 (Ohio 1999).

Burden of proof

Court of Claims erred in ruling against the decedent’s state on grounds that it had failed to carry a burden that was
not its to carry by incorrectly shifting the defendant's burden to the plaintiff. Evidence as to the inmate’s mental state
leading up to the attack and his psychiatric condition and propensity for violence were discoverable absent Ohio
Department of Rehabilitation and Correction demonstrating that they should not be subject to discovery for
whatever reason it posited. Frash v. Ohio Dep't of Rehab. & Corr., 2016-Ohio-360, 59 N.E.3d 566, 2016 Ohio App.
LEXIS 311 (Ohio Ct. App., Franklin County 2016).

Child abuse

Court concluded that parents failed to demonstrate that trial court erred in allowing the social worker to testify about
mother’s admission of prenatal drug use as her admission to social worker that she used fentanyl “a handful of
times” shortly before the child was born fell within the meaning of clear and present danger. In re H.P., 2022-Ohio-
778, 2022 Ohio App. LEXIS 698 (Ohio Ct. App., Summit County 2022).

As former R.C. 2151.421(H) (prior to the amendments by Am. Sub. H.B. 280, Gen. Assem. (Ohio 2008)) made no
exception for discovery under Civ.R. 26(B)(1) of abuse reports of nonparties in a civil action by parents of a minor
who had an abortion and the physician-patient privilege applied under R.C. 2317.02, reports of nonparties were not
discoverable; the matter did not arise from a report submitted about the parents' own daughter, such that
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ORC Ann. 2317.02

8§ 2151.421(G)(b) was inapplicable. Roe v. Planned Parenthood Southwest Ohio Region, 2009-Ohio-2973, 122
Ohio St. 3d 399, 912 N.E.2d 61, 2009 Ohio LEXIS 1832 (Ohio 2009).

Where an appellate court previously upheld a trial court’s finding that a report by a social worker contained an
indication of present or past abuse by defendant, such that it was admissible in his criminal trial on charges of
multiple sexual offenses, pursuant to R.C. 2317.02(G)(1)(a), the law of the case doctrine prevented relitigation of
that issue on another appeal. State v. Orwick, 2005-Ohio-4444, 2005 Ohio App. LEXIS 4032 (Ohio Ct. App.,
Hancock County 2005), rev'd in part, 2006-Ohio-2109, 109 Ohio St. 3d 313, 847 N.E.2d 1174, 2006 Ohio LEXIS
1161 (Ohio 2006).

Any privilege under R.C. 2317.02 or 4732.19 is automatically waived under R.C. 2151.42.1(A)(3) in certain child
abuse cases: State v. Stewart, 111 Ohio App. 3d 525, 676 N.E.2d 912, 1996 Ohio App. LEXIS 2326 (Ohio Ct. App.,
Medina County 1996).

Child custody

Any error by the juvenile court in admitting the testimony of the child’s physician was harmless because the
physician’s testimony relating to the child’s medical condition and treatments was merely cumulative of evidence
adduced from other witnesses’ testimony, and the father failed to show how he was prejudiced by the admission of
the physician’s testimony. In re J.R., 2019-Ohio-1151, 2019 Ohio App. LEXIS 1213 (Ohio Ct. App., Summit County

2019).

Communications a caseworker had with a parent were not privileged according to R.C. 2317.02(G)(1)(a) because
whether the parent could provide care and a safe environment for the parent’s children was the critical issue for the
court in determining whether to grant permanent custody to an agency. In re R.M., 2012-Ohio-4290, 2012 Ohio
App. LEXIS 3770 (Ohio Ct. App., Cuyahoga County 2012).

As a mother's mental health was at issue with respect to a permanent custody and parental rights termination
proceeding commenced by a county social service agency, and the agency was required to maintain a case plan
for the child pursuant to R.C. 2151.412, the mother's mental health and medical records were not privileged or
protected from disclosure pursuant to R.C. 2317.02 and Ohio R. Juv. P. 17(G). In re D.E.P., 2009-Ohio-3076, 2009
Ohio App. LEXIS 2575 (Ohio Ct. App., Cuyahoga County 2009).

Assuming, arguendo, that the mother did not seek prenatal care until 37 weeks gestation and that the statement
made by the mother relative to her unborn child was privileged, any error in admitting the mother’s statements was
harmless because overwhelming clear and convincing evidence established that the child could not be returned to
his mother’s care within a reasonable time and that it was in his best interest to award permanent custody to the
agency. In re Henry James M., 2007-Ohio-2830, 2007 Ohio App. LEXIS 2648 (Ohio Ct. App., Fulton County 2007).

When a father who was being treated for bipolar disorder sought custody of his child, he placed his mental health in
issue, and his medical records from his psychiatrist could be released to the divorce court in which he sought
custody because, under R.C. 2317.02(B), the filing of any civil action by a patient waived the physician-patient
privilege as to any communication that related causally or historically to the physical or mental injuries put at issue
by such civil action, and, as stated in R.C. 3109.04(F)(1)(e), the mental health of the parents, in a custody action,
was of major importance, so § 3109.04 put their mental conditions in issue. Hageman v. Southwest Gen. Health
Ctr., 2006-0Ohio-6765, 2006 Ohio App. LEXIS 6670 (Ohio Ct. App., Cuyahoga County 2006), aff'd, 2008-Ohio-3343,
119 Ohio St. 3d 185, 893 N.E.2d 153, 2008 Ohio LEXIS 1773 (Ohio 2008).

Trial court erred by ordering the release of all of the mother’'s medical records without first conducting an in camera
hearing for inspection of the records because the request was too broad on its face. Although the mother waived
the physician-patient privilege, pursuant to R.C. 2317.02(B)(1) and R.C. 3109.04(F)(1)(e), she waived the privilege
solely in regard to the issue of custody; her waiver was not a complete abrogation of the physician-patient privilege.
Sweet v. Sweet, 2005-0Ohio-7060, 2005 Ohio App. LEXIS 6331 (Ohio Ct. App., Ashtabula County 2005).
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In the absence of a specific statutory waiver or exception, the testimonial privileges established under R.C.
2317.02(B)(1) (concerning communications between a physician and patient), R.C. 4732.19 (concerning
communications between a licensed psychologist and client), and R.C. 2317.02(G) (concerning communications
between a licensed counselor or licensed social worker and client) are applicable to communications made by a
parent in the course of treatment ordered as part of a reunification plan in an action for dependency and neglect: In
re Wieland, 2000-Ohio-233, 89 Ohio St. 3d 535, 733 N.E.2d 1127, 2000 Ohio LEXIS 2064 (Ohio 2000).

By seeking custody of the children in a divorce action, a spouse makes his or her mental and physical condition an
element to be considered by the court in awarding custody: Neftzer v. Neftzer, 140 Ohio App. 3d 618, 748 N.E.2d
608, 2000 Ohio App. LEXIS 5910 (Ohio Ct. App., Clermont County 2000).

Appellant waived the physician-patient privilege when he filed the divorce action and sought custody of his children:
Whiteman v. Whiteman, 1995 Ohio App. LEXIS 2700 (Ohio Ct. App., Butler County June 26, 1995).

An order requiring a parent who seeks to retain custody of her child to execute a waiver of her rights under R.C.
2317.02 as to communications with her social worker is a final appealable order: Voss v. Voss, 62 Ohio App. 3d
200, 574 N.E.2d 1175, 1989 Ohio App. LEXIS 2003 (Ohio Ct. App., Cuyahoga County 1989).

In an action seeking a determination of dependency and neglect and an order of permanent custody of a child, the
statutes of Ohio make no exception to the privilege attaching to the communications between psychiatrist and
patient, psychologist and patient (or client), and to the privilege, if it exists, between social workers employed in the
office of the psychiatrist and psychologist and client: In re Decker, 20 Ohio App. 3d 203, 485 N.E.2d 751, 1984 Ohio
App. LEXIS 12566 (Ohio Ct. App., Van Wert County 1984).

Children services agency records

A defendant is entitled to the court’s in camera inspection of children services agency records where the defendant
shows that there is a reasonable probability, grounded on some demonstrable fact, that the records contain material
relevant to the defense: State v. Allan, 1996 Ohio App. LEXIS 272 (Ohio Ct. App., Lucas County Feb. 2, 1996).

Chiropractors

The physician-patient privilege does not apply to chiropractors: In re Polen, 108 Ohio App. 3d 305, 670 N.E.2d 572,
1996 Ohio App. LEXIS 106 (Ohio Ct. App., Franklin County 1996).

Civil commitment proceedings

R.C. 2317.02 makes no exception for civil commitment proceedings: In re Miller, 63 Ohio St. 3d 99, 585 N.E.2d
396, 1992 Ohio LEXIS 226 (Ohio 1992).

Clergy

Because the religious organizations did not show that the Bodies of Elders letters satisfied the statutory
requirements for the clergy privilege, since they did not seek to impart spiritual wisdom, the trial court did not err by
ordering their production. McFarland v. West Congregation of Jehovah's Witnesses, Lorain, OH, Inc., 2016-Ohio-
5462, 60 N.E.3d 39, 2016 Ohio App. LEXIS 3356 (Ohio Ct. App., Lorain County 2016).

Trial court erred when it ordered the organizations to produce four of the documents because they were protected
from disclosure by virtue of the clergy-penitent privilege, since the letters were not secular in nature. However, the
trial court did not err when it concluded that the remaining 15 documents were not protected from disclosure by
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virtue of either the clergy-penitent privilege or the First Amendment. McFarland v. West Congregation of Jehovah's
Witnesses, Lorain, OH, Inc., 2016-Ohio-5462, 60 N.E.3d 39, 2016 Ohio App. LEXIS 3356 (Ohio Ct. App., Lorain

County 2016).

Defendant was not entitled to rely on either the confessional or counseling privilege because he and his spiritual
advisor did not have a pastoral relationship; neither his spiritual advisor’s church nor the church defendant actually
attended recognized confession as a sacrament or religious obligation; the spiritual advisor had no training as a
pastor or Christian counselor; and the spiritual advisor would have been under a duty to report any information
pertaining to a crime disclosed during a Christian counseling session. State v. Billman, 2013-Ohio-5774, 2013 Ohio
App. LEXIS 6064 (Ohio Ct. App., Monroe County 2013).

Defendant’'s attempted sexual battery conviction, under R.C. 2923.02 and 2907.03(A)(12), was not against the
manifest weight of the evidence because it was sufficiently proved that defendant was a “cleric,” and that
defendant’s church was legally cognizable, under R.C. 2317.02. State v. Curtis, 2009-Ohio-192, 2009 Ohio App.
LEXIS 144 (Ohio Ct. App., Butler County 2009).

The legislature did not intend R.C. 2317.02 to protect persons against disclosures by a counseling minister outside
legal proceedings. However, there may be a claim for common law negligence. A cause of action for clergy
malpractice is not available when other torts provide a remedy. Disclosures do not constitute an invasion of privacy
where they are to a counselee’s spouse and the spouse’s family, rather than the public at large: Alexander v. Culp,
124 Ohio App. 3d 13, 705 N.E.2d 378, 1997 Ohio App. LEXIS 3994 (Ohio Ct. App., Cuyahoga County 1997).

Psychological counseling and evaluation provided by church authorities to a priest accused of child sexual abuse
are privileged under R.C. 2317.02 if they are performed for treatment purposes. They are not privileged if performed
in order to determine the church’s response to the misconduct: Niemann v. Cooley, 93 Ohio App. 3d 81, 637 N.E.2d
943, 1994 Ohio App. LEXIS 207 (Ohio Ct. App., Hamilton County 1994).

The clergyman-penitent privilege did not apply in this instance because the challenged testimony concerned only a
conversation, and not a confession, between the clergyman and a member of his church: Radecki v. Schuckardt, 50
Ohio App. 2d 92, 4 Ohio Op. 3d 60, 361 N.E.2d 543, 1976 Ohio App. LEXIS 5851 (Ohio Ct. App., Lucas County

1976).

A communication made to a clergyman or priest to be deemed privileged under authority of R.C. 2317.02, must
apply only to a confession made in the understood pursuance of church discipline which gives rise to the
confessional relation and not to a communication of other tenor: In re Estate of Soeder, 7 Ohio App. 2d 271, 36
Ohio Op. 2d 404, 220 N.E.2d 547, 1966 Ohio App. LEXIS 443 (Ohio Ct. App., Cuyahoga County 1966).

Communications, generally

There was no violation of doctor/patient privilege because defendant did not establish that a definitive
“communication” was improperly implicated via the doctor’s testimony. The doctor’s testimony included what test
was ordered, why the test was ordered, and his own observations made without even speaking with defendant.
State v. Frangella, 2012 Ohio App. LEXIS 1654 (Ohio Ct. App., Richland County Apr. 25, 2012).

The term, “communication,” as used in R.C. 2317.02 relating to privileged communications, includes not only
knowledge transmitted by words but also that gained by observations: Taylor v. Sheldon, 172 Ohio St. 118, 15 Ohio
Op. 2d 206, 173 N.E.2d 892, 1961 Ohio LEXIS 488 (Ohio 1961).

Counselor-client privilege

In the parties' divorce action, whereupon the trial court adopted the magistrate's parenting determination, there was
no error in allowing testimony of a licensed counselor who had conducted private counseling with the husband, as
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the counselor was not statutorily disqualified as a witness and the non-privileged communications were a proper
subject of testimony. Roby v. Roby, 2016-Ohio-7851, 2016 Ohio App. LEXIS 4723 (Ohio Ct. App., Washington

County 2016).

Agency referred a parent to counseling and the referral was journalized in the case plan; the counselor’s testimony
concerned communications between herself and the parent during these counseling sessions. Therefore, the
counselor-patient privilege codified in R.C. 2317.02(G)(1) permitted disclosure of the communications between the
parent and the counselor. In re T.J., 2009-Ohio-1844, 2009 Ohio App. LEXIS 1550 (Ohio Ct. App., Preble County

2009).

Letter written by the director of clinical services at a treatment center, informing the judge of the behavioral
problems that defendant was having in relating with her peers, was not a privileged communication because the
director, in writing the letter, was acting as the director of clinical services, not as defendant’s counselor; thus, the
letter did not contain communications from a counsel to his or her client, and its admission did not violate Evid.R.
101(B). Moreover, by providing information to the trial court that she had admitted herself to the rehab center,
defendant voluntarily put her treatment there at issue, allowing the State to rebut defendant’s testimony under R.C.
2317.02(G)(1)(d). State v. Ball, 2009-Ohio-999, 2009 Ohio App. LEXIS 823 (Ohio Ct. App., Ashtabula County

2009).

Because the agency referred the mother to counseling and the referral was journalized in the case plan, her
statements regarding cocaine use and other communications between herself and her counselor were not
privileged, pursuant to R.C. 2317.02(G)(1)(q), in the permanent custody hearing. In re Brown, 2006-Ohio-2863,
2006 Ohio App. LEXIS 2719 (Ohio Ct. App., Athens County 2006).

Trial court erred in not conducting an in camera inspection of the records to determine whether they were medical
or psychiatric documents subject to R.C. 2317.02(B) or counseling records subject to R.C. 2317.02(G): Folmar v.
Griffin, 2006-Ohio-1849, 166 Ohio App. 3d 154, 849 N.E.2d 324, 2006 Ohio App. LEXIS 1697 (Ohio Ct. App.,
Delaware County 2006).

Because the agency referred the mother to counseling and the referral was journalized in the case plan, her
statements regarding cocaine use and other communications between herself and her counselor were not
privileged, pursuant to R.C. 2317.02(G)(1)(q), in the permanent custody hearing. In re Brown, 2006-Ohio-2863,
2006 Ohio App. LEXIS 2719 (Ohio Ct. App., Athens County 2006).

Statements made to a licensed psychologist or social worker in the course of a court ordered examination for
forensic purposes were not privileged communications pursuant to R.C. 4732.19; a mother’'s various statements
were made during course of forensic examinations in her custody case, and were not privileged. In re Patfield,
2005-0Ohio-3769, 2005 Ohio App. LEXIS 3452 (Ohio Ct. App., Lake County 2005).

Defendant’s failure to invoke the therapist-patient privilege, under R.C. 2317.02(G)(1), regarding the statements
that he made to the residential facility (whose function was to provide care for minors with special problems) waived
the privilege. State v. Miller, 2005-Ohio-4032, 2005 Ohio App. LEXIS 3683 (Ohio Ct. App., Champaign County

2005).

Juvenile court did not err in allowing the disclosure of and admitting statements that the mother made to her mental
health counselors to the effect that she had become frustrated with her first daughter, had forcefully shaken her in
response to that frustration, had fantasies about causing further harm to her first daughter, and that she did not
want the child, as the statements were related to past or present child abuse, and, thus, were not protected or
privileged communications between a counselor and a patient. In re Hauenstein, 2004-Ohio-2915, 2004 Ohio App.
LEXIS 2550 (Ohio Ct. App., Hancock County 2004).

Statements made by an individual to a licensed psychologist or licensed independent social worker in the course of
an examination ordered by a court for forensic purposes are not communications received “from a client in that
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relation,” R.C. 2317.02(G)(1): In re Jones, 2003-0Ohio-3182, 99 Ohio St. 3d 203, 790 N.E.2d 321, 2003 Ohio LEXIS
1701 (Ohio 2003).

The only privilege applicable to a communication to a psychiatric social worker is the privilege established by R.C.
2317.02(G)(1); communications indicating a clear and present danger to the client or other persons are excluded
from this statutory privilege established for social workers: State v. Moore, 1999 Ohio App. LEXIS 1644 (Ohio Ct.
App., Montgomery County Apr. 16, 1999).

Although privilege has been consistently held to be in the possession of the individual seeking professional advice,
psychologists, psychiatrists and a variety of other counselors have independent obligations to maintain certain
confidences as a result of both state and federal laws, rules and regulations. However, a marriage counselor may
be compelled to testify where one spouse has already testified about the counseling process and the advice
received: Eichenberger v. Eichenberger, 82 Ohio App. 3d 809, 613 N.E.2d 678, 1992 Ohio App. LEXIS 5067 (Ohio
Ct. App., Franklin County 1992).

Where the mother of a minor releases to a county prosecutor the contents of records made by a social worker
during counseling, the counselor-client relationship as to that minor is waived: State v. Cartee, 1992 Ohio App.
LEXIS 6325 (Ohio Ct. App., Vinton County Dec. 8, 1992).

—Sexual abuse exception

Where defendant admitted to a counselor that he had “fondled” an 11-year-old victim, such admission was properly
allowed into evidence in defendant’s criminal trial on sexual molestation charges, as it was within the exception to
the privilege pursuant to R.C. 2317.02(G)(a); however, the admission of other evidence and information that
defendant gave the counselor should have been excluded as privileged, and it was prejudicial to defendant where it
indicated that he had thought of absconding from the authorities, as that evidence could have been considered as
an admission of his guilt. State v. Dunn, 2005-Ohio-5873, 2005 Ohio App. LEXIS 5285 (Ohio Ct. App., Trumbull

County 2005).

—Waiver

As a victim did not voluntarily testify as to the nature and discussions of his counseling with a licensed clinical
counselor, the counselor could not be compelled to testify on the subject without a valid waiver from the victim; the
victim testified at trial, on cross-examination, as to attending counseling, but never testified on the record as to the
nature of the counseling or any specific discussions he had with the counselor. State v. Miller, 2016-Ohio-8248,
2016 Ohio App. LEXIS 5097 (Ohio Ct. App., Perry County 2016).

Defendant’s failure to invoke the therapist-patient privilege, under R.C. 2317.02(G)(1), regarding the statements
that he made to the residential facility (whose function was to provide care for minors with special problems) waived
the privilege. State v. Miller, 2005-Ohio-4032, 2005 Ohio App. LEXIS 3683 (Ohio Ct. App., Champaign County

2005).

The inmate had signed a waiver as to mental health services that not all communications were confidential: State v.
Farthing, 2001-Ohio-7077, 146 Ohio App. 3d 720, 767 N.E.2d 1242, 2001 Ohio App. LEXIS 5929 (Ohio Ct. App.,
Greene County 2001).

The mere act of plaintiff's filing a wrongful death action as the personal representative of her deceased son did not
waive her privilege under R.C. 2317.02 and 4732.19 as to counseling provided by her psychologist: Colling v.
Franklin County Children Services, 76 Ohio App. 3d 736, 603 N.E.2d 338, 1991 Ohio App. LEXIS 6007 (Ohio Ct.
App., Franklin County 1991), dismissed, 63 Ohio St. 3d 1467, 590 N.E.2d 1267, 1992 Ohio LEXIS 1155 (Ohio
1992).
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Court-ordered mental evaluation

R.C. 2945.371(J) permits a defendant’s statements during a court-ordered mental evaluation to be used against the
defendant on the issue of the defendant’s mental condition, but not to prove factual guilt: State v. Hancock, 2006-
Ohio-160, 108 Ohio St. 3d 57, 840 N.E.2d 1032, 2006 Ohio LEXIS 215 (Ohio 2006).

Crime-fraud exception

Trial court erred in requiring the disclosure of communications subject to the attorney-client privilege under R.C.
2317.02(A) as the crime-fraud exception to the privilege did not apply, in that the communications were not made in
furtherance of wrongful conduct. The communications were made for the purpose of defending against claims
brought against a law firm by a worker, not for the purpose of actively concealing wrongful conduct. Sutton v.
Stevens Painton Corp., 2011-Ohio-841, 193 Ohio App. 3d 68, 951 N.E.2d 91, 2011 Ohio App. LEXIS 727 (Ohio Ct.
App., Cuyahoga County 2011).

Dentists

The dentist-patient privilege cannot be invoked to prevent the state dental board from requiring a licensee under
investigation to produce records: Ohio State Dental Bd. v. Rubin, 104 Ohio App. 3d 773, 663 N.E.2d 387, 1995
Ohio App. LEXIS 2546 (Ohio Ct. App., Hamilton County 1995).

A dentist or a dental surgeon does not fall within R.C. 2317.02(A) and is not granted a privilege from testifying:
Belichick v. Belichick, 37 Ohio App. 2d 95, 66 Ohio Op. 2d 166, 307 N.E.2d 270, 1973 Ohio App. LEXIS 806 (Ohio
Ct. App., Mahoning County 1973).

Discovery orders

In a complaint alleging defamation and intentional infliction of emotional distress, the trial court did not err in its
order compelling the production of forensic imaging of the cellphone because the trial court engaged in the proper
analysis; it both weighed the privacy and confidentiality concerns against the necessity of forensic imaging and
adopted a protocol with substantial precautions to safeguard against the exposure of confidential or privileged
information. Li v. Du, 2022-Ohio-917, 186 N.E.3d 343, 2022 Ohio App. LEXIS 814 (Ohio Ct. App., Summit County

2022).

Environmental Review Appeals Commission erred by granting appellee’'s motion to compel production of
unredacted communications that were protected from disclosure by the attorney-client privilege; each of the three
subject e-mails was prepared and submitted to appellant EPA's legal counsel and other EPA employees involved in
an investigation and review of the appellee's verified complaint, seeking legal advice and assistance from legal
counsel. Morgan v. Butler, 2017-Ohio-816, 85 N.E.3d 1188, 2017 Ohio App. LEXIS 807 (Ohio Ct. App., Franklin

County 2017).

Discovery order requiring a driver to sign medical authorizations for release of medical records relating to his
eyesight to counsel for one of the pedestrians and allowing counsel to inquire further about his eyesight was
overbroad because at least some of the medical records covered by the order were protected under this statute;
there was not enough information in the record to decide whether allowing further inquiry about the driver's eyesight
was justified. Harvey v. Cincinnati Ins. Co., 2017-Ohio-9226, 2017 Ohio App. LEXIS 5669 (Ohio Ct. App.,
Montgomery County 2017).

Order requiring appellant to produce certain e-mails directly to a receiver was a “provisional remedy” order that was
subject to immediate appeal because the order could require appellant to release documents covered by the
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attorney-client privilege without any in camera inspection or evidentiary hearing. Williamson v. Recovery L.P., 2016-
Ohio-1087, 2016 Ohio App. LEXIS 983 (Ohio Ct. App., Franklin County 2016).

As R.C. 2317.02(A)(2) created a testimonial privilege, it was inapplicable to the production of documents, such that
an insurer could not rely on it to avoid producing documents in an insurance coverage dispute. Little Italy Dev., LLC
v. Chi. Title Ins. Co., 2011 U.S. Dist. LEXIS 119698 (N.D. Ohio Oct. 17, 2011).

Trial court properly required a bank’s attorney to testify as to the efforts that were made to serve property interest
holders prior to seeking to serve them by publication in the bank’s foreclosure action, as such testimony was not
protected by the attorney-client privilege under R.C. 2317.02(A) because it did not involve confidential
communications between the bank and the attorney; further, the trial court properly did not quash the subpoena to
the attorney pursuant to Civ.R. 45(C)(5), as a legal assistant’s testimony on the issue was not sufficient. Huntington
Nat'l Bank v. Dixon, 2010-Ohio-4668, 2010 Ohio App. LEXIS 3950 (Ohio Ct. App., Cuyahoga County 2010).

Even if a surviving spouse’s motion to compel testimony by the attorney for her deceased husband was premature
under Civ.R. 37(A)(2) on the ground that it was filed before the attorney had not yet appeared for deposition and
refused to answer certain questions, this did not mean that the trial court could not rule that the attorney should
testify without asserting attorney-client privilege where the trial court had already appropriately ruled that the
privilege was waived; thus, prejudice was lacking by the trial court’s granting of the motion to compel. Moreover, the
estate filed for a protective order under Civ.R. 26 and, therefore, consented to application of the rule, which allowed
the trial court, upon denying the motion, to order the attorney to provide discovery on terms and conditions that
were just. Estate of Hohler v. Hohler, 2009-Ohio-7013, 185 Ohio App. 3d 420, 924 N.E.2d 419, 2009 Ohio App.
LEXIS 5878 (Ohio Ct. App., Carroll County 2009).

Where a medical expert was subpoenaed to produce various information, none of which was privileged, the
privilege in R.C. 2317.02 did not apply and no substantial right for purposes of R.C. 2505.02(B)(2) and (4) was
affected by the trial court’s order denying the expert’'s motion to quash the subpoena; the expert had an adequate
remedy at law through appeal after final judgment was entered. Fredricks v. Good Samaritan Hosp., 2008-Ohio-
3480, 2008 Ohio App. LEXIS 2947 (Ohio Ct. App., Montgomery County 2008).

Trial court’'s order that required an attorney to disclose various discovery logs was error where it encompassed
documents that were protected by the attorney-client privilege or the work product doctrine under R.C.
2317.02(A)(1), Ohio R. Prof. Conduct 1.6, and Civ.R. 26(B)(3); the only discoverable items related to a party’s
correspondence with a third-party that was within the attorney’s file. AultCare Corp. v. Roach, 2007-Ohio-5686,
2007 Ohio App. LEXIS 4995 (Ohio Ct. App., Stark County 2007).

Trial court erred in compelling the deposition and trial testimony of a mediator who assisted the parties in reaching a
settlement of their contract dispute, and in denying a motion in limine to prevent disclosure of mediation
communications, as such matter was privileged under R.C. 2317.023(B) and the exceptions of § 2317.023(C)(2)
and (4) did not apply where no hearing was held and the parties and the mediator did not all consent to disclosure.
O'Donnell Constr. Co. v. Stewart, 2006-Ohio-1838, 2006 Ohio App. LEXIS 1686 (Ohio Ct. App., Cuyahoga County

2006).

Discovery orders generally

Trial court erred in granting appellee’s motion to compel disclosure of appellant’s counseling records pursuant to
R.C. 2317.02(G) in the parties’ multiple tort claims against each other, arising from an altercation, as it was unclear
without examining the records in camera first whether they were physician or psychiatric records pursuant to R.C.
2317.02(B) and (G) and whether the exceptions applied to allow their disclosure; the court should have ordered an
in camera review, determined which type of records they were, and found if the exceptions for purposes of
disclosure as to each type of record applied. Folmar v. Griffin, 2006-Ohio-1849, 166 Ohio App. 3d 154, 849 N.E.2d
324, 2006 Ohio App. LEXIS 1697 (Ohio Ct. App., Delaware County 2006).
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Trial court erred in compelling the deposition and trial testimony of a mediator who assisted the parties in reaching a
settlement of their contract dispute, and in denying a motion in limine to prevent disclosure of mediation
communications, as such matter was privileged under R.C. 2317.023(B) and the exceptions of § 2317.023(C)(2)
and (4) did not apply where no hearing was held and the parties and the mediator did not all consent to disclosure.
O'Donnell Constr. Co. v. Stewart, 2006-Ohio-1838, 2006 Ohio App. LEXIS 1686 (Ohio Ct. App., Cuyahoga County

2006).

Trial court properly denied a surgeon’s motion for a protective order, pursuant to Civ.R. 26(C), where he did not
satisfy his burden of showing that documents, requested by his former counsel in an action arising from a motor
vehicle accident that the surgeon was involved in, were protected by the attorney-client privilege, pursuant to R.C.
2317.02; the surgeon’s blanket claim that all documents relating to the fee agreements, billing, and/or fees were
specifically protected lacked merit. Muehrcke v. Housel, 2005-Ohio-5440, 2005 Ohio App. LEXIS 4917 (Ohio Ct.
App., Cuyahoga County 2005).

Trial court properly determined that an investigation which was initially claimed by a company to have been
conducted for purposes of employee safety was not subject to the attorney-client privilege under R.C. 2317.02(A),
although the company asserted that the information was privileged because it was conducted in anticipation of
litigation and at the suggestion of counsel once the complaint had been filed; the trial court properly granted the
motion of the injured machine operator and his wife to compel production, pursuant to Civ.R. 26, as the company’s
change of reasoning as to why the investigation was performed was in contravention of public policy and there was
no showing that the information was privileged. Harpster v. Advanced Elastomer Sys., L.P., 2005-Ohio-6919, 2005
Ohio App. LEXIS 6220 (Ohio Ct. App., Summit County 2005).

In a workplace intentional tort action, a trial court did not abuse its discretion in finding that an employer either
produced the necessary documents pursuant to a motion to compel, or that such documents were privileged as
work product under Civ.R. 26(B)(3) or under the attorney-client privilege of R.C. 2317.02(A) and 2317.021, based
on a review of the documents; as the administratrix for the deceased employee, who sought to compel disclosure,
failed to provide the appellate court with the transcript from the proceeding on the motion, as required by App.R.
9(B), the regularity of the proceedings before the trial court were presumed. Geqggie v. Cooper Tire & Rubber Co.,
2005-0hio-4750, 2005 Ohio App. LEXIS 4248 (Ohio Ct. App., Hancock County 2005).

Interlocutory discovery orders entered in common-law or equity actions, even those requiring a nonlitigant to
produce privileged information, are not immediately appealed notwithstanding their impact on the substantial rights
of the parties and nonparties. Such orders may only be appealed after final judgment: Kelly v. Daly, 99 Ohio App.
3d 670, 651 N.E.2d 513, 1995 Ohio App. LEXIS 3256 (Ohio Ct. App., Montgomery County 1995).

A discovery order compelling disclosure of medical records affects a substantial right and the harm from disclosure
could not be mitigated on a later merit appeal: Grant v. Collier, 1992 Ohio App. LEXIS 555 (Ohio Ct. App.,
Montgomery County Feb. 17, 1992).

An order permitting discovery of information which is protected by the physician-patient privilege is a final
appealable order: Talvan v. Siegel, 80 Ohio App. 3d 781, 610 N.E.2d 1120, 1992 Ohio App. LEXIS 3838 (Ohio Ct.
App., Franklin County 1992).

Discovery, in camera review

In a case which arose from automobile accident, appeal of trial court's order denying defendant’s motion for relief
from court’s order to produce medical records to court for in-camera review, was dismissed because the trial
court's order to produce the records did not grant or deny a provisional remedy as it did not address whether
records will be disclosed to plaintiffs. Trial court’s order was not a final appealable order, therefore, appellate court
had no jurisdiction to consider appeal. Clark v. Boyd, 2022-Ohio-58, 2022 Ohio App. LEXIS 46 (Ohio Ct. App.,
Richland County 2022).
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Remand was necessary for an evidentiary hearing or an in camera inspection to determine whether the motion to
compel granted discovery of privileged information, because it was undisputed that the trial court did not hold an
evidentiary hearing or conduct an in camera review of the requested material, and neither the employer’s discovery
requests nor the employee’s answers were part of the record. Harvey v. KP Props., 2012-Ohio-276, 2012 Ohio App.
LEXIS 228 (Ohio Ct. App., Cuyahoga County 2012).

In a negligence case, a trial court erred when it refused to conduct an in-camera inspection of disputed hospital
records that were ordered disclosed; an injured party informally asked the trial court to conduct this inspection of at
least some of the disputed records, and the trial court was not allowed to ignore R.C. 2317.02(B). Mason v. Booker,
2009-Ohio-6198, 185 Ohio App. 3d 19, 922 N.E.2d 1036, 2009 Ohio App. LEXIS 5197 (Ohio Ct. App., Franklin

County 2009).

Trial court erred in denying appellant's motion for protective order as insurer’s request for medical information
sought “all” of appellant’'s medical and pharmaceutical records and did not comply with R.C. 2317.02(B)(3)(a) by
limiting discovery to records causally related to injuries that were relevant to issues in case. Trial court should have
conducted in camera inspection pursuant to Civ.R. 26(C) to determine which records were discoverable. Wooten v.
Westfield Ins. Co., 2009-Ohio-494, 181 Ohio App. 3d 59, 907 N.E.2d 1219, 2009 Ohio App. LEXIS 418 (Ohio Ct.
App., Cuyahoga County 2009).

Motorist's motion to compel a driver to disclose all of her medical records from a five-year period preceding a motor
vehicle accident that resulted in a personal injury action by the driver should not have been granted outright without
the trial court first conducting an in camera inspection under R.C. 2317.02(B) to determine whether the records
should remain privileged; only records which were historically or causally connected to the action were to be
disclosed. Cargile v. Barrow, 2009-Ohio-371, 182 Ohio App. 3d 55, 911 N.E.2d 911, 2009 Ohio App. LEXIS 310
(Ohio Ct. App., Hamilton County 2009).

Order that partially granted employers’ motion to compel the production of an employee’s obstetrics/gynecology
records in her discrimination action, arising from the alleged improper treatment she received during the course of
her two pregnancies, was erroneous where the trial court did not require an in camera review of the records prior to
disclosure pursuant to R.C. 2317.02(B)(3)(a)(iii) in order to determine which records were causally or historically
related to the employee’s discrimination claims. Groening v. Pitney Bowes, Inc., 2009-Ohio-357, 2009 Ohio App.
LEXIS 297 (Ohio Ct. App., Cuyahoga County 2009).

Property owner's psychiatric and psychological treatment records sought by appellees in their personal injury suit
against the owner were privileged and confidential under R.C. 2317.02, and the record did not show that a judicially
created waiver was appropriate. The trial court erred in ordering all the records be provided directly to appellees;
instead, it should have ordered the records delivered under seal so that it could conduct an in camera inspection to
determine whether each record was covered by § 2317.02(B) or (G) and whether the conditions for disclosure were
present.. Thompson v. Chapman, 2008-Ohio-2282, 176 Ohio App. 3d 334, 891 N.E.2d 1247, 2008 Ohio App.
LEXIS 1955 (Ohio Ct. App., Richland County 2008).

Since the injured person claimed that she suffered a jaw injury from the traffic accident underlying her personal
injury claim, the trial court properly ordered production of her dental records without an in camera inspection;
however, since nothing in the complaint indicated that she was claiming injuries which would have likely been found
in her obstetric/gynecological records, the trial court should have conducted in camera review before ordering
production of her obstetric/gynecological records. Patterson v. Zdanski, 2003-Ohio-5464, 2003 Ohio App. LEXIS
4926 (Ohio Ct. App., Belmont County 2003).

An order granting a motion to compel production of the personnel file of a health care system doctor for an in-
camera inspection was not a final appealable order: Ingram v. Adena Health Sys., 2001-Ohio-2537, 144 Ohio App.
3d 603, 761 N.E.2d 72, 2001 Ohio App. LEXIS 3466 (Ohio Ct. App., Ross County 2001).

Where a medical malpractice action concerned events occurring in 1997, an order allowing discovery of all of the
plaintiff's medical records back to 1973 was overly broad. The court must conduct an in camera inspection to
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determine which documents are discoverable: Nester v. Lima Mem'l Hosp., 2000-Ohio-1916, 139 Ohio App. 3d
883, 745 N.E.2d 1153, 2000 Ohio App. LEXIS 5280 (Ohio Ct. App., Allen County 2000).

Evidence

—Doctor-patient privilege

Father's claim he was entitled to relief due to the intervening decision in the case of Torres Friedenberg v.
Friedenberg which supported his claim to compel the release of mother's mental-health record since without the
mental health record the trial court did not satisfy the statute requirement lacked merit because neither the court nor
the trial court held that the mother's mental-health records were privileged or irrelevant to the issues in the divorce
proceeding. Rummelhoff v. Rummelhoff, 2022-Ohio-1224, 187 N.E.3d 1079, 2022 Ohio App. LEXIS 516 (Ohio Ct.
App., Hamilton County 2022).

Assuming, arguendo, that the mother did not seek prenatal care until 37 weeks gestation and that the statement
made by the mother relative to her unborn child was privileged, any error in admitting the mother’'s statements was
harmless because overwhelming clear and convincing evidence established that the child could not be returned to
his mother’s care within a reasonable time and that it was in his best interest to award permanent custody to the
agency. In re Henry James M., 2007-Ohio-2830, 2007 Ohio App. LEXIS 2648 (Ohio Ct. App., Fulton County 2007).

Exception

In a legal malpractice matter, the trial court erred in compelling the production of the former client's confidential
communications with her subsequent attorneys in the underlying divorce action because the communications did
not fall under the self-protection exception to the attorney-client privilege and, as such, the communications were
not subject to disclosure on that basis. Cook v. Bradley, 2015-Ohio-5039, 2015 Ohio App. LEXIS 4886 (Ohio Ct.
App., Lorain County 2015).

Federal courts generally

In a civil case involving claims based on state law, the existence of a privilege is to be determined in accordance
with state, not federal, law: Jewell v. Holzer Hosp. Foundation, Inc., 899 F.2d 1507, 1990 U.S. App. LEXIS 4875
(6th Cir. Ohio 1990).

There is no common-law rule of physician-patient privilege, and none has been accorded in the federal courts as a
general evidentiary principle. However, the basic physician-patient privilege of the Ohio statute will be recognized
by a federal district court sitting in Ohio, although the federal court will retain a free hand in defining the scope of
such privilege: Mariner v. Great Lakes Dredge & Dock Co., 202 F. Supp. 430, 20 Ohio Op. 2d 341, 1962 U.S. Dist.
LEXIS 3917 (N.D. Ohio 1962).

Final appealable order

Order compelling the car accident victim to turn over all medical records from the last 10 years was a final,
appealable order because it implicitly included a finding that the victim had waived the privilege by filing the instant
action. Bircher v. Durosko, 2013-Ohio-5873, 2013 Ohio App. LEXIS 6169 (Ohio Ct. App., Fairfield County 2013).

In a negligence case, a trial court’'s judgment entry from August 5, 2009 was a final, appealable order under R.C.
2505.02. Even though discovery orders were generally not subject to immediate appeal, there was an exception
where a discovery order required the disclosure of communications between a physician and a patient that were
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ordinarily privileged under R.C. 2317.02(B). Mason v. Booker, 2009-Ohio-6198, 185 Ohio App. 3d 19, 922 N.E.2d
1036, 2009 Ohio App. LEXIS 5197 (Ohio Ct. App., Franklin County 2009).

Habeas corpus

When ordering a physician to testify before the grand jury concerning communications that he has had with his
patient and to deliver records bearing the patient's name, the trial court must limit its order to information that has
been shown to be unprivileged; when a physician has been held in contempt and incarcerated as a result of his
failure to comply with an order that is not properly limited to unprivileged information, a writ of habeas corpus may
be sought: State ex rel. Buchman v. Stokes, 36 Ohio App. 3d 109, 521 N.E.2d 515, 1987 Ohio App. LEXIS 10512
(Ohio Ct. App., Hamilton County 1987).

Health care provider

Results of defendant’s blood-alcohol test were properly admitted; because aggravated homicide was an “equivalent
offense” to operating a vehicle while under the influence of alcohol, the results of defendant’s blood test were
properly admitted for purposes of establishing the violation since his blood was withdrawn and analyzed at a “health
care provider.” Further, at the suppression hearing, the hospital's director of clinical chemistry and toxicology
testified that all of the proper protocol was complied with in regard to the collection of defendant’s blood sample;
since defendant’s blood-alcohol test was “medical,” and non-forensic, he was unable to establish a proper chain of
custody. State v. Davenport, 2009-Ohio-557, 2009 Ohio App. LEXIS 475 (Ohio Ct. App., Fayette County 2009).

History

General Code 8§ 11493, 11494 and 11495 ( R.C. 2317.01, 2317.02 and 2317.03) relate to the same subject
matter-the competency of persons as witnesses, and incompetency of certain testimony. The legislature is
presumed to have had the whole subject before it in drafting these three statutes, as shown by the express
reference to these several statutes in GC § 11495 ( R.C. 2317.03). General Code § 11495 ( R.C. 2317.03)
expressly excludes “proceedings involving the validity of a deed, will, or codicil.” The judicial branch of the
government is not warranted in adding said clause to this section, as the legislature did to GC § 11495 ( R.C.
2317.03): Swetland v. Miles, 101 Ohio St. 501, 130 N.E. 22, 1920 Ohio LEXIS 105 (Ohio 1920).

Hospital incident reports

Trial court erred when it ordered the hospital to provide a report to plaintiffs in a medical malpractice action because
the hospital demonstrated that the nurse’s incident report was a communication prepared by its employee for the
use of its attorneys in anticipation of litigation. Thus, the hospital demonstrated the existence of the attorney-client
relationship and that the communication occurred in the context of that relationship. Flynn v. Univ. Hosp., Inc.,
2007-Ohio-4468, 172 Ohio App. 3d 775, 876 N.E.2d 1300, 2007 Ohio App. LEXIS 4071 (Ohio Ct. App., Hamilton

County 2007).

Hospital incident reports which are submitted to its legal counsel and to its utilization committee are exempt from
discovery under R.C. 2317.02 and 2305.24: Ware v. Miami Valley Hosp., 78 Ohio App. 3d 314, 604 N.E.2d 791,
1992 Ohio App. LEXIS 652 (Ohio Ct. App., Montgomery County 1992).

Hospital records

Trial court did not abuse its discretion when it denied the hospital’'s motion to compel discovery of the patient's
medical records because, under R.C. 2317.02(B), the hospital could have discovered the patient's communications
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to her doctors, including medical records, but only those that related causally or historically to her claimed injuries. If
the hospital believed that it did not have all of the necessary and pertinent records, it could have attempted to
subpoena the documents to which it believed it was entitled; the record indicated that the hospital made no effort to
do so. McManaway v. Fairfield Med. Ctr., 2006-Ohio-1915, 2006 Ohio App. LEXIS 1756 (Ohio Ct. App., Fairfield

County 2006).

Trial court properly refused to suppress the results of defendant’s first blood draw as the prosecuting attorney was a
law enforcement officer for purposes of R.C. 2317.02 and the subpoena did not have to strictly comply with the
statute; as the results of the first blood draw supported defendant’s conviction, the failure to suppress the results of
the second blood draw was harmless. State v. Scharf, 2005-Ohio-4206, 2005 Ohio App. LEXIS 3849 (Ohio Ct.
App., Lake County 2005).

Where an appellate court did not consider that portion of a trial court order requiring a hospital to provide certain
privileged information, the order was a final appealable order pursuant to R.C. 2505.02(B)(4) and the hospital’'s
motion for reconsideration was granted and the appeal reinstated. Walker v. Firelands Cmty. Hosp., 2003-Ohio-
2908, 2003 Ohio App. LEXIS 2626 (Ohio Ct. App., Erie County 2003).

Admission of hospital records in violation of R.C. 2317.02 may constitute harmless error: State v. Webb, 1994-Ohio-
425, 70 Ohio St. 3d 325, 638 N.E.2d 1023, 1994 Ohio LEXIS 2092 (Ohio 1994), cert. denied, 514 U.S. 1023, 115 S.
Ct. 1372, 131 L. Ed. 2d 227, 1995 U.S. LEXIS 2111 (U.S. 1995).

The address of a hospital patient who is a potential witness to a fall by another patient is not privileged information
under R.C. 2317.02: Hunter v. Hawkes Hosp. of Mt. Carmel, 62 Ohio App. 3d 155, 574 N.E.2d 1147, 1989 Ohio
App. LEXIS 1449 (Ohio Ct. App., Franklin County 1989).

The evidentiary privilege of R.C. 2317.02(B) extends to hospital records containing privileged communications:
State v. McKinnon, 38 Ohio App. 3d 28, 525 N.E.2d 821, 1987 Ohio App. LEXIS 10616 (Ohio Ct. App., Summit

County 1987).

Any hospital records of a party may not be released to anyone if such matters are privileged, unless such privilege
is waived by the party who is the subject of the records: Pacheco v. Ortiz, 11 Ohio Misc. 2d 1, 463 N.E.2d 670,
1983 Ohio Misc. LEXIS 427 (Ohio C.P. 1983).

A waiver of privilege by the party being treated in regard to his hospital records may be either actual or implied, and,
absent such waiver, the records may not be released even though a subpoena duces tecum has been properly
served upon the custodian of the records: Pacheco v. Ortiz, 11 Ohio Misc. 2d 1, 463 N.E.2d 670, 1983 Ohio Misc.
LEXIS 427 (Ohio C.P. 1983).

The Ohio physician-patient privilege does not extend to hospital records, and therefore the production of hospital
records will be ordered notwithstanding defendant’s assertion of the privilege: Mariner v. Great Lakes Dredge &
Dock Co., 202 F. Supp. 430, 20 Ohio Op. 2d 341, 1962 U.S. Dist. LEXIS 3917 (N.D. Ohio 1962).

Hospital records made in connection with examinations made of decedent by physicians engaged by decedent’s
employer are not privileged communications where such examinations did not include treatment nor advice and
clearly were not for the purpose of alleviating decedent’s pain nor curing his malady: Suetta v. Carnegie-lllinois
Steel Corp., 144 N.E.2d 292, 75 Ohio Law Abs. 487, 1955 Ohio App. LEXIS 738 (Ohio Ct. App., Mahoning County

1955).

Where hospital records include communications between the patient and his physician, such portions of the records
are, in the absence of waiver of the privilege, inadmissible in evidence by virtue of the express provisions of this
section: Weis v. Weis, 147 Ohio St. 416, 34 Ohio Op. 350, 72 N.E.2d 245, 1947 Ohio LEXIS 418 (Ohio 1947).

Husband-wife privilege
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Hospitals’ motion for disqualification indicated it intended to seek testimony from the clients’ attorney regarding
alleged in-person communications at the hospital, telephone calls with representatives of the hospital, physical
evidence of alleged recordings, and alleged promises the hospital made to the attorney; none of these matters
implicated spousal communications. Reo v. Univ. Hosps. Health Sys., 2019-Ohio-1411, 131 N.E.3d 986, 2019 Ohio
App. LEXIS 1520 (Ohio Ct. App., Lake County 2019).

Difficult choice foisted upon married defendants does not render Dayton, Ohio, Rev. Code Gen. Ordinances §
70.121 unconstitutional on its face; assuming, that the ordinance might abrogate spousal privilege in some cases, it
would necessarily do so only in those cases in which one spouse is driving with the other in the car. Toney v. City of
Dayton, 2017-Ohio-5618, 94 N.E.3d 179, 2017 Ohio App. LEXIS 2669 (Ohio Ct. App., Montgomery County 2017).

Search warrant affidavit containing a wife’'s statements about the wife’s husband was not precluded by the spousal
privilege because this privilege applied to testimony at a trial and not to search warrant affidavits. State v. Fairfield,
2012-Ohio-5060, 2012 Ohio App. LEXIS 4428 (Ohio Ct. App., Cuyahoga County 2012).

Trial court erred in ruling that R.C. 2317.02(D) prohibited the State from using the testimony of defendant’s wife to
prosecute defendant because the contemporaneous act of brandishing a firearm while intoxicated, if true, was in no
sense behavior constituting a marital “confidence,” much less something inspired by the euphoria of a blissful
matrimony. No public interest was furthered by prohibiting the wife from testifying against her husband on the
weapons charge, even though it was not among those offenses enumerated in R.C. 2945.42. State v. Greaves,
2012-0Ohio-1989, 971 N.E.2d 987, 2012 Ohio App. LEXIS 1746 (Ohio Ct. App., Huron County 2012).

Defendant did not show that he received ineffective assistance of counsel because counsel did not assert a spousal
privilege regarding the testimony of defendant’s wife because the statements defendant sought to exclude were
made before defendant was married to this person, so they were not subject to the spousal privilege, under R.C.
2317.02(D). State v. Evans, 2006-Ohio-1425, 2006 Ohio App. LEXIS 1305 (Ohio Ct. App., Montgomery County

2006).

When a wife reported to police that her husband was using drugs, a tape of her call to police was not inadmissible
at her husband’s trial, under the spousal privilege in R.C. 2317.02(D), because it was not a communication between
husband and wife. State v. Jackson, 2005-Ohio-6143, 2005 Ohio App. LEXIS 5529 (Ohio Ct. App., Champaign

County 2005).

Surgeon’s motion for a protective order, pursuant to Civ.R. 26(C), seeking to prevent his wife from being deposed in
his malpractice action against his former attorney, was properly denied by the trial court, as the surgeon sought to
prevent “any and all” privileged commuincation which occurred during the term of the marriage, and while some
matters could have been within the spousal privilege, the all-encompassing protection sought under R.C.
2317.02(D) was overly broad. Muehrcke v. Housel, 2005-Ohio-5440, 2005 Ohio App. LEXIS 4917 (Ohio Ct. App.,
Cuyahoga County 2005).

Defendant could not claim the spousal communication privilege because he and his wife were not living as husband
and wife when the wife surreptitiously recorded his phone statements which incriminated him in an arson and the
wife obviously had no intention of returning to defendant. State v. Sparkman, 2004-Ohio-1338, 2004 Ohio App.
LEXIS 1184 (Ohio Ct. App., Huron County 2004).

The spousal privilege did not apply to the taped conversations, since the parties were separated and living apart:
State v. Shaffer, 114 Ohio App. 3d 97, 682 N.E.2d 1040, 1996 Ohio App. LEXIS 4040 (Ohio Ct. App., Hardin
County 1996), dismissed, 77 Ohio St. 3d 1543, 674 N.E.2d 1183, 1997 Ohio LEXIS 319 (Ohio 1997).

A conversation between spouses is not privileged and is admissible in a criminal trial when the conversation was
conducted in the presence or hearing of third persons. Ohio’s spousal privilege statutes protect oral
communications with one’s spouse intended to be private, but do not protect written communications with one’s
spouse, even though it is reasonably expected that the communication will remain confidential: State v. Howard, 62
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Ohio App. 3d 910, 577 N.E.2d 749, 1990 Ohio App. LEXIS 4357 (Ohio Ct. App., Clark County 1990), dismissed, 58
Ohio St. 3d 713, 570 N.E.2d 277, 1991 Ohio LEXIS 729 (Ohio 1991).

A criminal defendant’s privilege to exclude testimony by his spouse as to acts done in the presence of the spouse
is, like the privilege to exclude testimony of confidential communications, inapplicable to spouses who are
separated and not living as husband and wife: State v. Bradley, 30 Ohio App. 3d 181, 507 N.E.2d 396, 1986 Ohio
App. LEXIS 10065 (Ohio Ct. App., Cuyahoga County 1986).

Federal and state parameters of the husband-wife privilege discussed: Trammel v. United States, 445 U.S. 40, 100
S. Ct. 906,63 L. Ed. 2d 186, 1980 U.S. LEXIS 84 (U.S. 1980).

The privilege accorded under the provisions of R.C. 2317.02 to a husband and wife not to testify “concerning any
communication made by one to the other, or an act done by either in the presence of the other” is personal to
husband and wife and may not be invoked by a third party: Diehl v. Wilmot Castle Co., 26 Ohio St. 2d 249, 55 Ohio
Op. 2d 484, 271 N.E.2d 261 (1971), reversing 21 Ohio App. 2d 191, 50 Ohio Op. 2d 331, 256 N.E.2d 220.].

The activities of the husband and wife, in driving separate cars on a public street and in the driveway to a public
hospital, were activities open to general observation by all those persons who may be, and conceivably were, in the
area at the time of the experiment, and testimony of the husband and the wife regarding this experiment is not
within the ambit of the statutorily protected communication accorded under the provisions of R.C. 2317.02: Diehl v.
Wilmot Castle Co., 26 Ohio St. 2d 249, 55 Ohio Op. 2d 484, 271 N.E.2d 261 (1971), reversing 21 Ohio App. 2d
191, 50 Ohio Op. 2d 331, 256 N.E.2d 220.].

A statement by a husband to his wife concerning his duties and whereabouts for the next few days made in order
for her to communicate with him does not come within the true intent and meaning of R.C. 2317.02 concerning
privileged communications between husband and wife: Finnegan v. Metropolitan Life Ins. Co., 162 N.E.2d 216, 81
Ohio Law Abs. 417, 1958 Ohio App. LEXIS 894 (Ohio Ct. App., Mahoning County 1958).

It is just as reasonable to assume that a conversation between husband and wife was held in the presence of a
third person as it is to assume that it was not held in the presence of a third person, in the absence of evidence in
that respect: Finnegan v. Metropolitan Life Ins. Co., 162 N.E.2d 216, 81 Ohio Law Abs. 417, 1958 Ohio App. LEXIS
894 (Ohio Ct. App., Mahoning County 1958).

The true intent of the legislature in passing R.C. 2317.02, providing that a husband and wife shall not testify
concerning any communication made by one to the other, was for the protection of the marital relationship and was
intended to cover those conversations, or acts, between husband and wife which are confidential in nature, and was
not necessarily intended to exclude all types of conversation between married persons: Finnegan v. Metropolitan
Life Ins. Co., 162 N.E.2d 216, 81 Ohio Law Abs. 417, 1958 Ohio App. LEXIS 894 (Ohio Ct. App., Mahoning County

1958).

In a proceeding for determination of heirship, where petitioner, claiming to be the natural child of the decedent, was
born while his mother was married to a person other than the decedent who later married the mother, evidence of
admission by decedent, not in presence of third person, that petitioner is his child is admissible: Snyder v.
McClelland, 83 Ohio App. 377, 38 Ohio Op. 434, 81 N.E.2d 383, 51 Ohio Law Abs. 600, 1948 Ohio App. LEXIS 786
(Ohio Ct. App., Franklin County 1948).

Where the record is silent as to the presence of a third person, there is a presumption of admissibility of testimony
as to statements between husband and wife during coverture: F. A. Requarth Co. v. Holland, 78 Ohio App. 493, 34
Ohio Op. 231, 66 N.E.2d 329, 47 Ohio Law Abs. 117, 1946 Ohio App. LEXIS 595 (Ohio Ct. App., Montgomery

County 1946).

A decedent’'s widower called as a witness in proceedings involving the administration of decedent’s estate, is
incompetent under this section to testify to statements and conversations he had had with his wife during the period
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of coverture relative to the subject matter in question: In re Ruhl's Estate, 43 N.E.2d 760, 36 Ohio Law Abs. 250,
1941 Ohio App. LEXIS 1049 (Ohio Ct. App., Franklin County 1941).

This section, prohibiting one spouse from testifying to communications or acts of other not made or done in the
presence of a third person, does not exclude wife’s testimony, in action on an accident and life policy, concerning
what she observed immediately after husband’s accident though no one else was present: Marsh v. Preferred Acci.
Ins. Co., 89 F.2d 932, 1937 U.S. App. LEXIS 3633 (6th Cir. Ohio), cert. denied, 302 U.S. 716, 58 S. Ct. 36, 82 L.
Ed. 553, 1937 U.S. LEXIS 840 (U.S. 1937), cert. denied, 302 U.S. 715, 58 S. Ct. 36, 82 L. Ed. 552, 1937 U.S.
LEXIS 839 (U.S. 1937).

In an action by a former husband against his divorced wife to have her declared a trustee for him as to property
purchased with his money, he cannot testify as to communication between himself and his wife before the divorce,
unless in the known presence or hearing of a third person who is a competent witness: Dischner v. Dischner, 16
Ohio App. 86, 21 Ohio L. 260 (1921), motion to certify record overruled, Dischner v. Dischner, 20 Ohio L. 84
(1922).].

In an action on a promissory note, where one of the makers is denying that he executed the note or that there was
consideration therefor, it is not error to permit the widow of the other maker to testify as to certain matters which
arose between herself and her husband when no other person competent to be witness was present: 31 Ohio Cir.
Dec. 157, 20 Ohio C.C. 113.

—Waiver

Failure to object at trial to questions posed by the state to appellant's husband constituted a waiver of R.C.
2317.02(D): State v. Simpson, 1994 Ohio App. LEXIS 4472 (Ohio Ct. App., Lake County Sept. 30, 1994),
dismissed, 71 Ohio St. 3d 1477, 645 N.E.2d 1257, 1995 Ohio LEXIS 563 (Ohio 1995).

Under the husband-wife privilege, the party seeking to introduce a privileged statement must secure a waiver from
both spouses or, in the case of a holder's death, from the successor in interest (usually the executor or
administrator) of the deceased: Merrill v. William E. Ward Ins., 87 Ohio App. 3d 583, 622 N.E.2d 743, 1993 Ohio
App. LEXIS 2410 (Ohio Ct. App., Franklin County 1993).

Medical laboratory technicians

A medical laboratory technician is not one of the persons encompassed by R.C. 2317.02: In re Washburn, 70 Ohio
App. 3d 178, 590 N.E.2d 855, 1990 Ohio App. LEXIS 4761 (Ohio Ct. App., Wyandot County 1990).

Medical records generally

Supreme Court of Ohio held that the Health Insurance Portability and Accountability Act of 1996 (HIPAA) did not
preclude a claim under the decision in Biddle when the limited disclosure of medical information was part of a court
filing for the purpose of obtaining a past-due payment on an account for medical services. Menorah Park Ctr. for
Senior Living v. Rolston, 2020-Ohio-6658, 164 Ohio St. 3d 400, 173 N.E.3d 432, 2020 Ohio LEXIS 2719 (Ohio

2020).

Trial court was directed to redact medical and financial information from the personnel files of a nursing home which
were ordered to be produced in a negligence action because the trial court’s blanket release of all the medical and
financial records contained in the personnel files of its employees was unreasonable under Civ.R. 26. Indeed,
medical records were generally privileged documents that were not subject to discovery, under R.C. 2317.02(B),
absent an exception or a showing that they are necessary to protect or further a countervailing interest that
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outweighed the privilege. Dubson v. Montefiore Home, 2012-Ohio-2384, 2012 Ohio App. LEXIS 2102 (Ohio Ct.
App., Cuyahoga County 2012).

Defendant’'s medical records, other than the blood test results, were cumulative and irrelevant, and as a general
rule, would have been privileged and inadmissible in an aggravated vehicular homicide case, had defendant not
opened the door to admissibility by raising the issue. Additionally, any error in allowing defendant’'s medical records
at trial would have been harmless under Crim.R. 52(A) in light of the overwhelming evidence against defendant.
State v. Andera, 2010-Ohio-3304, 2010 Ohio App. LEXIS 2795 (Ohio Ct. App., Cuyahoga County 2010).

Parents’ request for discovery under Civ.R. 26(B)(1) of nonparty medical records regarding minors other than their
daughter who obtained abortions from an abortion provider was properly denied, as the information sought was
confidential and privileged from disclosure under R.C. 2151.421(H)(1) and 2317.02; Biddle did not authorize the
parents to discover those records, as it applied as a defense to the tort of unauthorized dislosures of confidential
medical information. Roe v. Planned Parenthood Southwest Ohio Region, 2009-Ohio-2973, 122 Ohio St. 3d 399,
912 N.E.2d 61, 2009 Ohio LEXIS 1832 (Ohio 2009).

City that firefighter had sued for age discrimination filed a motion to compel discovery of his medical records for the
past 10 years. The request was properly denied, because unlimited access to his medical records for the limited
purpose of determining the amount of his damages was inappropriate. Campolieti v. City of Cleveland, 2009-Ohio-
5224, 184 Ohio App. 3d 419, 921 N.E.2d 286, 2009 Ohio App. LEXIS 4417 (Ohio Ct. App., Cuyahoga County

2009).

R.C. 2317.02(B)(1) did not bar use of a mirror imaging process to copy medical information stored on a computer
where appropriate safeguards were employed: Cornwall v. N. Ohio Surgical Ctr., Ltd., 2009-Ohio-6975, 185 Ohio
App. 3d 337, 923 N.E.2d 1233, 2009 Ohio App. LEXIS 5814 (Ohio Ct. App., Erie County 2009).

In Ohio, an independent tort exists for the unauthorized, unprivileged disclosure to a third party of nonpublic medical
information that a physician or hospital has learned within a physician-patient relationship. Employee’s physician
was not liable where he was authorized to submit a FMLA form to the employer and subsequently responded to a
request for clarification by the employer: Garland v. Seven Seventeen Credit Union, Inc., 2009-Ohio-5214, 184 Ohio
App. 3d 339, 920 N.E.2d 1034, 2009 Ohio App. LEXIS 4453 (Ohio Ct. App., Trumbull County 2009).

Balancing test in Biddle v. Warren Gen. Hosp., 1999-Ohio-115, 86 Ohio St. 3d 395, 715 N.E.2d 518, 1999 Ohio
LEXIS 2925 (Ohio 1999).

Plaintiff filing a personal injury claim does not open herself to exposure, without limitation, of all her medical records.
Rather, R.C. 2317.02(B)(3)(a) limits discovery in such a case to medical records that are causally or historically
related to the physical or mental injuries that are relevant to the issues in the case. The trial court had authority,
without a request from the plaintiff, to order an in camera inspection of the requested medical records and
determine which records were discoverable: Wooten v. Westfield Ins. Co., 2009-Ohio-494, 181 Ohio App. 3d 59,
907 N.E.2d 1219, 2009 Ohio App. LEXIS 418 (Ohio Ct. App., Cuyahoga County 2009).

Attorney may be liable to an opposing party for the unauthorized disclosure of that party’s medical information that
was obtained through litigation: Hageman v. Southwest Gen. Health Ctr., 2008-Ohio-3343, 119 Ohio St. 3d 185,
893 N.E.2d 153, 2008 Ohio LEXIS 1773 (Ohio 2008).

Medical practice’s motion under Civ.R. 37 to compel production of medical records by a doctor who had worked in
the practice was proper, as allegations in the parties’ claims against one another involved the doctor’'s possible
abuse of prescription drugs and raised issues related thereto; the records were relevant and within the scope of
discovery under Civ.R. 26 and R.C. 2317.02(B). Banks v. Ohio Physical Med. & Rehab., Inc., 2008-Ohio-2165,
2008 Ohio App. LEXIS 1883 (Ohio Ct. App., Fairfield County 2008).

Trial court erred in not conducting an in camera inspection of the records to determine whether they were medical
or psychiatric documents subject to R.C. 2317.02(B) or counseling records subject to R.C. 2317.02(G): Folmar v.
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Griffin, 2006-Ohio-1849, 166 Ohio App. 3d 154, 849 N.E.2d 324, 2006 Ohio App. LEXIS 1697 (Ohio Ct. App.,
Delaware County 2006).

The employee’s medical and psychological records were discoverable, even though she did make claims for
physical or mental injuries, where the employer’s defense was that the employee acted irrationally: Porter v. Litig.
Mgmt., 2001-Ohio-4298, 146 Ohio App. 3d 558, 767 N.E.2d 735, 2001 Ohio App. LEXIS 4215 (Ohio Ct. App.,
Cuyahoga County 2001).

Medical records, pretrial procedure

Trial court’s blanket order to provide discovery of all of the disputed records, without an in camera review, was
erroneous because the disputed documents had to be analyzed in the first instance by the trial court for each of the
privilege claims, as well as for relevancy. Additionally, even if the trial court again were to conclude, following an in
camera review, that the documents had to be produced, information concerning other patients as well as social
security numbers and other sensitive information had to still be redacted from the records. Howell v. Park East Care
& Rehab., 2018-0Ohio-2054, 2018 Ohio App. LEXIS 2225 (Ohio Ct. App., Cuyahoga County 2018).

Medical records release authorizations

Trial court did not abuse its discretion by ordering an administrator to execute authorizations, in a wrongful death
action, for disclosure of the decedent's medical records for a period of ten years prior to his death, without
conducting an in camera review because this statute allowed for a waiver upon filing suit, and the records were
“within the ambit” of the waiver; the issues of causation and damages were in dispute and the past medical records
were relevant to the contested issues. Marcum v. Miami Valley Hosp., 2015-Ohio-1582, 32 N.E.3d 974, 2015 Ohio
App. LEXIS 1526 (Ohio Ct. App., Montgomery County 2015).

When motorists sued a driver for personal injuries from a vehicle accident, alleging the driver was under the
influence of alcohol, it was an abuse of discretion for a trial court to grant the motorists’ motion to compel the driver
to produce an executed authorization giving the motorists access to the driver's medical records because (1) the
motorists’ request for a “hospital emergency room record” was overbroad and would reveal communications
privileged under R.C. 2317.02(B), and (2) the driver's blood test results, which the motorists sought, could be
privileged, under R.C. 2317.02, as the case was civil and the evidence sought was apparently obtained for medical
treatment or diagnosis. Sullivan v. Smith, 2009-Ohio-289, 2009 Ohio App. LEXIS 262 (Ohio Ct. App., Lake County

2009).

Patient’'s consent to the release of medical information is valid, and waives the physician-patient privilege, if the
release is voluntary, express, and reasonably specific in identifying to whom the information is to be delivered: Med.
Mut. of Ohio v. Schlotterer, 2009-Ohio-2496, 122 Ohio St. 3d 181, 909 N.E.2d 1237, 2009 Ohio LEXIS 1591 (Ohio

2009).

R.C. 2317.02(B)(2)’s provisions regarding records that are causally or historically related to the injuries relevant to
the civil action extends to discovery, not just to testimony; thus, the trial court erred as a matter of law in ordering
the plaintiff to execute general medical records release authorizations: Ward v. Johnson's Indus. Caterers, 1998
Ohio App. LEXIS 2841 (Ohio Ct. App., Franklin County June 25, 1998).

Civ.R. 16(6) establishes only two exceptions, for medical reports and hospital records, to the privilege embodied in
R.C. 2317.02(B). The rule may not be expanded to create additional exceptions for office records and the taking of
a deposition: Brown v. Yothers, 56 Ohio App. 3d 29, 564 N.E.2d 714, 1988 Ohio App. LEXIS 4588 (Ohio Ct. App.,
Stark County 1988).

Medical records, pretrial procedure
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Insurer's motion to compel with respect to the interrogatory seeking information on the car accident victim’s lifetime
of medical treatment was denied because it was overbroad. The insurer had to be reasonable in his requests for
discovery of the victim’s medical history. Hudson v. United Servs. Auto. Ass'n Ins. Co., 2008-Ohio-7084, 150 Ohio
Misc. 2d 23, 902 N.E.2d 101, 2008 Ohio Misc. LEXIS 303 (Ohio C.P. 2008).

Medical technologists

The relation of medical technologist and patient not being named in R.C. 2317.02(B) (concerning privileged
communications), a medical technologist is not prohibited by the statute from testifying as to the blood-alcohol
content of a blood sample taken from an injured driver who was brought to a hospital emergency room following an
automobile collision: State v. McKinnon, 38 Ohio App. 3d 28, 525 N.E.2d 821, 1987 Ohio App. LEXIS 10616 (Ohio
Ct. App., Summit County 1987).

Mental health records generally

During defendant’s trial for attempted burglary and other crimes arising out of his attempt, while an inmate, to break
into a prison pharmacy, his motion to compel disclosure of exculpatory evidence was properly denied because the
information he sought about medications provided to the State’s eyewitness, another inmate, and the inmate’s
mental health records was privileged under R.C. 2317.02(B)(1), (4); there was no evidence that the eyewitness
waived the physician-patient or pharmacist-patient privileges, and he testified on cross-examination that he had a
mental health disorder and received a medication to treat the same. State v. Bell, 2006-Ohio-6560, 2006 Ohio App.
LEXIS 6485 (Ohio Ct. App., Fairfield County 2006).

Plaintiff's psychiatric or psychological records remained privileged because they were not communications that
related causally or historically to physical or mental injuries relevant to issues in the defamation suit. Plaintiff did not
make a claim for emotional distress or mental anguish: McCoy v. Maxwell, 139 Ohio App. 3d 356, 743 N.E.2d 974,
2000 Ohio App. LEXIS 4567 (Ohio Ct. App., Portage County 2000).

In a premises liability case, the trial court erred by granting defendants’ motion to compel disclosure of plaintiff's
mental health records from the 1970’s to the present; given the sensitive nature of the information at issue, the trial
court should have conducted an in camera inspection in order to determine which, if any, of the subject records
were causally or historically related to plaintiff's claims. Deering v. Beatty, 2021-Ohio-3461, 2021 Ohio App. LEXIS
3372 (Ohio Ct. App., Cuyahoga County 2021).

Motion in limine

Denial of a motion in limine to prevent psychological witnesses from testifying at a hearing was not a final
appealable order: Henderson v. Henderson, 2002-Ohio-6496, 150 Ohio App. 3d 339, 780 N.E.2d 1072, 2002 Ohio
App. LEXIS 6280 (Ohio Ct. App., Franklin County 2002).

Nurses

Court admitted testimony from the nurse of appellant’s physician in child neglect action. The exception of R.C.
2151.42.1 does not apply to the challenged testimony because the nurse’s statements went beyond whether
appellant kept her appointments to appellant’s diagnosis, treatment and medication: In re Riddle, 1996 Ohio App.
LEXIS 2054 (Ohio Ct. App., Guernsey County Apr. 11, 1996), aff'd, 1997-Ohio-391, 79 Ohio St. 3d 259, 680 N.E.2d
1227, 1997 Ohio LEXIS 1806 (Ohio 1997).

A physician may be held liable for the acts of a nurse-employee in violating a patient’s right to confidentiality.
Unauthorized disclosure of a patient’'s pregnancy to her family, resulting in strong expresssions of the family’s
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disapproval, constitutes intentional infliction of emotional distress: Hobbs v. Lopez, 96 Ohio App. 3d 670, 645
N.E.2d 1261, 1994 Ohio App. LEXIS 2959 (Ohio Ct. App., Scioto County 1994).

This section, being in derogation of the common law, must be strictly construed, and consequently such section
affords protection only to those relationships which are specifically hamed therein. The relationship of nurse and
patient not being named in the statute, no privilege is extended to communications between a patient and his nurse:
Weis v. Weis, 147 Ohio St. 416, 34 Ohio Op. 350, 72 N.E.2d 245, 1947 Ohio LEXIS 418 (Ohio 1947).

Communications between patient and nurse are not privileged: Weis v. Weis, 147 Ohio St. 416, 34 Ohio Op. 350,
72 N.E.2d 245, 1947 Ohio LEXIS 418 (Ohio 1947).

While the Ohio statute does not grant any privilege as to communications between a patient and a nurse,
nevertheless if it appears that the latter is a private nurse employed by the physician, she is his agent and cannot
disclose information she learns while acting in capacity of assistant: Humble v. John Hancock Life Ins. Co., 28 Ohio
N.P. (n.s.) 481, 1931 Ohio Misc. LEXIS 1585 (Ohio C.P. June 8, 1931), aff'd, John Hancock Mut. Life Ins. Co. v.
Humble, 31 N.E.2d 887, 1932 Ohio App. LEXIS 504 (Ohio Ct. App., Montgomery County 1932).

Parole officers

Only those relationships specifically named in R.C. 2317.02 give rise to privileged communications and acts. A
parolee and his parole officer do not occupy a confidential relationship: State v. Halleck, 24 Ohio App. 2d 74, 53
Ohio Op. 2d 195, 263 N.E.2d 917, 1970 Ohio App. LEXIS 280 (Ohio Ct. App., Pickaway County 1970).

Parties with common interest

Where there is a degree of common interest between joint defendants in any information, communication, or legal
advice concerning a court action, such information, communication, or advice is not privileged from being divulged
by one party to the other in a subsequent action between them: Netzley v. Nationwide Mut. Ins. Co., 34 Ohio App.
2d 65, 63 Ohio Op. 2d 127, 296 N.E.2d 550, 1971 Ohio App. LEXIS 386 (Ohio Ct. App., Montgomery County 1971).

—Appeal of discovery order

Medical professionals generally have standing to appeal a discovery order that requires them to violate the
mandate of the physician-patient privilege. HIPAA does not preempt R.C. 2317.02(B)(1). Disclosing the information
required under the discovery order, even redacted, would compromise the privacy of the nonparty patient: Grove v.
Northeast Ohio Nephrology Assocs., 2005-Ohio-6914, 164 Ohio App. 3d 829, 844 N.E.2d 400, 2005 Ohio App.
LEXIS 6225 (Ohio Ct. App., Summit County 2005).

Permanent custody

Use of the proper standard of review and the admission of evidence in accordance to law did not result in
constitutional error and the mother did not object to the testimony during the course of the proceedings, the
testimony presented by the drug and alcohol counselors was mainly objective in nature, relating to the urinalysis
test results, the medications prescribed to the mother, and her attendance in various programs. The mother failed to
make any specific arguments as to how the information testified to denied her of due process of law and the
information between the parents and the service providers was not privileged. In re N.K., 2015-Ohio-1790, 2015
Ohio App. LEXIS 1732 (Ohio Ct. App., Sandusky County 2015).

Physician-patient privilege
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Mental patient's medical file was privileged from discovery under R.C. 2317.02(B), since the treatment plan and
other items in the file were communications from the patient's physicians to the patient concerning the physician-
patient relationship, and none of the statutory exceptions applied. Evans v. Summit Behavorial Healthcare, 2016-
Ohio-5857, 70 N.E.3d 1217, 2016 Ohio App. LEXIS 3701 (Ohio Ct. App., Franklin County 2016).

Trial court order compelling disclosure of information involving physician-patient confidentiality constitutes a final
appealable order. Trial court erred by ordering release of privileged medical records without first conducting an in
camera inspection to determine their relevance to the party’s claimed injuries: Mason v. Booker, 2009-Ohio-6198,
185 Ohio App. 3d 19, 922 N.E.2d 1036, 2009 Ohio App. LEXIS 5197 (Ohio Ct. App., Franklin County 2009).

With respect to the physician-patient privilege, R.C. 2317.02 grants a patient the right to prevent the physician from
testifying concerning his or her communications with the patient, but does not give the patient the right to refuse to
testify. However, that does not prevent a trial court from issuing a protective order where appropriate: Ward v.
Summa Health Sys., 2009-Ohio-4859, 184 Ohio App. 3d 254, 920 N.E.2d 421, 2009 Ohio App. LEXIS 4127 (Ohio
Ct. App., Summit County 2009), aff'd, 2010-Ohio-6275, 128 Ohio St. 3d 212, 943 N.E.2d 514, 2010 Ohio LEXIS
3304 (Ohio 2010).

Trial court erred in ordering disclosure under Civ.R. 26 by a clinic of 10 years’ of minors’ abortion records in an
identity-concealing format, as they were covered by the patient-physician privilege under R.C. 2317.02(B) and any
possible probative value of the records was far outweighed by the potential invasion of privacy rights of the patients.
The parents of a minor abortion patient’s claims did not require disclosure thereof, as the clinic had acted in good
faith in attempting to comply with the parental notification requirement of former R.C. 2919.12 and the enforcement
of R.C. 2919.121 was enjoined at the time of the procedure, punitive damages were obtainable upon a showing of a
single violation of either R.C. 2919.12 or 2317.56, such that additional patient records were not necessary, and any
duty to report suspected child abuse under R.C. 2151.421 was confidential and was not admissible as evidence.
Roe v. Planned Parenthood Southwest Ohio Region, 2007-Ohio-4318, 173 Ohio App. 3d 414, 878 N.E.2d 1061,
2007 Ohio App. LEXIS 3868 (Ohio Ct. App., Hamilton County 2007), aff'd on other grounds, 2009-Ohio-2973, 122
Ohio St. 3d 399, 912 N.E.2d 61, 2009 Ohio LEXIS 1832 (Ohio 2009).

Trial court did not err in denying defendant access to the medical records of one of the victims of his vehicular
criminal offense, as the Health Insurance Portability and Accountability Act did not preempt the physican-patient
privilege under R.C. 2317.02(B) and there was no indication that the victim had waived that privilege. State v.
Flanigan, 2007-Ohio-3158, 2007 Ohio App. LEXIS 2909 (Ohio Ct. App., Montgomery County 2007).

When a client sued a lawyer for legal malpractice arising from the lawyer’s representation of the client in the client’s
claim for negligent infliction of emotional distress under the Federal Employers’ Liability Act, 45 U.S.C.S. § 51 et
seq., the client was not entitled to a protective order barring the client's physician from testifying as an expert
witness for the lawyer because (1) the physician’s testimony was not privileged, even though it was derived from
the physician’'s treatment of the client, because, when the client filed a civil action involving the physician’s
treatment of the client, the client waived the client’s physician-patient privilege, under R.C. 2317.02(B)(1)(a)(iii), and
(2) the physician’s testimony was relevant, under R.C. 2317.02(B)(3)(a) because it related causally or historically to
physical injuries that were relevant to the client’s claim. Smalley v. Friedman, Damiano & Smith Co., L.P.A., 2007-
Ohio-2646, 172 Ohio App. 3d 108, 873 N.E.2d 331, 2007 Ohio App. LEXIS 2475 (Ohio Ct. App., Cuyahoga County

2007).

Trial court’'s decision to compel production of discovery as to two of the interrogatories was reversed as the
answers sought were protected by the physician-patient privilege, pursuant to R.C. 2317.02(B)(1), and the order to
compel discovery as to one interrogatory was affirmed as to any request for the mental health information that the
owner had directly put at issue through his claim for severe emotional distress. However, an evidentiary hearing
was required to determine the appropriate look-back time frame of the discovery request. Miller v. Bassett, 2006-
Ohio-3590, 2006 Ohio App. LEXIS 3536 (Ohio Ct. App., Cuyahoga County 2006).

—Applicability
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Appellant’s claim trial court erred by admitting his medical records since the admission violated his physician patient
privilege lacked merit because the physician-patient privilege did not apply as the state sought disclosure of
appellant’s HIV test records in connection with its prosecution of appellant for felonious assault and demonstrated a
compelling need for the records, which would satisfy one of the elements of the charged offense. State v. Worship,
2022-0hio-52, 2022 Ohio App. LEXIS 30 (Ohio Ct. App., Warren County 2022).

Defendant’s contention that he was entitled to assert a physician-patient privilege lacked merit because it was not
entirely clear who he was arguing with (in the emergency room) and why the conversation took place. State v.
Greene, 2022-0Ohio-1357, 2022 Ohio App. LEXIS 1245 (Ohio Ct. App., Auglaize County 2022).

Present case dif not involve an official criminal investigation seeking the results of tests administered to the
instigator to determine his blood-alcohol/drug content; as such, the statute did not apply to the present case.
Skorvanek v. Ohio Dep't of Rehab. & Corr., 2018-0Ohio-3870, 2018 Ohio App. LEXIS 4198 (Ohio Ct. App., Franklin

County 2018).

—Blood tests

Trial court properly granted defendant's motion to suppress the lab results from a blood draw taken while he was in
the hospital, which indicated the presence of alcohol in his blood and resulted in charges against him for OVI
violations, as no warrant was obtained prior to taking the blood draw and no basis for that warrantless search
existed. State v. Saunders, 2017-Ohio-7348, 2017 Ohio App. LEXIS 3640 (Ohio Ct. App., Morrow County 2017).

—Exceptions

Patient’s filing of a divorce action, with claims for child custody and spousal support triggered a statutory exception
to the physician-patient privilege because the patient's mental and physical conditions were mandatory
considerations for the trial court’s determination of both child custody and spousal support. Furthermore, the trial
court appropriately examined in camera the submitted mental-health records to determine their relevance before
ordering their release, subject to a protective order. Friedenberg v. Friedenberg, 2020-Ohio-3345, 161 Ohio St. 3d
98, 161 N.E.3d 546, 2020 Ohio LEXIS 1401 (Ohio 2020).

All of the couple’s discovery requests except one related causally or historically to the physical and/or mental
injuries alleged in the sister’'s complaint; there was no need for the court to fix “time parameters” on the discovery
requests because such parameters were included in the requests themselves. Heimberger v. Heimberger, 2020-
Ohio-3853, 2020 Ohio App. LEXIS 2764 (Ohio Ct. App., Lake County 2020).

—Generally

Language of R.C. 2317.02 is clear and unambiguous that it applies in any criminal action against a physician. State
v. Adams, 2009-Ohio-6491, 2009 Ohio App. LEXIS 5449 (Ohio Ct. App., Scioto County 2009).

Trial court may not simply ignore the requirements of R.C. 2317.02(B). Mason v. Booker, 2009-Ohio-6198, 185
Ohio App. 3d 19, 922 N.E.2d 1036, 2009 Ohio App. LEXIS 5197 (Ohio Ct. App., Franklin County 2009).

As the physician-patient privilege has no common law roots to protect the patient’s testimony, and as R.C.
2317.02(B)(1) does not extend the privilege to prevent the patient’s testimony from being compelled, the physician-
patient privilege is not as broad as the attorney-client privilege. Ward v. Summa Health Sys., 2009-Ohio-4859, 184
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Ohio App. 3d 254, 920 N.E.2d 421, 2009 Ohio App. LEXIS 4127 (Ohio Ct. App., Summit County 2009), aff'd, 2010-
Ohio-6275, 128 Ohio St. 3d 212, 943 N.E.2d 514, 2010 Ohio LEXIS 3304 (Ohio 2010).

R.C. 2317.02(B) protects only communications, not the underlying facts. The nhames of drugs to which a party had
been addicted and the names of the party’s health care providers were not “communications”: Ingram v. Adena
Health Sys., 2002-Ohio-4878, 149 Ohio App. 3d 447, 777 N.E.2d 901, 2002 Ohio App. LEXIS 4932 (Ohio Ct. App.,
Ross County 2002).

R.C. 2317.02 does not prevent a physician from testifying under oath that he was consulted in a professional
capacity by a person on a certain date. Since the statute only prohibits a physician or dentist from testifying,
interrogatories directed to the patient about what prescribed medications she was taking at the time of the accident
did not fall under R.C. 2317.02(B): Binkley v. Allen, 2001 Ohio App. LEXIS 421 (Ohio Ct. App., Stark County Feb. 5,

2001).

In Ohio, an independent tort exists for the unauthorized, unprivileged disclosure to a third party of nonpublic medical
information that a physician or hospital has learned within a physician-patient relationship: Biddle v. Warren Gen.
Hosp., 1999-Ohio-115, 86 Ohio St. 3d 395, 715 N.E.2d 518, 1999 Ohio LEXIS 2925 (Ohio 1999).

The term “communication” as defined by R.C. 2317.02(B)(4)(a) is sufficiently broad to encompass a patient's
communication with a nurse performing duties to assist a physician in the diagnosis and treatment of a patient;
thus, the defendant’s hospital records containing the nurse’s notes and observations were privileged, and the
admission of those records and the nurse’s testimony regarding the defendant’s statement contained in them was
error: State v. Napier, 1998 Ohio App. LEXIS 3939 (Ohio Ct. App., Hamilton County Aug. 28, 1998).

Where a treating physician contacts defense counsel and opines that a malpractice defendant was not negligent,
the contact is a mere private conversation. R.C. 2317.02 does not limit or prevent such conversations. The privilege
does not extend to testimony by a treating physician concerning matters causally and historically related to an injury
which is the subject of a malpractice action: Chaffin v. Mercy Medical Ctr., 1996 Ohio App. LEXIS 5956 (Ohio Ct.
App., Clark County Dec. 27, 1996).

The physician-patient privilege did not apply to a psychiatrist who was retained by defense counsel to provide
favorable testimony at a bindover proceeding: State v. Hopfer, 112 Ohio App. 3d 521, 679 N.E.2d 321, 1996 Ohio
App. LEXIS 3063 (Ohio Ct. App., Montgomery County), dismissed, 77 Ohio St. 3d 1488, 673 N.E.2d 146, 1996
Ohio LEXIS 2838 (Ohio 1996).

In a malpractice action against a doctor, the doctor's own medical records are privileged under R.C. 2317.02:
Calihan v. Fullen, 78 Ohio App. 3d 266, 604 N.E.2d 761, 1992 Ohio App. LEXIS 108 (Ohio Ct. App., Hamilton

County 1992).

Files and records containing a doctor’s diagnosis of individuals performed within the context of a second opinion or
independent medical examination constitute “communications” within the meaning of R.C. 2317.02(B)(3) which
potentially could affect the course of a patient’s treatment and are therefore privileged. The risk of disclosing a
patient’s identity cannot be entirely eliminated by the masking of a patient’s name or identifying personal data such
as telephone or social security numbers: Wozniak v. Kombrink, 1991 Ohio App. LEXIS 606 (Ohio Ct. App.,
Hamilton County Feb. 13, 1991).

Trial court did not err by refusing to allow appellant to raise the issue of appellee’s invocation of the physician-
patient privilege and thus allow the jury to draw a negative inference from the invocation of the privilege: Jewell v.
Holzer Hosp. Foundation, Inc., 899 F.2d 1507, 1990 U.S. App. LEXIS 4875 (6th Cir. Ohio 1990).

Medical records of an allegedly intoxicated driver are protected by the physician-patient privilege: Akron v.
Springston, 67 Ohio App. 3d 645, 588 N.E.2d 160, 1990 Ohio App. LEXIS 1888 (Ohio Ct. App., Summit County

1990).
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R.C. 2317.02(B) does not prevent a non-party treating physician from testifying as to non-privileged matters:
Berlinger v. Mt. Sinai Medical Center, 68 Ohio App. 3d 830, 589 N.E.2d 1378, 1990 Ohio App. LEXIS 4411 (Ohio
Ct. App., Cuyahoga County 1990), dismissed, 58 Ohio St. 3d 707, 569 N.E.2d 505, 1991 Ohio LEXIS 638 (Ohio
1991).

Where the physician-patient privilege contained in R.C. 2317.02(B) has not been waived, a non-party treating
physician may testify as an expert witness “provided that in answering the questions he disregards what he learned
and observed while attending the patient and his own opinion formed therefrom.” (Strizak v. Indus. Comm. [1953],
159 OS 475 [50 OO 394], paragraph two of the syllabus, applied and followed.: Moore v. Grandview Hospital, 25
Ohio St. 3d 194, 25 Ohio B. 259, 495 N.E.2d 934 (1986).

Even though a plaintiff does not waive the physician-patient privilege afforded by R.C. 2317.02, his attending
physician may be called as a witness by the defendant; and as such witness, the physician may testify to all
competent matters other than communications made to him in his professional capacity by his patient, or his advice
to his patient given in that capacity: Vincenzo v. Newhart, 7 Ohio App. 2d 97, 36 Ohio Op. 2d 213, 219 N.E.2d 212
(1966), affirmed 11 Ohio St. 2d 63, 40 Ohio Op. 2d 67, 227 N.E.2d 627.].

A doctor should not disclose information to a third party without the patient’s consent: Hammonds v. Aetna Casualty
& Surety Co., 237 F. Supp. 96, 3 Ohio Misc. 83, 31 Ohio Op. 2d 174, 1965 U.S. Dist. LEXIS 6449 (N.D. Ohio 1965).

Privileged communications between patient and physician may be by exhibition of the body to the physician for
examination or treatment as well as by oral or written communications between physician and patient; and a
physician may not testify in respect to either unless there is a waiver in reference thereto: In re Roberto, 106 Ohio
App. 303, 7 Ohio Op. 2d 63, 151 N.E.2d 37, 79 Ohio Law Abs. 1, 1958 Ohio App. LEXIS 804 (Ohio Ct. App.,
Cuyahoga County 1958).

The relationship of physician and patient was not created by an examination of decedent by physicians engaged by
decedent’'s employer where such examination did not include treatment nor advice and clearly was not for the
purpose of alleviating decedent’s pain nor curing his malady: Suetta v. Carneqie-lllinois Steel Corp., 144 N.E.2d
292, 75 Ohio Law Abs. 487, 1955 Ohio App. LEXIS 738 (Ohio Ct. App., Mahoning County 1955).

The statute which precludes a physician from testifying “concerning a communication made to him by his patient in
that relation” should be strictly construed, in a will contest action, to apply only to the communication made to a
physician in his professional capacity at the time: Meier v. Peirano, 76 Ohio App. 9, 31 Ohio Op. 342, 62 N.E.2d
920, 1945 Ohio App. LEXIS 650 (Ohio Ct. App., Hamilton County 1945).

Submission to a physical examination by a physician constitutes a communication from the patient to the physician
within the meaning and inhibition of this section: McKee v. New ldea, Inc., 44 N.E.2d 697, 36 Ohio Law Abs. 563,
1942 Ohio App. LEXIS 947 (Ohio Ct. App., Mercer County 1942).

A medical examination by a physician for the purpose of determining the eligibility of a person for admission to a
state asylum for the blind, and not for the purpose of medical treatment, does not establish a physician-patient
relationship within the meaning of this section: Bowers v. Indus. Comm., 30 Ohio Law Abs. 353, 1939 Ohio Misc.
LEXIS 908 (Ohio Ct. App., Franklin County Sept. 20, 1939).

—Alteration of prescription

In a criminal case involving the alteration of a prescription by the patient, the history and contents of the prescription
are not privileged by the physician-patient privilege since the communication was not intended as a confidential
communication and was not a communication between patient and physician: State v. Treadway, 69 Ohio Op. 2d
507, 328 N.E.2d 825, 1974 Ohio App. LEXIS 2793 (Ohio Ct. App., Butler County 1974).
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—Appeal of discovery order

As the grant of employers’ motion to compel discovery involved an employee’s allegedly privileged medical records,
review on appeal was pursuant to the de novo standard because it presented a question of law. Csonka-Cherney v.
Arcelormittal Cleveland, Inc., 2014-Ohio-836, 9 N.E.3d 515, 2014 Ohio App. LEXIS 808 (Ohio Ct. App., Cuyahoga

County 2014).

Trial court properly overruled a guardian’s motion to quash a daughter’'s subpoena for medical information related to
the daughter’'s mother, who was the guardian’s ward, because, inter alia, the trial court’s judgment appointing the
guardian specifically authorized the daughter to make urgent health care decisions for the ward, if the guardian
were unavailable, making it necessary for the daughter to be as well informed about the ward’s health care as the
guardian. In re Guardianship of Marcia S. Clark, 2009-Ohio-6577, 2009 Ohio App. LEXIS 5509 (Ohio Ct. App.,
Franklin County 2009).

Trial court properly overruled a guardian’s motion to quash a daughter’s subpoena for information related to the
daughter’'s mother, who was the guardian’s ward, because, inter alia, while some of the documents sought by the
subpoena were arguably privileged, under the physician-patient privilege in R.C. 2317.02(B), other documents
might or might not be. In re Guardianship of Marcia S. Clark, 2009-Ohio-6577, 2009 Ohio App. LEXIS 5509 (Ohio
Ct. App., Franklin County 2009).

Trial court’'s decision to compel production of discovery as to two of the interrogatories was reversed as the
answers sought were protected by the physician-patient privilege, pursuant to R.C. 2317.02(B)(1), and the order to
compel discovery as to one interrogatory was affirmed as to any request for the mental health information that the
owner had directly put at issue through his claim for severe emotional distress. However, an evidentiary hearing
was required to determine the appropriate look-back time frame of the discovery request. Miller v. Bassett, 2006-
Ohio-3590, 2006 Ohio App. LEXIS 3536 (Ohio Ct. App., Cuyahoga County 2006).

An order allowing a party to depose an opposing party’s physician, where the opposing party has attempted to
invoke the physician-patient privilege, is a final, appealable order under R.C. 2305.02: Brown v. Yothers, 56 Ohio
App. 3d 29, 564 N.E.2d 714, 1988 Ohio App. LEXIS 4588 (Ohio Ct. App., Stark County 1988).

—Applicability

Mother’s psychological evaluations, present and past, were forensic in nature because they were for the specific
purpose of determining her psychological fithess as a parent, not for the purpose of treatment in a therapeutic
relationship, and the past evaluations were relevant to the evaluator in making a comprehensive recommendation
to the trial court. In re F.1., 2014-Ohio-2350, 2014 Ohio App. LEXIS 2297 (Ohio Ct. App., Fairfield County 2014).

Trial court did not abuse its discretion by finding a wife’s health information was relevant to the spousal-support
issues in the parties’ divorce action because the wife claimed a disability limited her earning ability, and, as such,
the wife’s health information was not protected by the physician-patient privilege and was discoverable. Higbee v.
Higbee, 2014-Ohio-954, 2014 Ohio App. LEXIS 890 (Ohio Ct. App., Clark County 2014).

Trial court erred in granting a protective order to preclude a patient, who contracted Hepatitis B following surgery,
from using a deposition to question his surgeon as to the surgeon’s personal health information as such information
was relevant to whether the surgeon was the source of the Hepatitis B. R.C. 2317.02(B) does not protect a person
from having to disclose his or her own medical information when that information is relevant to the subject matter
involved in a pending civil action. Ward v. Summa Health Sys., 2010-Ohio-6275, 128 Ohio St. 3d 212, 943 N.E.2d
514, 2010 Ohio LEXIS 3304 (Ohio 2010).

—Blood donors
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A blood donor is not a “patient” for purposes of the physician-patient privilege of R.C. 2317.02(B)(1), nor is
information he supplies with his blood donation a “communication” as defined in R.C. 2317.02(B)(3): Doe v.
University of Cincinnati, 42 Ohio App. 3d 227, 538 N.E.2d 419, 1988 Ohio App. LEXIS 5317 (Ohio Ct. App.,
Franklin County 1988).

—Blood tests

In a prosecution for aggravated vehicular assault, under R.C. 2903.08(A)(1)(a), when defendant’s motion in limine
sought to exclude the results of his blood alcohol tests, based on the physician-patient privilege, his motion could
not be granted because R.C. 2317.02(B)(1)(c) provided that the testimonial privilege applicable to communications
between a patient and a physician did not apply in an criminal action concerning any test or the results of any test
that determined the presence or concentration of alcohol in the patient’'s blood at any time relevant to the criminal
offense in question. State v. Baker, 2006-Ohio-7085, 170 Ohio App. 3d 331, 867 N.E.2d 426, 2006 Ohio App.
LEXIS 7013 (Ohio Ct. App., Greene County 2006).

State's argument that because R.C. 2317.02(B) was amended, to make blood tests available in criminal
prosecutions despite the patient-physician privilege, well after the addition of the requirements now found in R.C.
4511.19(D)(1), the Ohio legislature intended for the records of tests taken by medical personnel to be admissible,
and that blood-alcohol tests should be admitted just as any other medical test might be, subject to proper
foundation with cross-examination of any expert witness, unde r Evid.R. 702(C) and 803(6) was rejected; R.C.
2317.02(B) does not set forth the standard by which the test results will be deemed reliable to establish proof
beyond a reasonable doubt, and nothing in & 2317.02(B)(2) exempts a hospital from complying with the testing
standards contained in R.C. 4511.19(D)(1). State v. Mayl, 2005-Ohio-4629, 106 Ohio St. 3d 207, 833 N.E.2d
1216, 2005 Ohio LEXIS 2063 (Ohio 2005).

Trial court did not err in denying defendant’'s motion to suppress medical records of his blood-alcohol content
following a one-car accident; the statute permitting the city to obtain the records did not violate defendant's
constitutional right to privacy since it provided only a limited waiver of the physician-patient privilege for situations
relating to criminal offenses. City of Cleveland v. Dames, 2003-Ohio-6054, 2003 Ohio App. LEXIS 5389 (Ohio Ct.
App., Cuyahoga County 2003).

Regardless of whether the defendant consented to the test, the hospital’s blood test did not constitute state action
for purposes of implicating the fourth amendment. R.C. 4511.19(D)(1) is not limited to tests conducted at the
request of a law enforcement officer: State v. Meyers, 2001-Ohio-2282, 146 Ohio App. 3d 563, 767 N.E.2d 739,
2001 Ohio App. LEXIS 4395 (Ohio Ct. App., Allen County 2001).

Federal law did not prohibit disclosure of the defendant’'s blood-alcohol test performed by the hospital: State v.
Williams, 94 Ohio Misc. 2d 113, 703 N.E.2d 1284, 1998 Ohio Misc. LEXIS 47 (Ohio C.P. 1998).

A blood sample is lawfully obtained where it is taken by medical personnel at the direction of a police officer with a
warrant for the sample. The physician-patient privilege does not apply to such a sample: State v. Kutz, 87 Ohio
App. 3d 329, 622 N.E.2d 362, 1993 Ohio App. LEXIS 2149 (Ohio Ct. App., Lucas County), dismissed, 67 Ohio St.
3d 1463, 619 N.E.2d 698, 1993 Ohio LEXIS 1997 (Ohio 1993).

The court erroneously admitted privileged testimony regarding the result of a blood-alcohol test performed at the
direction of defendant’s physician: State v. Lampman, 82 Ohio App. 3d 515, 612 N.E.2d 779, 1992 Ohio App.
LEXIS 4788 (Ohio Ct. App., Lake County 1992).

Blood-alcohol tests administered at the hospital where a party was treated after an accident are not privileged under
R.C. 2317.02(B): Kromenacker v. Blystone, 43 Ohio App. 3d 126, 539 N.E.2d 675, 1987 Ohio App. LEXIS 10874
(Ohio Ct. App., Lucas County 1987).
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In a criminal prosecution for a violation of R.C. 4511.19 (driving while intoxicated), the physician-patient privilege, as
expressed in R.C. 2317.02(B), does not preclude the receipt in evidence of hospital records containing the results
of a blood-alcohol test administered to the defendant by a treating physician or other hospital employee. Nor does
the privilege prevent the admission of properly qualified expert testimony necessary to provide foundational support
for such evidence. (State v. Dress, 10 Ohio App. 3d 258, 461 N.E.2d 1312, 1982 Ohio App. LEXIS 11299 (Ohio Ct.
App., Lucas County 1982).

Where, in a prosecution for driving while intoxicated (R.C. 4511.19), the defendant seeks to suppress the results of
a blood-alcohol test on the basis that such evidence is not admissible due to the physician-patient privilege set forth
in R.C. 2317.02(B), and where the evidence shows that the blood-alcohol test was not administered at the request
of a police officer pursuant to R.C. 4511.19 and 4511.19(A), but was administered solely pursuant to the request of
the defendant’s attending physician following an accident, the public interest in the sensible and efficient
administration of criminal justice outweighs the policy considerations which support the physician-patient privilege
and the results of the blood-alcohol test are admissible, notwithstanding the physician-patient privilege of R.C.
2317.02(B): State v. Dress, 10 Ohio App. 3d 258, 461 N.E.2d 1312, 1982 Ohio App. LEXIS 11299 (Ohio Ct. App.,
Lucas County 1982).

A blood-alcohol test administered in connection with a patient’s physical examination constitutes a “communication”
as the word is used in R.C. 2317.02(B): State v. Dress, 10 Ohio App. 3d 258, 461 N.E.2d 1312, 1982 Ohio App.
LEXIS 11299 (Ohio Ct. App., Lucas County 1982).

—Causal connection

Trial court erred in denying an injured customer’s motion for an in camera inspection of medical records sought by a
retailer because an affidavit submitted by the customer set forth a reasonable factual basis to establish that the
records included privileged information not causally or historically related to the injuries for which a recovery was
sought by the customer. Pinnix v. Marc Glassman, Inc., 2012-Ohio-3263, 2012 Ohio App. LEXIS 2868 (Ohio Ct.
App., Cuyahoga County 2012).

Trial court properly denied the injured pedestrian’s motion to compel discovery because the requested medical
records, including a list of medications, were privileged communications between patient and physician. Nothing in
the police report, in the driver's deposition testimony, or the description by other witnesses indicated that the
accident was causally connected to any medical condition affecting the driver. Wallace v. Hipp, 2012-Ohio-623,
2012 Ohio App. LEXIS 537 (Ohio Ct. App., Lucas County 2012).

—Date of consultation

R.C. 2317.02 does not prevent testimony by a physician as to the fact that he was consulted in a professional
capacity by a person on a certain date: Jenkins v. Metropolitan Life Ins. Co., 171 Ohio St. 557, 15 Ohio Op. 2d 14,
173 N.E.2d 122, 1961 Ohio LEXIS 689 (Ohio 1961).

—Decedents' estates

Where an executor files a will for probate, the physician-patient privilege has been waived under R.C. 2317.02:
Verba v. Orum, 1995 Ohio App. LEXIS 1352 (Ohio Ct. App., Belmont County Mar. 30, 1995).

—Duty to report certain matters

Where a physician is required by former R.C. 2917.44 (see now R.C. 2921.22) to report to a law-enforcement
officer a gunshot wound or wound inflicted by a deadly weapon, the former may testify, without violating the
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physician-patient privilege, as to the description of the wounded person, as to his name and address, if known, and
as to the description of the nature and location of such wound, obtained by examination, observation and treatment
of the victim: State v. Antill, 176 Ohio St. 61, 26 Ohio Op. 2d 366, 197 N.E.2d 548, 1964 Ohio LEXIS 866 (Ohio

1964).

—Employee of physician

An employee of a physician has no legal duty to refrain from divulging confidential medical information concerning a
patient of that physician. Under a proper factual posture, the patient may have a claim for relief for invasion of her
right to privacy: Knecht v. Vandalia Medical Center, Inc., 14 Ohio App. 3d 129, 470 N.E.2d 230, 1984 Ohio App.
LEXIS 11257 (Ohio Ct. App., Montgomery County 1984).

—Employer's treating physician

A physician is not rendered incompetent by this section to testify that the relation of physician and patient existed
and that treatment was administered: Willig v. Prudential Ins. Co., 71 Ohio App. 255, 26 Ohio Op. 89, 49 N.E.2d
421, 38 Ohio Law Abs. 492, 1942 Ohio App. LEXIS 563 (Ohio Ct. App., Hamilton County 1942).

—Exceptions

Physician-patient privilege did not apply because a patient’s statements to emergency room personnel in a prior
case were causally and historically related to the injuries that were relevant to issues in the patient’s cross-claim for
indemnification or contribution in a subsequent action. Leopold v. Ace Doran Hauling & Rigging Co., 2013-Ohio-
3107, 136 Ohio St. 3d 257, 994 N.E.2d 431, 2013 Ohio LEXIS 1689 (Ohio 2013).

When motorists sued a driver for personal injuries from a vehicle accident, alleging the driver was under the
influence of alcohol, and moved a trial court to compel the driver to produce an executed authorization giving the
motorists access to the driver's medical records, it was essential to know how blood alcohol test results the
motorists sought were obtained because there was an exception to the privilege in R.C. 2317.02(B) for the results
of tests performed to determine the presence of alcohol in a patient’s blood, under R.C. 2317.02(B)(1)(c). Sullivan
V. Smith, 2009-0Ohio-289, 2009 Ohio App. LEXIS 262 (Ohio Ct. App., Lake County 2009).

R.C. 2921.22(B) provides a statutory exception to the physician-patient privilege: State v. Jones, 2000-Ohio-187, 90
Ohio St. 3d 403, 739 N.E.2d 300, 2000 Ohio LEXIS 2995 (Ohio 2000).

—Fraudulent misrepresentation by patient

Physician-patient privilege did not protect disclosure of a fraudulent communication by the patient (defendant) to the
physician, since its purpose was not to facilitate obtaining medical treatment, but to facilitate, or to commit,
insurance fraud. State v. Branch, 2009-Ohio-3946, 2009 Ohio App. LEXIS 3377 (Ohio Ct. App., Montgomery

County 2009).

When communications between a patient and his physician are predicated upon the patient's fraudulent
misrepresentations, the physician-patient relationship is not properly established and the physician-patient privilege
does not attach: State ex rel. Buchman v. Stokes, 36 Ohio App. 3d 109, 521 N.E.2d 515, 1987 Ohio App. LEXIS
10512 (Ohio Ct. App., Hamilton County 1987).

—Grand jury
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Clinic was not entitled to judgment as a matter of law after providing medical records in response to a grand jury
subpoena because there was neither a statutory exception permitting disclosure under R.C. 2317.02(B) nor a
countervailing interest outweighing the privacy rights of a police officer and his wife. Turk v. Oiler, 2010 U.S. Dist.
LEXIS 8169 (N.D. Ohio Feb. 1, 2010).

Hospital, which released plaintiff's medical records in response to a grand jury subpoena, were not entitled to
judgment as a matter of law with respect to plaintiff's invasion of privacy claims because Ohio’s physician-patient
privilege, R.C. 2317.02(B), did not contain an exception permitting disclosure in response to a grand jury subpoena.
Turk v. Oiler, 732 F. Supp. 2d 758, 2010 U.S. Dist. LEXIS 81340 (N.D. Ohio 2010).

When a grand jury subpoenaed a physician’s patients’ records, the physician’s motion to quash the subpoena
should have been granted because, inter alia, no statutory exception to the physician-patient privilege, in R.C.
2317.02(B)(1), (2) or (3), applied as the records were subpoenaed in a grand jury proceeding, so the action was not
civil in nature and no civil actions exceptions applied, and no evidence showed the case was a criminal action (1)
involving tests to determine the presence of alcohol or drugs in a patient’s blood or (2) against the physician. In re
Banks, 2008-Ohio-2339, 2008 Ohio App. LEXIS 1986 (Ohio Ct. App., Scioto County 2008).

Trial court should have granted a physician’s motion to quash a grand jury subpoena for records of the physician’'s
patients because (1) no statutory exception to the physician-patient privilege, under R.C. 2317.02(B), applied, and
(2) an appellate court was not inclined to judicially create a new public policy exception for grand jury subpoenas. In
re Banks, 2008-Ohio-2339, 2008 Ohio App. LEXIS 1986 (Ohio Ct. App., Scioto County 2008).

The physician-patient privilege embodied in R.C. 2317.02(B) does not preclude disclosure to the grand jury of the
medical records of a person under investigation: In re Brink, 42 Ohio Misc. 2d 5, 536 N.E.2d 1202, 1988 Ohio Misc.
LEXIS 10 (Ohio C.P. 1988).

—Hypothetical questions

In an action, the purpose of which is to recover compensation or damages for a physical injury, a physician who has
treated the plaintiff professionally for such injury is not thereby precluded by this section, relating to privileged
communications, from giving expert testimony in response to proper hypothetical questions, provided that in
answering the questions he disregards what he learned and observed while attending the patient and his own
opinion formed therefrom: 159 Ohio St. 475, 50 Ohio Op. 394, 112 N.E.2d 537.

—In camera inspection

Trial court erred in not conducting an in camera inspection of the medical records before ordering them disclosed
because the magistrate’s broad production order could conceivably have included items which were privileged.
Banchefsky v. Banchefsky, 2014-0Ohio-899, 2014 Ohio App. LEXIS 845 (Ohio Ct. App., Franklin County 2014).

It was error to grant employers’ motion to compel discovery relating to an employee’s medical information in her
employment dispute because the trial court should have conducted an in camera inspection of the records to
determine if they were causally or historically related to the issues in the case, based on the employee’s claim of
privilege. Csonka-Cherney v. Arcelormittal Cleveland, Inc., 2014-Ohio-836, 9 N.E.3d 515, 2014 Ohio App. LEXIS
808 (Ohio Ct. App., Cuyahoga County 2014).

In a workers’ compensation case, the trial court abused its discretion in granting a motion to compel discovery of an
injured worker’'s medical records that were privileged without first conducting an in camera inspection to determine
which records were causally or historically related to the action. Collins v. Interim Healthcare of Columbus, Inc.,
2014-0Ohio-40, 2014 Ohio App. LEXIS 30 (Ohio Ct. App., Perry County 2014).
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Trial court did not err under R.C. 2317.02(B)(3)(a) in denying an employee’s request for document inspection or in
compelling the production of the employee’s medical records because the employee failed to provide a basis by
which the court could have concluded that an in camera examination would have established a privilege. Chasteen
v. Stone Transp., Inc., 2010-Ohio-1701, 2010 Ohio App. LEXIS 1403 (Ohio Ct. App., Fulton County 2010).

—In camera review

Since the evidence did not demonstrate that an injured person had waived the doctor-patient privilege, certainly as
it related to any records of sexually-transmitted diseases and the like, and such conditions did not appear to be at
issue, not could it be concluded that a judicially created waiver might be appropriate, an in camera review was
appropriate. Moore v. Ferguson, 2012-Ohio-6087, 2012 Ohio App. LEXIS 5265 (Ohio Ct. App., Richland County

2012).

Motion to compel discovery was improperly granted in a personal injury case because, even though the scope of
discovery under Civ.R. 26(B)(1) was broad, an executrix presented a sufficient factual basis to prompt an in camera
review of medical records that were allegedly privileged; she asserted that the records were not related to a car
accident at issue. Piatt v. Miller, 2010-Ohio-1363, 2010 Ohio App. LEXIS 1149 (Ohio Ct. App., Lucas County 2010).

—Insurance matters

Court could appropriately order the insureds to sign medical releases as requested by the insurer, because the
insureds waived their claims of privilege by their failure to follow the proper procedure under Civ.R. 26(B)(6)(a) by
failing to provide the insurer with even the unprivileged medical records, failing to file a privilege log, and failing to
submit the records alleged to be privileged to the court for an in-camera inspection as a result of their insistence
that the records be held by a third-party service company before they constructed their privilege log. Hartzell v.
Breneman, 2011-Ohio-2472, 2011 Ohio App. LEXIS 2126 (Ohio Ct. App., Mahoning County 2011).

In a suit by an insurance company for the cancellation of life insurance policy on ground of fraud in the application,
physician’s testimony relative to diagnosis and treatment of insured and insured’s statements to him, and patient’s
hospital record, are inadmissible under the privileged communication rule: Prudential Ins. Co. v. Heaton, 20 Ohio
Law Abs. 454, 1935 Ohio Misc. LEXIS 1199 (Ohio Ct. App., Van Wert County June 25, 1935).

—Involuntary commitment

The physician-patient privilege set forth in R.C. 2317.02(B) does not apply to involuntary commitment proceedings
pursuant to R.C. 5122.11 to 5122.15, because the privilege applies only when the patient has voluntarily sought
treatment: In re Winstead, 67 Ohio App. 2d 111, 21 Ohio Op. 3d 422, 425 N.E.2d 943, 1980 Ohio App. LEXIS 9617
(Ohio Ct. App., Summit County 1980).

—Liability for unlawful disclosure

In Ohio, an independent tort exists for the unauthorized, unprivileged disclosure to a third party of nonpublic medical
information that a physician or hospital has learned within a physician-patient relationship: Biddle v. Warren Gen.
Hosp., 1999-Ohio-115, 86 Ohio St. 3d 395, 715 N.E.2d 518, 1999 Ohio LEXIS 2925 (Ohio 1999).

—Liability to third parties
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ORC Ann. 2317.02

A physician was not liable to a third party who contracted a disease from a patient allegedly due to the physician’'s
negligent treatment and advising of the patient: D'Amico v. Delliquadri, 114 Ohio App. 3d 579, 683 N.E.2d 814,
1996 Ohio App. LEXIS 4212 (Ohio Ct. App., Trumbull County 1996).

—Mirror imaging

In a wrongful death case, an order allowing the creation of mirror image files of computer hard drives was
appropriate; R.C. 2317.02(B)(1) did not bar that process since there was no risk of viewing patient files, the trial
court determined whether items on a log were privileged, and access was permitted under Civ.R. 34 where there
was a direct relationship between the computer hard drives and the claims of spoliation and fraud. Moreover, the
trial court set forth a specific protocol, definite search terms, and the means necessary to protect privileged
information. Cornwall v. N. Ohio Surgical Ctr., Ltd., 2009-Ohio-6975, 185 Ohio App. 3d 337, 923 N.E.2d 1233, 2009
Ohio App. LEXIS 5814 (Ohio Ct. App., Erie County 2009).

—Motion for protective order

When a client sued a lawyer for legal malpractice arising from the lawyer’s representation of the client in the client’s
claim for negligent infliction of emotional distress under the Federal Employers’ Liability Act, 45 U.S.C.S. § 51 et
seq., the client was not entitled to a protective order barring the client's physician from testifying as an expert
witness for the lawyer because (1) the physician’s testimony was not privileged, even though it was derived from
the physician’'s treatment of the client, because, when the client filed a civil action involving the physician’s
treatment of the client, the client waived the client’s physician-patient privilege, under R.C. 2317.02(B)(1)(a)(iii), and
(2) the physician’s testimony was relevant, under R.C. 2317.02(B)(3)(a) because it related causally or historically to
physical injuries that were relevant to the client’s claim. Smalley v. Friedman, Damiano & Smith Co., L.P.A., 2007-
Ohio-2646, 172 Ohio App. 3d 108, 873 N.E.2d 331, 2007 Ohio App. LEXIS 2475 (Ohio Ct. App., Cuyahoga County

2007).

The physician-patient privilege set forth in R.C. 2317.02(B) may be “activated” for discovery purposes by the
plaintiff-patient filing a motion for a protective order pursuant to Civ.R. 26: Baker v. Quick Stop Oil Change & Tune-
Up, 61 Ohio Misc. 2d 526, 580 N.E.2d 528, 1990 Ohio Misc. LEXIS 41 (Ohio C.P. 1990).

—Nonparties

In a medical negligence case, a health care provider should not have been ordered to produce redacted laboratory
results from a non-party patient’s medical record because they were privileged under R.C. 2317.02(B)(1), (B)(5)(a),
and the Biddle case did not create a litigant's right to discovery of confidential medical records of non-parties.
Bednarik v. St. Elizabeth Health Ctr., 2009-Ohio-6404, 2009 Ohio App. LEXIS 5359 (Ohio Ct. App., Mahoning

County 2009).

—Not related

In a case involving murder, aggravated burglary, and kidnapping, defendant failed to show that any excluded
communication between himself and a psychiatric patient were related to the action, as required by R.C. 2317.02,
where emails between the two were sent several years before the murder. Although the trial court did arguably
abuse its discretion by preventing defendant from impeaching the patient under Evid.R.s 616(B) by questioning her
about a disorder’'s impact on her ability to observe, remember, and relate the events surrounding her husband’s
murder, any error the court committed by limiting cross-examination on this subject was harmless beyond a
reasonable doubt in light of the overwhelming evidence of guilt concerning the charges the patient testified about.
State v. Adams, 2009-Ohio-6491, 2009 Ohio App. LEXIS 5449 (Ohio Ct. App., Scioto County 2009).
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—Physician, defined

“Physician,” as used in R.C. 2317.02(B) is one who has been duly authorized and licensed by the state medical
board to engage in the general practice of medicine: Belichick v. Belichick, 37 Ohio App. 2d 95, 66 Ohio Op. 2d
166, 307 N.E.2d 270, 1973 Ohio App. LEXIS 806 (Ohio Ct. App., Mahoning County 1973).

—Physician disciplinary proceedings

R.C. 2317.02(B) may not be used by a physician to prevent the State Medical Board from compelling production of
patient records pursuant to R.C. 4731.22(C)(1): Ohio State Medical Bd. v. Miller, 44 Ohio St. 3d 136, 541 N.E.2d
602, 1989 Ohio LEXIS 173 (Ohio 1989).

—Police transportation to hospital

Where an intoxicated arrestee is involuntarily transported to a hospital by police officers, the privilege under R.C.
2317.02 is applicable to observations made by medical personnel and communications made by the defendant: City
of Cleveland v. Haffey, 94 Ohio Misc. 2d 79, 703 N.E.2d 380, 1998 Ohio Misc. LEXIS 42 (Ohio Mun. Ct. 1998).

—Relevance

Because the trial court did not have any evidence before it regarding the husband’s mental or emotional health, it
could not have made a determination regarding his mental health in the divorce decree. Thus, collateral estoppel
and res judicata did not render the pre-decree mental health records irrelevant to the current action. Banchefsky v.
Banchefsky, 2014-Ohio-899, 2014 Ohio App. LEXIS 845 (Ohio Ct. App., Franklin County 2014).

—Scope

There was no plain error in the admission of defendant’'s medical records, which included his statement to his
treating physician that he had stabbed his girlfriend, because whether the doctor-patient privilege was waived or
not, based on the other evidence, it could not be shown that in the absence of that admission the outcome of the
trial clearly would have been different. State v. Harris, 2014-Ohio-4237, 2014 Ohio App. LEXIS 4151 (Ohio Ct.
App., Hamilton County 2014).

Trial court erred in granting a broad discovery order with respect to the car accident victim’s medical records, and in
refusing to conduct an in camera review to ascertain what was causally or historically related, because the medical
authorizations were essentially unlimited as to scope, as well as the time period for which the medical records were
sought. The driver's claim that the medical release forms were necessarily broad due to the possibility of a pre-
existing injury did not justify a request for blanket authorizations without any limitations in scope and time. Gentile v.
Duncan, 2013-Ohio-5540, 5 N.E.3d 100, 2013 Ohio App. LEXIS 5783 (Ohio Ct. App., Franklin County 2013).

Clinic could not be liable for disclosing the names of the medical providers of a police officer and his prior to
issuance of a subpoena because the identity of medical providers, in and of itself, was not privileged under R.C.
2317.02. Turk v. Oiler, 2010 U.S. Dist. LEXIS 8169 (N.D. Ohio Feb. 1, 2010).

Trial court properly granted a motion to compel the disclosure of the names and addresses of a deceased nursing
home resident’'s roommates, as they were not confidential medical information where they did not concern any
facts, opinions, or statements necessary to enable a physician to diagnose, treat, prescribe, or act for the patient
pursuant to R.C. 2317.02. May v. Northern Health Facilities, Inc., 2009-Ohio-1442, 2009 Ohio App. LEXIS 1195
(Ohio Ct. App., Portage County 2009).
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