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Thurman & Phillips, P.C. (the “Firm”) was founded in 1976 by Michael B. Thurman and Edmund
P. Phillips. Although the Firm has had many opportunities to expand beyond its present size, the
founders elected to control the Firm’s size and areas of practice to maintain a small firm atmosphere that
emphasizes personal relationships and trust between the Firm’s clients and their attorney. The Firm
has selectively restricted its primary areas of practice to community associations, mechanic’s liens,
creditor’s rights, litigation, business and corporate law. The Firm is AV rated, which is the highest rating
bestowed by Martindale-Hubbell on those law firms and attorneys considered to have “Very High to
Preeminent Legal Ability” with the highest standard of ethical and professional conduct.

Michael B. Thurman, a graduate of Texas Tech University with a B.B.A. (1973) and a J.D. from
St. Mary’s University (1976), is Board Certified by the Texas Board of Legal Specialization in Residential
Real Estate Law. Michael’s practice has evolved into one that primarily deals with all facets of
community association law, including formation of associations, drafting of governing documents,
restrictions interpretation and enforcement, collections and foreclosures. Presently, Michael represents
both community and condominium associations, including one of the largest mixed use developments in
Bexar County for the past 20+ years. Michael is currently a member of the Board of the San Antonio
Chapter Community Associations Institute. Michael has an AVVO rating of 7.2 and voted one of 2015’s
Best San Antonio Lawyer by Scene Magazine and named as one of the Top Lawyers in Texas by The
Legal Network 2015.

Edmund P. Phillips, also a graduate of Texas Tech University with a B.B.A. (1973) and a J.D.
from St. Mary’s University (1976), primarily focuses his practice on creditor’s rights in federal bankruptcy
court. Ed has represented John Deere Financial, Inc. for more than 20 years in the central and south
Texas area. Ed is “Of Counsel” to the Firm and currently is a municipal judge for the cities of Boerne,
Leon Valley, Cibolo and Live Oak. Ed is licensed in both federal and state courts.

Zachary B. Aoki, a graduate of Baylor University with a B.B.A. (1987) and a J.D. from Boston
College (1990) focuses his practice on trial and alternative dispute resolution. Zachary has extensive trial
and appellate experience in both federal and state courts. Zachary’s community association experience
includes jury verdicts involving restriction enforcement and assessment collections. Zachary is the
responsible attorney for representing community associations in bankruptcy court for the Firm.

Jeannine Zawyrucha is Michael’s primary paralegal and has thirty-one years of experience in the
legal field. Jeannine is responsible for escalated collection actions requiring the filing of lawsuits to collect
delinquent accounts, and handles foreclosure proceedings, both judicial and expedited. She serves as the
point of contact with the various county sheriff's offices. Jeannine has primary responsibility for
managing and conducting skip tracing and personal data searches through multiple databases.

Samantha Ridgeway and Anne Torres are managers of the firm’s community association
collection practice. They are both legal assistants to Michael and are the primary points of contact for the
community association collection files. Samantha holds a Masters in Public Administration-Homeland
Security (2015) and a Bachelors of Justice Administration (2013) through Wayland Baptist University.
She has 9 years of customer service and administrative experience. Anne Torres previously worked as a
Community Manager, with a portfolio of twelve Associations, prior to joining Thurman & Phillips. Anne
brings firsthand experience of Community Association administration including knowledge of board
organization, collection process, restrictions enforcement, the Texas Property Code, and billing practices.
The HOA team is proud to have created a unique excel application that allows the Firm to monitor
collection files on a daily basis for greater efficiency in collecting delinquent balances due the association.
This application allows the attorneys real-time updates and reports on the current status of the
association files.
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CHAPTER 202. CONSTRUCTION AND ENFORCEMENT
OF RESTRICTIVE COVENANTS

Sec. 202.001. DEFINITIONS. In this chapter:

(1) "Dedicatory instrument" means each document governing the establishment,
maintenance, or operation of a residential subdivision, planned unit development, condominium or
townhouse regime, or any similar planned development. The term includes a declaration or similar
instrument subjecting real property to:

(A) restrictive covenants, bylaws, or similar instruments governing the
administration or operation of a property owners' association;

(B) properly adopted rules and regulations of the property owners'
association; or

(C) all lawful amendments to the covenants, bylaws, instruments, rules, or
regulations.

(2) "Property owners' association” means an incorporated or unincorporated
association owned by or whose members consist primarily of the owners of the property covered by
the dedicatory instrument and through which the owners, or the board of directors or similar
governing body, manage or regulate the residential subdivision, planned unit development,
condominium or townhouse regime, or similar planned development.

(3) "Petition" means one or more instruments, however designated or entitled, by
which one or more actions relating to restrictive covenants are sought to be accomplished.

(4) "Restrictive covenant” means any covenant, condition, or restriction contained
in a dedicatory instrument, whether mandatory, prohibitive, permissive, or administrative.

(5) "Front yard" means a yard within a lot having a front building setback line with
a setback of not less than 15 feet extending the full width of the lot between the front lot line and the
front building setback line.

Sec. 202.002. APPLICABILITY OF CHAPTER. (a) This chapter applies to all restrictive covenants
regardless of the date on which they were created.

(b) This chapter does not affect the requirements of the Community Homes for Disabled
Persons Location Act (Article 1011n, Vernon's Texas Civil Statutes).

Sec. 202.003. CONSTRUCTION OF RESTRICTIVE COVENANTS. (a) A restrictive covenant shall
be liberally construed to give effect to its purposes and intent.

(b) In this subsection, "family home" is a residential home that meets the definition of and
requirements applicable to a family home under the Community Homes for Disabled Persons
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Location Act (Article 1011n, Vernon's Texas Civil Statutes). A dedicatory instrument or restrictive
covenant may not be construed to prevent the use of property as a family home. However, any
restrictive covenant that applies to property used as a family home shall be liberally construed to
give effect to its purposes and intent except to the extent that the construction would restrict the use
as a family home.

Sec. 202.004. ENFORCEMENT OF RESTRICTIVE COVENANTS. (a) An exercise of discretionary
authority by a property owners' association or other representative designated by an owner of real
property concerning a restrictive covenant is presumed reasonable unless the court determines by a
preponderance of the evidence that the exercise of discretionary authority was arbitrary, capricious,
or discriminatory.

(b) A property owners' association or other representative designated by an owner of real
property may initiate, defend, or intervene in litigation or an administrative proceeding affecting the
enforcement of a restrictive covenant or the protection, preservation, or operation of the property
covered by the dedicatory instrument.

(¢) A court may assess civil damages for the violation of a restrictive covenant in an amount
not to exceed $200 for each day of the violation.

Sec. 202.005. WITHDRAWAL OF SIGNATURE. (a) A signature may be withdrawn from a petition
authorized to be filed in connection with terminating restrictive covenants, as provided by this
section.

(b) To withdraw a signature, the signer must request that the signature be withdrawn.
(¢) To be effective, a withdrawal request must:
(1) be in writing and be signed and acknowledged by the signer of the petition;

(2) be filed with the authority with whom the petition is required to be filed not
later than the day before the petition filing deadline, if any; and

(3) be delivered in the form of a copy of the request to the circulator of the petition
not later than the date the request is filed or by the effective date of this chapter, whichever is later.

(d) A withdrawal request or copy filed or delivered by mail is considered to be filed or
delivered at the time of its receipt by the appropriate person.

(e) The filing of an effective withdrawal request nullifies the signature on the petition and
places the signer in the same position as if the signer had not signed the petition.

Sec. 202.006. PUBLIC RECORDS. (a) A property owners' association shall file all dedicatory
instruments in the real property records of each county in which the property to which the
dedicatory instruments relate is located.

(b) A dedicatory instrument has no effect until the instrument is filed in accordance with
this section.
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Sec. 202.007. CERTAIN RESTRICTIVE COVENANTS PROHIBITED. (a) A property owners'
association may not include or enforce a provision in a dedicatory instrument that prohibits or
restricts a property owner from:

(1) implementing measures promoting solid-waste composting of vegetation,
including grass clippings, leaves, or brush, or leaving grass clippings uncollected on grass;

(2) installing rain barrels or a rainwater harvesting system;

(3) implementing efficient irrigation systems, including underground drip or other
drip systems; or

(4) using drought-resistant landscaping or water-conserving natural turf.
(b) A provision that violates Subsection (a) is void.

(c) A property owners' association may restrict the type of turf used by a property owner in
the planting of new turf to encourage or require water-conserving turf.

(d) This section does not:
(1) restrict a property owners' association from regulating the requirements,
including size, type, shielding, and materials, for or the location of a composting device if the
restriction does not prohibit the economic installation of the device on the property owner's property

where there is reasonably sufficient area to install the device;

(2) require a property owners' association to permit a device described by
Subdivision (1) to be installed in or on property:

(A) owned by the property owners' association;

(B) owned in common by the members of the property owners' association;
or

(C) in an area other than the fenced yard or patio of a property owner;

(3) prohibit a property owners' association from regulating the installation of
efficient irrigation systems, including establishing visibility limitations for aesthetic purposes;

(4) prohibit a property owners' association from regulating the installation or use of
gravel, rocks, or cacti;

(5) restrict a property owners' association from regulating yard and landscape
maintenance if the restrictions or requirements do not restrict or prohibit turf or landscaping design
that promotes water conservation;

(6) require a property owners' association to permit a rain barrel or rainwater
harvesting system to be installed in or on property if:
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(A) the property is:
(1) owned by the property owners' association;

(i1) owned in common by the members of the property owners'
association; or

(i1i) located between the front of the property owner's home and an
adjoining or adjacent street; or

(B) the barrel or system:

(1) 1is of a color other than a color consistent with the color scheme of
the property owner's home; or

(ii) displays any language or other content that is not typically
displayed by such a barrel or system as it is manufactured;

(7) restrict a property owners' association from regulating the size, type, and
shielding of, and the materials used in the construction of, a rain barrel, rainwater harvesting
device, or other appurtenance that is located on the side of a house or at any other location that is
visible from a street, another lot, or a common area if:

(A) the restriction does not prohibit the economic installation of the device
or appurtenance on the property owner's property; and

(B) there is a reasonably sufficient area on the property owner's property in
which to install the device or appurtenance; or

(8) prohibit a property owners' association from requiring an owner to submit a
detailed description or a plan for the installation of drought-resistant landscaping or water-
conserving natural turf for review and approval by the property owners' association to ensure, to the
extent practicable, maximum aesthetic compatibility with other landscaping in the subdivision.

(d-1) A property owners' association may not unreasonably deny or withhold approval of a
proposed installation of drought-resistant landscaping or water-conserving natural turf under
Subsection (d)(8) or unreasonably determine that the proposed installation is aesthetically
incompatible with other landscaping in the subdivision.

(e) This section does not apply to a property owners' association that:

(1) islocated in a municipality with a population of more than 175,000 that is
located in a county in which another municipality with a population of more than one million is
predominantly located; and

(2) manages or regulates a development in which at least 4,000 acres of the
property is subject to a covenant, condition, or restriction designating the property for commercial
use, multifamily dwellings, or open space.
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Sec. 202.009. REGULATION OF DISPLAY OF POLITICAL SIGNS. (a) Except as otherwise
provided by this section, a property owners' association may not enforce or adopt a restrictive
covenant that prohibits a property owner from displaying on the owner's property one or more signs
advertising a political candidate or ballot item for an election:

(1) on or after the 90th day before the date of the election to which the sign relates;

or
(2) before the 10th day after that election date.
(b) This section does not prohibit the enforcement or adoption of a covenant that:
(1) requires a sign to be ground-mounted; or
(2) limits a property owner to displaying only one sign for each candidate or ballot
item.

(¢) This section does not prohibit the enforcement or adoption of a covenant that prohibits a
sign that:

(1) contains roofing material, siding, paving materials, flora, one or more balloons
or lights, or any other similar building, landscaping, or nonstandard decorative component;

(2) is attached in any way to plant material, a traffic control device, a light, a
trailer, a vehicle, or any other existing structure or object;

(3) includes the painting of architectural surfaces;
(4) threatens the public health or safety;

(5) is larger than four feet by six feet;

(6) violates a law;

(7) contains language, graphics, or any display that would be offensive to the
ordinary person; or

(8) is accompanied by music or other sounds or by streamers or is otherwise
distracting to motorists.

(d) A property owners' association may remove a sign displayed in violation of a restrictive
This section was amended by the 84th Legislature.

Sec. 202.010. REGULATION OF SOLAR ENERGY DEVICES. (a) In this section:

(1) "Development period" means a period stated in a declaration during which a
declarant reserves:
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(A) a right to facilitate the development, construction, and marketing of the
subdivision; and
(B) aright to direct the size, shape, and composition of the subdivision.

(1-a) “Residential unit” means a structure or part of a structure intended for use as a single
residence and that is:
(A) a single-family house; or
(B) a separate living unit in a duplex, a triplex, or a quadplex.
(2) "Solar energy device" has the meaning assigned by Section 171.107, Tax Code.

(b) Except as otherwise provided by Subsection (d), a property owners' association may not
include or enforce a provision in a dedicatory instrument that prohibits or restricts a property owner
from installing a solar energy device.

(¢) A provision that viclates Subsection (b) is void.

(d) A property owners' association may include or enforce a provision in a dedicatory
instrument that prohibits a solar energy device that:

(1) as adjudicated by a court:
(A) threatens the public health or safety; or
(B) violates a law;
(2) is located on property owned or maintained by the property owners' association;

(3) is located on property owned in common by the members of the property owners
association;

(4) is located in an area on the property owner's property other than:

(A) on the roof of the home or of another structure allowed under a
dedicatory instrument; or

(B) in a fenced yard or patio owned and maintained by the property owner;
(5) if mounted on the roof of the home:
(A) extends higher than or beyond the roofline;

(B) is located in an area other than an area designated by the property
owners' association, unless the alternate location increases the estimated annual energy production
of the device, as determined by using a publicly available modeling tool provided by the National
Renewable Energy Laboratory, by more than 10 percent above the energy production of the device if
located in an area designated by the property owners' association;
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(C) does not conform to the slope of the roof and has a top edge that is not
parallel to the roofline; or

(D) has a frame, a support bracket, or visible piping or wiring that is not in
a silver, bronze, or black tone commonly available in the marketplace;

(6) if located in a fenced yard or patio, is taller than the fence line;
(7) as installed, voids material warranties; or

(8) was installed without prior approval by the property owners' association or by a
committee created in a dedicatory instrument for such purposes that provides decisions within a
reasonable period or within a period specified in the dedicatory instrument.

(e) A property owners' association or the association's architectural review committee may
not withhold approval for installation of a solar energy device if the provisions of the dedicatory
instruments to the extent authorized by Subsection (d) are met or exceeded, unless the association or
committee, as applicable, determines in writing that placement of the device as proposed by the
property owner constitutes a condition that substantially interferes with the use and enjoyment of
land by causing unreasonable discomfort or annoyance to persons of ordinary sensibilities. For
purposes of making a determination under this subsection, the written approval of the proposed
placement of the device by all property owners of adjoining property constitutes prima facie evidence
that such a condition does not exist.

(® During the development period for a development with fewer than 51 planned
residential units, the declarant may prohibit or restrict a property owner from installing a solar
energy device.

Sec. 202.011. REGULATION OF CERTAIN ROOFING MATERIALS. A property owners'
association may not include or enforce a provision in a dedicatory instrument that prohibits or
restricts a property owner who is otherwise authorized to install shingles on the roof of the owner's
property from installing shingles that:

(1) are designed primarily to:
(A) be wind and hail resistant;

(B) provide heating and cooling efficiencies greater than those provided by
customary composite shingles; or

(C) provide solar generation capabilities; and
(2) when installed:

(A) resemble the shingles used or otherwise authorized for use on property
in the subdivision;

(B) are more durable than and are of equal or superior quality to the
shingles described by Paragraph (A); and
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(C) match the aesthetics of the property surrounding the owner's property.
Sec. 202.012. FLAG DISPLAY. (a) A property owners' association may not, except as provided in
this section, adopt or enforce a dedicatory instrument provision that prohibits, restricts, or has the
effect of prohibiting or restricting an owner from the display of:
(1) the flag of the United States of America;
(2) the flag of the State of Texas; or

(3) an official or replica flag of any branch of the United States armed forces.

(b) A property owners' association may adopt or enforce reasonable dedicatory instrument
provisions:

(1) that require:

(A) the flag of the United States be displayed in accordance with 4 U.S.C.
Sections 5-10;

(B) the flag of the State of Texas be displayed in accordance with Chapter
3100, Government Code;

(C) aflagpole attached to a dwelling or a freestanding flagpole be
constructed of permanent, long-lasting materials, with a finish appropriate to the materials used in
the construction of the flagpole and harmonious with the dwelling;

(D) the display of a flag, or the location and construction of the supporting
flagpole, to comply with applicable zoning ordinances, easements, and setbacks of record; and

(E) a displayed flag and the flagpole on which it is flown be maintained in
good condition and that any deteriorated flag or deteriorated or structurally unsafe flagpole be
repaired, replaced, or removed,;

(2) that regulate the size, number, and location of flagpoles on which flags are
displayed, except that the regulation may not prevent the installation or erection of at least one
flagpole per property that:

(A) is not more than 20 feet in height and, subject to applicable zoning
ordinances, easements, and setbacks of record, is located in the front yard of the property; or

(B) is attached to any portion of a residential structure owned by the
property owner and not maintained by the property owners' association;

(3) that govern the size of a displayed flag;

(4) that regulate the size, location, and intensity of any lights used to illuminate a
displayed flag;
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(5) that impose reasonable restrictions to abate noise caused by an external halyard
of a flagpole; or

(6) that prohibit a property owner from locating a displayed flag or flagpole on
property that is:

(A) owned or maintained by the property owners' association; or
(B) owned in common by the members of the association.

(¢) A property owner who has a front yard and who otherwise complies with any permitted
property owners' association regulations may elect to install a flagpole in accordance with either

Sec. 202.018. REGULATION OF DISPLAY OF CERTAIN RELIGIOUS ITEMS. (a) Except as
otherwise provided by this section, a property owners' association may not enforce or adopt a
restrictive covenant that prohibits a property owner or resident from displaying or affixing on the
entry to the owner's or resident's dwelling one or more religious items the display of which is
motivated by the owner's or resident's sincere religious belief.

(b) This section does not prohibit the enforcement or adoption of a covenant that, to the
extent allowed by the constitution of this state and the United States, prohibits the display or
affixing of a religious item on the entry to the owner's or resident's dwelling that:

(1) threatens the public health or safety;
(2) violates a law;

(3) contains language, graphics, or any display that is patently offensive to a
passerby;

(4) is in a location other than the entry door or door frame or extends past the outer
edge of the door frame of the owner's or resident's dwelling; or

(5) individually or in combination with each other religious item displayed or
affixed on the entry door or door frame has a total size of greater than 25 square inches.

(¢) Except as otherwise provided by this section, this section does not authorize an owner or
resident to use a material or color for an entry door or door frame of the owner's or resident's
dwelling or make an alteration to the entry door or door frame that is not authorized by the
restrictive covenants governing the dwelling.

(d) A property owners' association may remove an item displayed in violation of a
restrictive covenant permitted by this section.
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This section was amended by the 84th Legislature.

Sec. 202.019. STANDBY ELECTRIC GENERATORS. (a) In this section, “standby electric

generator” means a device that converts mechanical energy to electrical energy an d is:
(1) powered by natural gas. liquefied petroleum gas, diesel fue

hydrogen:
(2) fully enclosed in an integral manufacturer-supplied sound attenuating enclosure;

3) conne th in electrical panel of a residence by a manual or automati

1 nerati itv of not less than seven kilowatts.

standby electric generator.
(c) A property owners' association may adopt or enforce any of the following dedicatory

instrument provisions to re the operation and installation of standby electric gene
dedicatory instrument provision that requires a standby electri rator to be
installed and maintained in compliance with:

(A) the manufacturer's specifications: and
B licable governmental health. safety, electrical, and buildi N

2) a dedicatory instrument provision that requires all electrical. plumbi uel
line connections to be installed only by licensed contractors;
(3) a dedicatory instrument provision that requires all electrical connections to be
lled in accordance with licable governmental health ety, electrical, and bui

COiQ&;

torv instrument provision that requires all natural gas, diegel fuel
iesel fuel. or hvdrogen fuel line connection: be installed in accordance with i
vernmental health, saf electrical. and building codes:

(5) a dedicatory instrument provision that requires all liquefied petroleum gas fuel

line connections to be installed i in accordance with rules and stand rds promulga n

in men ision that requires nonintegral standby electri
nerator fuel nkstob installed and maintaine oml mtha hcablemumm |

and its electrlcal hnes and fuel lines to be mgmt._@ingd in good mnchtmn=
a dedi instrument provision ires the r replacement. or
removal of any deteriorated or unsafe component of a standby electric generator, including

electrical or fuel lines:
(9) a dedicatory instrument provision that requires an owner to screen a standby
electric generator if the standby electric generator is:
visible from the street faced by t welling:
(B) located in an unfenced side or rear yard of a residence and is visible either

rom an adjoini esi or from adjoining propertv owned by the propert;
owners' association; or
C) located in a side or rear yard fen : rought iron or residential
aluminum fence and is visible through fence either joinin idence
or from adjoining property owned by the property owners' association:

10
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(10) a dedicatory mstl umgnt ummsaon that 3&31;5 reaso ggblg times, consxsteng w1th the
5 for thi iodi

1 i instrument provigio hibi of a ta db electr
nerator to generate 1 8 ially all of the electrlcal ower xcept

when utility-generated glectxiggl power to the residence is not available or is intermittent
due to causes other than nonpayment for utility service to the residence:

dedicatory instrument provision that regulates the location of d
lectric generator; or
edi ry instrument provision that prohibits an owner from locating a

standby electric generator on property:
r maintained b e property owners' ciation; or
(B) owned in common by the property owners' association members.
d) A dedicatory instrument provision permitted by Subsection (¢), if mus

reasonablv applied and enforced.

s the location of a standb

rator is u ble if:
1) it increases the cost of in ing the stan electric generator re than 1
percent; or
2) it increases the cost of installi nnecting the electrical lines for
he stan lectric generator by more than

() If a dedicatory merumgnL requires that the 1nstallat10n of a standby electric generator be

he proposed installation meets or

requiremen he information re mledtobe subm1ttedas Pt ¢ e h to fi rth
installation of a standby electric generator may not be greater or more detailed than the application
for anyv other improvement.

In a hearing, action, or i etermine whether a pr ed or installed stand

en rator complies w1th th f a chc tory ins rovision permitted b

11
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CHAPTER 207. DISCLOSURE OF INFORMATION BY
PROPERTY OWNERS' ASSOCIATIONS

This section was amended by the 84th Legislature.
Sec. 207.001. DEFINITIONS. In this chapter:

(1) "Restrictions" has the meaning assigned by Section 201.003.

3,

(2) “Dedicatory instrument,” “property owners' association,” and “restrictive
covenant” have the meanings assigned by Section 209.002 262-001.

(3) "Owner" means a person who owns record title to property in a subdivision or
the personal representative of an individual who owns record title to property in a subdivision.

(4) "Regular assessment" and "special assessment" have the meanings assigned by
Section 204.001.

(5) "Resale certificate” means a written statement issued, signed, and dated by an
officer or authorized agent of a property owners' association that contains the information specified
by Section 207.003(b).

(6) "Subdivision" means all land that has been divided into two or more parts and
that is or was burdened by restrictions limiting at least the majority of the land area burdened by
restrictions, excluding streets and public areas, to residential use only, if the instrument or
instruments creating the restrictions are recorded in the deed or real property records of a county.

This section was amended by the 84th Legislature.

Sec. 207.002. APPLICABILITY. (a) This chapter applies to a subdivision with a property owners'
association that is entitled to levy regular or special assessments.

(b) This chapter does not apply to a condominium council of owners governed by Chapter 81

or a condominium unit owners' association governed by Chapter 82.

Sec. 207.003. DELIVERY OF SUBDIVISION INFORMATION TO OWNER. (a) Not later than the
10th business day after the date a written request for subdivision information is received from an
owner or the owner's agent, a purchaser of property in a subdivision or the purchaser's agent, or a
title insurance company or its agent acting on behalf of the owner or purchaser and the evidence of
the requestor's authority to order a resale certificate under Subsection (a-1) is received and verified,
the property owners' association shall deliver to the owner or the owner's agent, the purchaser or the
purchaser's agent, or the title insurance company or its agent:

(1) a current copy of the restrictions applying to the subdivision;

(2) a current copy of the bylaws and rules of the property owners' association; and
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(8) aresale certificate prepared not earlier than the 60th day before the date the
certificate is delivered that complies with Subsection (b).

(a-1) For a request from a purchaser of property in a subdivision or the purchaser's agent,
the property owners' association may require the purchaser or purchaser's agent to provide to the
association, before the association begins the process of preparing or delivers the items listed in
Subsection (a), reasonable evidence that the purchaser has a contractual or other right to acquire
property in the subdivision.

(b) A resale certificate under Subsection (a) must contain:

(1) a statement of any right of first refusal, other than a right of first refusal that is
prohibited by statute, and any other restraint contained in the restrictions or restrictive covenants
that restricts the owner's right to transfer the owner's property;

(2) the frequency and amount of any regular assessments;

(3) the amount and purpose of any special assessment that has been approved
before and is due after the resale certificate is delivered;

(4) the total of all amounts due and unpaid to the property owners' association that
are attributable to the owner's property;

(5) capital expenditures, if any, approved by the property owners' association for
the property owners' association's current fiscal year;

(6) the amount of reserves, if any, for capital expenditures;
(7) the property owners' association's current operating budget and balance sheet;
(8) the total of any unsatisfied judgments against the property owners' association;

(9) the style and cause number of any pending lawsuit in which the property
owners' association is a party, other than a lawsuit relating to unpaid ad valorem taxes of an
individual member of the association;

(10) a copy of a certificate of insurance showing the property owners' association's
property and liability insurance relating to the common areas and common facilities;

(11) a description of any conditions on the owner's property that the property
owners' association board has actual knowledge are in violation of the restrictions applying to the
subdivision or the bylaws or rules of the property owners' association;

(12) a summary or copy of notices received by the property owners' association from
any governmental authority regarding health or housing code violations existing on the preparation
date of the certificate relating to the owner's property or any common areas or common facilities
owned or leased by the property owners' association;

(13) the amount of any administrative transfer fee charged by the property owners'
association for a change of ownership of property in the subdivision;

2
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(14) the name, mailing address, and telephone number of the property owners'
association's managing agent, if any;

(15) a statement indicating whether the restrictions allow foreclosure of a property
owners' association’s lien on the owner's property for failure to pay assessments; and

(16) a statement of all fees associated with the transfer of ownership, including a
description of each fee, to whom each fee is paid, and the amount of each fee.

(c) A property owners' association may charge a reasonable fee to assemble, copy, and
deliver the information required by this section and may charge a reasonable fee to prepare and
deliver an update of a resale certificate under Subsection (f).

(c-1) The property owners' association may require payment before beginning the process of
providing a resale certificate but may not process a payment for a resale certificate until the
certificate is available for delivery. The association may not charge a fee if the certificate is not
provided in the time prescribed by Subsection (a).

(d) The property owners' association shall deliver the information required by Subsection
(a) or (f) to the person specified in the written request. A written request that does not specify the
name and location to which the information is to be sent is not effective. The property owners'
association may deliver the information required by Subsection (a) and any update to the resale
certificate required by Subsection (f) by mail, hand delivery, or alternative delivery means specified
in the written request.

(e) Unless required by a dedicatory instrument, neither a property owners' association or
its agent is required to inspect a property before issuing a resale certificate or an update to a resale
certificate.

(f) Not later than the seventh business day after the date a written request for an update of
a resale certificate delivered under Subsection (a) is received from an owner, owner's agent, or title
insurance company or its agent acting on behalf of the owner, the property owners' association shall
deliver to the owner, owner's agent, or title insurance company or its agent an updated resale
certificate that contains the following information:

(1) if a right of first refusal or other restraint on sale is contained in the
restrictions, a statement of whether the property owners' association waives the restraint on sale;

(2) the status of any unpaid special assessments, dues, or other payments
attributable to the owner's property; and

(3) any changes to the information provided in the resale certificate issued under
Subsection (a).

(g) Requests for an updated resale certificate pursuant to Subsection (f) must be made
within 180 days of the date a resale certificate is issued under Subsection (a). The update request
may be made only by the party requesting the original resale certificate.
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Sec. 207.004. OWNER'S REMEDIES FOR FAILURE BY PROPERTY OWNERS' ASSOCIATION
TO TIMELY DELIVER INFORMATION. (a) If a property owners' association does not timely
deliver information in accordance with Section 207.003, the owner, owner's agent, or title insurance
company or its agent acting on behalf of the owner may submit a second request for the information.

(b) If a property owners' association fails to deliver the information required under Section
207.003 before the seventh day after the second request for the information was mailed by certified
mail, return receipt requested, or hand delivered, evidenced by receipt, the owner:

(1) may seek one or any combination of the following:

(A) a court order directing the property owners' association to furnish the
required information;

(B) ajudgment against the property owners' association for not more than
$500;

(C) ajudgment against the property owners' association for court costs and
attorney's fees; or

(D) ajudgment authorizing the owner or the owner's assignee to deduct the
amounts awarded under Paragraphs (B) and (C) from any future regular or special assessments
payable to the property owners' association; and

(2) may provide a buyer under contract to purchase the owner's property an
affidavit that states that the owner, owner's agent, or title insurance company or its agent acting on
behalf of the owner made, in accordance with this chapter, two written requests to the property
owners' association for the information described in Section 207.003 and that the association did not
timely provide the information.

(c) If the owner provides a buyer under contract to purchase the owner's property an
affidavit in accordance with Subsection (b)(2):

(1) the buyer, lender, or title insurance company or its agent is not liable to the
property owners' association for:

(A) any money that is due and unpaid to the property owners' association
on the date the affidavit was prepared; and

(B) any debt to the property owners' association or claim by the property
owners' association that accrued before the date the affidavit was prepared; and

(2) the property owners' association's lien to secure the amounts due the property
owners' association on the owner's property on the date the affidavit was prepared shall
automatically terminate.

Sec. 207.005. EFFECT OF RESALE CERTIFICATE; LIABILITY. (a) A property owners'
association may not deny the validity of any statement in the resale certificate. The property
owners' association's lien to secure undisclosed amounts due the property owners' association on the
date the resale certificate is prepared shall automatically terminate as a lien securing the
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undisclosed amount. A buyer, buyer's agent, owner, owner's agent, lender, and title insurance
company and its agent are not liable for any debt or claim existing on the preparation date of the
resale certificate that is not disclosed in the resale certificate.

(b) A resale certificate does not affect:

(1) the right of a property owners' association to recover debts or claims that arise
or become due after the date the resale certificate is prepared; or

(2) a lien on a property securing payment of future assessments held by the
property owners' association.

(c) The owner's agent and the title insurance company and its agent are not liable to a
buyer for any delay or failure by the property owners' association in delivering the information
required by Section 207.003.

(d) Except as provided by Section 207.004, the property owners' association is not liable to
an owner selling property in the subdivision for delay or failure to deliver the information required
by Section 207.003. An officer or agent of the property owners' association is not liable for a delay or
failure to furnish a resale certificate.

Sec. 207.006. ONLINE SUBDIVISION INFORMATION REQUIRED. A property owners'
association shall make dedicatory instruments relating to the association or subdivision and filed in
the county deed records available on a website if the association has, or a management company on
behalf of the association maintains, a publicly accessible website.
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CHAPTER 209. TEXAS RESIDENTIAL PROPERTY
OWNERS PROTECTION ACT

Sec. 209.001. SHORT TITLE. This chapter may be cited as the Texas Residential Property Owners
Protection Act.

This section was amended by the 84th Legislature.
Sec. 209.002. DEFINITIONS. In this chapter:

(1) "Assessment" means a regular assessment, special assessment, or other amount
a property owner is required to pay a property owners' association under the dedicatory instrument
or by law.

(2) "Board" means the governing body of a property owners' association.

(3) "Declaration" means an instrument filed in the real property records of a county
that includes restrictive covenants governing a residential subdivision.

(4) "Dedicatory instrument" means each governing instrument covering the
establishment, maintenance, and operation of a residential subdivision. The term includes
restrictions or similar instruments subjecting property to restrictive covenants, bylaws, or similar
instruments governing the administration or operation of a property owners' association, to properly
adopted rules and regulations of the property owners' association, and to all lawful amendments to
the covenants, bylaws, rules, or regulations.

(4-a) "Development period" means a period stated in a declaration during which a
declarant reserves:

(A) aright to facilitate the development, construction, and marketing of the
subdivision; or

(B) a right to direct the size, shape, and composition of the subdivision.

(5) "Lot" means any designated parcel of land located in a residential subdivision,
including any improvements on the designated parcel.

(6) "Owner" means a person who holds record title to property in a residential
subdivision and includes the personal representative of a person who holds record title to property in
a residential subdivision.

(7) "Property owners' association" or "association" means an incorporated or
unincorporated association that:

(A) is designated as the representative of the owners of property in a
residential subdivision;
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(4) the recording data for the declaration;

(5) the name and mailing address of the association;

(6) the name and mailing address of the person managing the association or the
association's designated representative; and

(7) other information the association considers appropriate.

(a-1) The county clerk of each county in which a management certificate is filed as required
by this section shall record the management certificate in the real property records of the county and
index the document as a "Property Owners' Association Management Certificate."

(b) The property owners' association shall record an amended management certificate not
later than the 30th day after the date the association has notice of a change in any information in
the recorded certificate required by Subsection (a).

(c) Except as provided under Subsections (d) and (e), the property owners' association and
its officers, directors, employees, and agents are not subject to liability to any person for a delay in
recording or failure to record a management certificate, unless the delay or failure is wilful or caused
by gross negligence.

(d) If a property owners' association fails to record a management certificate or an amended
management certificate under this section, the purchaser, lender, or title insurance company or its
agent in a transaction involving property in the property owners' association is not liable to the
property owners' association for:

(1) any amount due to the association on the date of a transfer to a bona fide
purchaser; and

(2) any debt to or claim of the association that accrued before the date of a transfer
to a bona fide purchaser.

(e) A lien of a property owners' association that fails to file a management certificate or an
amended management certificate under this section to secure an amount due on the effective date of
a transfer to a bona fide purchaser is enforceable only for an amount incurred after the effective date
of sale.

() For purposes of this section, "bona fide purchaser" means:

(1) a person who pays valuable consideration without notice of outstanding rights
of others and acts in good faith; or

(2) a third-party lender who acquires a security interest in the property under a
deed of trust.
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This section was amended by the 84th Legislature.

Sec, 209 0041 ADOPTION OR AMENDMENT OI‘ CERTAIN DEDI CATORY INS’PRU MEN’!‘S fey

(b) This section applies to a residential subdivision in which property owners are subject to
mandatory membership in a property owners' association.

(¢) This section does not apply to a property owners' association that is subject to Chapter
552, Government Code, by application of Section 552.0036, Government Code.

(d) This section does not apply to the amendment of a declaration during a development
period.

(e) This section applies to a dedicatory instrument regardless of the date on which the
dedicatory instrument was created.

(f) This section supersedes any contrary requirement in a dedicatory instrument.

(g) To the extent of any conflict with another provision of this title, this section prevails.

(h) Except as provided by Subsecti —1) or (h—2) this-subseetion, a declaration may be
amended only by a vote of 67 percent of the total votes allocated to property owners entitled to vote on
the amendment of the declaration in-the-property-owners-asseeiation, in addition to any governmental
approval required by law.

(h=1) If the declaration contains a lower percentage than prescribed by Subsection
(h), the percentage in the declaration controls.
h-2) If the d ion ig silent as to voti i for endment, the ration
may be amended by a vote of owners owning 6 n he lots subject to the sation

(i) A bylaw may not be amended to conflict with the declaration.

This section was amended by the 84th Legislature.

Sec 209 0042. METHODS OoF PROVI IN NOTICES TO OWNERS. i his section, a
. 1880C14 id

) A property owners' association may use lternative method of providi i d
under this section rovide not:ce wl:u an th x meth d is prescribed by law onl th
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(c) A property owners' association may not require an owner to allow the association to use
an alternative method of providing notice adopted under this section to provide to the owner any

notice for which another method of providing notice is preseribed by law.

Sec. 209.005. ASSOCIATION RECORDS. (a) Except as provided by Subsection (b), this section
applies to all property owners' associations and controls over other law not specifically applicable to
a property owners' association.

(b) This section does not apply to a property owners' association that is subject to Chapter
552, Government Code, by application of Section 552.0036, Government Code.

(¢) Notwithstanding a provision in a dedicatory instrument, a property owners' association
shall make the books and records of the association, including financial records, open to and
reasonably available for examination by an owner, or a person designated in a writing signed by the
owner as the owner's agent, attorney, or certified public accountant, in accordance with this section.
An owner is entitled to obtain from the association copies of information contained in the books and
records.

(d) Except as provided by this subsection, an attorney's files and records relating to the
property owners' association, excluding invoices requested by an owner under Section 209.008(d), are
not records of the association and are not subject to inspection by the owner or production in a legal
proceeding. If a document in an attorney's files and records relating to the association would be
responsive to a legally authorized request to inspect or copy association documents, the document
shall be produced by using the copy from the attorney's files and records if the association has not
maintained a separate copy of the document. This subsection does not require production of a
document that constitutes attorney work product or that is privileged as an attorney-client
communication.

(e) An owner or the owner's authorized representative described by Subsection (¢) must
submit a written request for access or information under Subsection (c) by certified mail, with
sufficient detail describing the property owners' association's books and records requested, to the
mailing address of the association or authorized representative as reflected on the most current
management certificate filed under Section 209.004. The request must contain an election either to
inspect the books and records before obtaining copies or to have the property owners' association
forward copies of the requested books and records and:

(1) if an inspection is requested, the association, on or before the 10th business day
after the date the association receives the request, shall send written notice of dates during normal
business hours that the owner may inspect the requested books and records to the extent those books
and records are in the possession, custody, or control of the association; or

(2) if copies of identified books and records are requested, the association shall, to
the extent those books and records are in the possession, custody, or control of the association,
produce the requested books and records for the requesting party on or before the 10th business day
after the date the association receives the request, except as otherwise provided by this section.

() If the property owners' association is unable to produce the books or records requested
under Subsection (e) on or before the 10th business day after the date the association receives the
request, the association must provide to the requestor written notice that:

6
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(1) informs the requestor that the association is unable to produce the information
on or before the 10th business day after the date the association received the request; and

(2) states a date by which the information will be sent or made available for
inspection to the requesting party that is not later than the 15th business day after the date notice
under this subsection is given.

(g) If an inspection is requested or required, the inspection shall take place at a mutually
agreed on time during normal business hours, and the requesting party shall identify the books and
records for the property owners' association to copy and forward to the requesting party.

(h) A property owners' association may produce books and records requested under this
section in hard copy, electronic, or other format reasonably available to the association.

(i) A property owners' association board must adopt a records production and copying policy
that prescribes the costs the association will charge for the compilation, production, and reproduction
of information requested under this section. The prescribed charges may include all reasonable costs
of materials, labor, and overhead but may not exceed costs that would be applicable for an item
under 1 T.A.C. Section 70.3. The policy required by this subsection must be recorded as a dedicatory
instrument in accordance with Section 202.006. An association may not charge an owner for the
compilation, production, or reproduction of information requested under this section unless the
policy prescribing those costs has been recorded as required by this subsection. An owner is
responsible for costs related to the compilation, production, and reproduction of the requested
information in the amounts prescribed by the policy adopted under this subsection. The association
may require advance payment of the estimated costs of compilation, production, and reproduction of
the requested information. If the estimated costs are lesser or greater than the actual costs, the
association shall submit a final invoice to the owner on or before the 30th business day after the date
the information is delivered. If the final invoice includes additional amounts due from the owner,
the additional amounts, if not reimbursed to the association before the 30th business day after the
date the invoice is sent to the owner, may be added to the owner's account as an assessment. If the
estimated costs exceeded the final invoice amount, the owner is entitled to a refund, and the refund
shall be issued to the owner not later than the 30th business day after the date the invoice is sent to
the owner.

() A property owners' association must estimate costs under this section using amounts
prescribed by the policy adopted under Subsection (i).

(k) Except as provided by Subsection (1) and to the extent the information is provided in the
meeting minutes, the property owners' association is not required to release or allow inspection of
any books or records that identify the dedicatory instrument violation history of an individual owner
of an association, an owner's personal financial information, including records of payment or
nonpayment of amounts due the association, an owner's contact information, other than the owner's
address, or information related to an employee of the association, including personnel files.
Information may be released in an aggregate or summary manner that would not identify an
individual property owner.

(1) The books and records described by Subsection (k) shall be released or made available
for inspection if:

(1) the express written approval of the owner whose records are the subject of the
request for inspection is provided to the property owners' association; or
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(2) a court orders the release of the books and records or orders that the books and
records be made available for inspection.

(m) A property owners' association composed of more than 14 lots shall adopt and comply
with a document retention policy that includes, at a minimum, the following requirements:

(1) certificates of formation, bylaws, restrictive covenants, and all amendments to
the certificates of formation, bylaws, and covenants shall be retained permanently;

(2) financial books and records shall be retained for seven years;
(3) account records of current owners shall be retained for five years;

(4) contracts with a term of one year or more shall be retained for four years after
the expiration of the contract term;

(6) minutes of meetings of the owners and the board shall be retained for seven
years; and

(6) tax returns and audit records shall be retained for seven years.

(n) A member of a property owners' association who is denied access to or copies of
association books or records to which the member is entitled under this section may file a petition
with the justice of the peace of a justice precinct in which all or part of the property that is governed
by the association is located requesting relief in accordance with this subsection. If the justice of the
peace finds that the member is entitled to access to or copies of the records, the justice of the peace
may grant one or more of the following remedies:

(1) ajudgment ordering the property owners' association to release or allow access
to the books or records;

(2) ajudgment against the property owners' association for court costs and
attorney's fees incurred in connection with seeking a remedy under this section; or

(3) ajudgment authorizing the owner or the owner's assignee to deduct the
amounts awarded under Subdivision (2) from any future regular or special assessments payable to
the property owners' association.

(0) If the property owners' association prevails in an action under Subsection (n), the
association is entitled to a judgment for court costs and attorney's fees incurred by the association in
connection with the action.

(p) On or before the 10th business day before the date a person brings an action against a
property owners' association under this section, the person must send written notice to the
association of the person's intent to bring the action. The notice must:

(1) be sent certified mail, return receipt requested, or delivered by the United
States Postal Service with signature confirmation service to the mailing address of the association or
authorized representative as reflected on the most current management certificate filed under
Section 209.004; and

8
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(2) describe with sufficient detail the books and records being requested.

(q) For the purposes of this section, "business day" means a day other than Saturday,
Sunday, or a state or federal holiday.

This section was amended by the 84th Legislature.

Sec. 209.0051. OPEN BOARD MEETINGS. (a) This section does not apply to a property owners'
association that is subject to Chapter 551, Government Code, by application of Section 551.0015,
Government Code.

(b) In this section, “board 3B meeting”:

1) means a deliberation between a quor f the voting board of t roper
owners' association, or between a quorum of the i rd anoth son, durin
which property owners' association business is considered and the board takes formal action:
and

does not include ring of a quorum of t rd at a social functi
unrelated to the business of t ssociation or the atten e uorum of the board at
regional. state. or national convention. ceremonial event. or press conference, if formal action

ken and anv discussi f associ n business the social fu
convention, ceremonial event, or press conference.

(¢) Regular and special board meetings must be open to owners, subject to the right of the
board to adjourn a board meeting and reconvene in closed executive session to consider actions
involving personnel, pending or threatened litigation, contract negotiations, enforcement actions,
confidential communications with the property owners' association's attorney, matters involving the
invasion of privacy of individual owners, or matters that are to remain confidential by request of the
affected parties and agreement of the board. Following an executive session, any decision made in
the executive session must be summarized orally and placed in the minutes, in general terms,
without breaching the privacy of individual owners, violating any privilege, or disclosing information
that was to remain confidential at the request of the affected parties. The oral summary must
include a general explanation of expenditures approved in executive session.

(c—1) Except for a meeting held by electronic or telephonic means under Subsection (c=2) (h),
a board meeting must be held in a county in which all or part of the property in the subdivision is
located or in a county adjacent to that county.
(o 'd meeting may be held by electronic or telephonic means provided that:
(1) each board member may hear and be heard by every other board member;
2) except for any portion of the meeti ducted in executive session:
A ners in attendance at the meeting may hear rd
members: and
(B) owners are allowed to listen using any electronic or telephonic
communication method used or expected to be used by a board member to

participate; and
3) the notice of the meeting includes instructions for owners to access any
ommunication method requi o be accessible » Subdivision (2)(B

(d) The board shall keep a record of each regular or special board meeting in the form of
written minutes of the meeting. The board shall make meeting records, including approved minutes,
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available to a member for inspection and copying on the member's written request to the property
owners' association's managing agent at the address appearing on the most recently filed
management certificate or, if there is not a managing agent, to the board.

(e) Members shall be given notice of the date, hour, place, and general subject of a regular
or special board meeting, including a general description of any matter to be brought up for
deliberation in executive session. The notice shall be:

(1) mailed to each property owner not later than the 10th day or earlier than the
60th day before the date of the meeting; or

(2) provided at least 72 hours before the start of the meeting by:

(A) posting the notice in a conspicuous manner reasonably designed to
provide notice to property owners' association members:

(1) in a place located on the association's common property or, with
the property owner's consent, on other conspicuously located privately owned property within the
subdivision; or

(i) on any Internet website maintained by the association or other
Internet media; and

(B) sending the notice by e-mail to each owner who has registered an e-mail
address with the association.

(f) It is an owner's duty to keep an updated e-mail address registered with the property
owners' association under Subsection (e)(2)(B).

(g) If the board recesses a regular or special board meeting to continue the following
regular business day, the board is not required to post notice of the continued meeting if the recess is
taken in good faith and not to circumvent this section. If a regular or special board meeting is
continued to the following regular business day, and on that following day the board continues the
meeting to another day, the board shall give notice of the continuation in at least one manner
prescribed by Subsection (€)(2)(A) within two hours after adjourning the meeting being continued.

(h) Except as provided by this subsection. a A board may take action outside of a meeting

meeb-by-any-method-of communieation, including voting by electronic or and telephonic means,
without prior notice to owners under Subsection (e), if each board member is given a reasonable
opportunity to express the board member's opinion to all other board members and to vote direetor

-Reees hat-req % Hion Any actlon taken Wlthout notice to owners
under Subsectlon (e) must be summanzed orally, including an explanation of any known actual or
estimated expenditures approved at the meeting, and documented in the minutes of the next regular
or special board meeting. The board may not, unless done in an open meeting for which witheut prior
notice was given to owners under Subsection (e), consider or vote on:

(1) fines;
(2) damage assessments;

10
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(3) initiation of foreclosure actions;

(4) initiation of enforcement actions, excluding temporary restraining orders or
violations involving a threat to health or safety;

() increases in assessments;

(6) levying of special assessments;

(7) appeals from a denial of architectural control approval; ez

(8) a suspension of a right of a particular owner before the owner has an opportunity
to attend a board meeting to present the owner's position, including any defense, on the
issue;

(9) lending or borrowing money;

10) the adoption or amendment dedicatory instrument:
(11) the approval of an annual budget or the approval of an amendment of an annual
budget that increases the budget by more than 10 percent:
(12) the sale or purchase of real property:
(13) the filling of a vacancy on the board:
(14) the construction of capital improvements other than the repair. replacement. or
enhancement of existing capital improvements; or

(15) the election of an officer.

(i) This section applies to a meeting of a property owners' association board during the
development period only if the meeting is conducted for the purpose of:

(1) adopting or amending the governing documents, including declarations, bylaws,
rules, and regulations of the association;

(2) increasing the amount of regular assessments of the association or adopting or
increasing a special assessment;

(3) electing non-developer board members of the association or establishing a
process by which those members are elected; or

(4) changing the voting rights of members of the association.
This section was amended by the 84th Legislature.

Sec. 209.0052. ASSOCIATION CONTRACTS. (a) This section does not apply to a contract entered
into by an association during the development period.

(b) An association may enter into an enforceable contract with a current association board
member, a person related to a current association board member within the third degree by
consanguinity or affinity, as determined under Chapter 573, Government Code, a company in which
a current association board member has a financial interest in at least 51 percent of profits, or a
company in which a person related to a current association board member within the third degree by
consanguinity or affinity, as determined under Chapter 573, Government Code, has a financial
interest in at least 51 percent of profits only if the following conditions are satisfied:

(1) the board member, relative, or company bids on the proposed contract and the
association has received at least two other bids for the contract from persons not associated with the
board member, relative, or company, if reasonably available in the community;
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(2) the board member:
(A) is not given access to the other bids;
(B) does not participate in any board discussion regarding the contract; and
(C) does not vote on the award of the contract;

(3) the material facts regarding the relationship or interest with respect to the
proposed contract are disclosed to or known by the association board and the board, in good faith and
with ordinary care, authorizes the contract by an affirmative vote of the majority of the board
members who do not have an interest governed by this subsection; and

(4) the association board certifies that the other requirements of this subsection
have been satisfied by a resolution approved by an affirmative vote of the majority of the board
members who do not have an interest governed by this subsection.

Sec. 209.0055. VOTING. (a) This section applies only to a property owners' association that:

(1) provides maintenance, preservation, and architectural control of residential and
commercial property within a defined geographic area in a county with a population of 2.8 million or
more or in a county adjacent to a county with a population of 2.8 million or more; and

(2) is a corporation that:

(A) is governed by a board of trustees who may employ a general manager
to execute the association's bylaws and administer the business of the corporation;

(B) does not require membership in the corporation by the owners of the
property within the defined area; and

(C) was incorporated before January 1, 20086.

(b) A property owners' association described by Subsection (a) may not bar a property
owner from voting in an association election solely based on the fact that:

(1) there is a pending enforcement action against the property owner; or

(2) the property owner owes the association any delinquent assessments, fees, or
fines.

This section was amended by the 84th Legislature.

Sec. 209.0056. NOTICE OF ELECTION OR ASSOCIATION VOTE. (a) Not later than the 10th day
or earlier than the 60th day before the date of an election or vote, a property owners' association
shall give written notice of the election or vote to:
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(a) For an election or vote taken at a meeting of the owners. not Net later than the

10th day or earlier than the 60th day before the date of the an election or vote, a property
owners' association shall give written notice of the election or vote to:
(1) each owner of property in the property owners' association, for purposes of
an association-wide election or vote; or
(2) each owner of property in the property owners' association entitled under
the dedicatory instruments to vote in a particular representative election, for
purposes of a vote that involves election of representatives of the association who are
vested under the dedicatory instruments of the property owners' association with the
authority to elect or appoint board members of the property owners' association.
(a—1) For an election or vote of owners not taken at a meeting. the property owners'
association shall give notice of the election or vote to all owners entitled to vote on any
matter under consideration. The notice shall be given not later than the 20th day before the
latest date on which a ballot may be submitted to be counted.

(b) This section supersedes any contrary requirement in a dedicatory instrument.

(c) This section does not apply to a property owners' association that is subject to Chapter
552, Government Code, by application of Section 552.0036, Government Code.

This section was amended by the 84th Legislature.

Sec. 209.0057. RECOUNT OF VOTES. (a) This section does not apply to a property owners'
association that is subject to Chapter 552, Government Code, by application of Section 552.0036,
Government Code.

(b) Any owner may, not later than the 15th day after the later of the date of any the
meeting of owners at which the election or vote was held or the date of the announcement of
the results of the election or vote, require a recount of the votes. A demand for a recount
must be submitted in writing either:

(1) by verified eextified mail-return-receipt-requested; or by delivery by the
United States Postal Service with signature confirmation service to the property
owners' association's mailing address as reflected on the latest management
certificate filed under Section 209.004; or

(2) in person to the property owners' association's managing agent as
reflected on the latest management certificate filed under Section 209.004 or to the
address to which absentee and proxy ballots are mailed.

(b—1) The property owners' association must estimate the costs for performance of the
recount by a person qualified to tabulate votes under Subsection (¢) and must send an invoice
for the estimated costs to the requesting owner at the owner's last known address according

to association records not later than the 20th day after the date the association receives the

owner's demand for the recount.

=2 wner demanding a recount under thi ion must pay the invoice
escribed by Subsection (b—1) i 11 to the rty owners' a iation on or before the 30th

day after the date the invoice ig sent to the owner.
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(b=3) If the invoice described by Subsection (b—1) is not paid by the deadline

prescribed by Subsection (b—2), the owner's demand for a recount is considered withdrawn
and a recount is not required.

4) If the estim osts under Subsection (b—1) are lesser or greater than the
actual costs. the property owners' association must send a final invoice to the owner on or
before the 30th business day after the date the results of the recount are provided. If the
final invoice includes additional amounts owed by the owner, any additional amounts not
paid to the association before the 30th business dav after the date the invoice is sent to the
owner may be added to the owner's account as an assessment. If the estimated costs exceed
the final invoice amount, the owner is entitled to a refund. The refund shall be paid to the

owner at the time the final invoice is sent under this subsection.

(c) Following receipt of pavment under Subsection (b—2), the property owners'
association shall, at the expense of the owner requesting the recount, retain for the purpose
of performing the recount; the services of a person qualified to tabulate votes under this
subsection. The association shall enter into a contract for the services of a person who:

(1) is not a member of the association or related to a member of the
association board within the third degree by consanguinity or affinity, as determined
under Chapter 573, Government Code; and

(2) 1s:

(A) a current or former:
(1) county judge;
(i1) county elections administrator;
(i11) justice of the peace; or
(iv) county voter registrar; or

(B) a person agreed on by the association and each person the-petsons
requesting the recount.

(d) On Any-re beee be-performed-en or before the 30th day
after the date of rece1pt of a—Peq-uest—&nd payment for a recount in accordance with

ubsection (b—2), th ount must be completed and th erty owners' association must
provide each owner who requested the recount with notice of the results of the recount
Subseetions{(b)and-(e}). If the recount changes the results of the election, the proeperty

owners' association shall reimburse the requesting owner for the cost of the recount not later

b,an the 30t;h dax aftgr ;hg dgtg the result,g g th rgcgunL a g pl g\udgg} Sﬂhe—pfepefty

reeount: Any actlon taken by the board in the perlod between the initial electlon Vote tally
and the completion of the recount is not affected by any recount.

This section was amended by the 84th Legislature.

Sec. 209.0058. BALLOTS. (a) Ex as provi by Subsection [Any] vote cast in-an-—eleetion
er-vote by a member of a property owners' association must be in writing and signed by the member

if the vote is cast:
(1) outside of a meeting;
2) in an election to fill a position on the board;
(3) on a proposed adoption or amendment of a dedicatory instrument;
(4) on a proposed increase in the amount of a regular assessment or the
proposed adoption of a special assessment; or

(5) on the proposed removal of a board member.
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(a—1) If a property owners' association elects to use a ballot for a vote on a matter
other than a matter described by Subsection (a), the ballot must be:

(1) in writing and signed by the member: or
2 by secret ballot in accordance with Subsection (d).

(b) Electronic votes cast under Section 209.00592 constitute written and signed ballots.

(c) In a property owners' association an-asseeiation-wide election, written and signed ballots
are not required for uncontested races.

(d) A property owners' association may adopt rules to allow voting by secret ballot by
association members. The association must take measures to reasonably ensure that:

(1) a member cannot cast more votes than the member is eligible to cast in an
election or vote;
(2) the association counts each vote cast by a member that the member is eligible to

cast; and
in any election for the board. each candidate may name one perso rve t
counti f the ballots. provi hat this does not entitle an server to see the name of the
rson wh t any ballot, ani any disruptive observer ma removed.

This section was amended by the 84th Legislature.

Sec. 209.0059. RIGHT TO VOTE. (a) A provision in a dedicatory instrument that would
disqualify a property owner from voting in a property owners' association election of board members
or on any matter concerning the rights or responsibilities of the owner is void.

(b) This section does not apply to a property owners' association that is subject to Chapter
552, Government Code, by application of Section 552.0036, Government Code.

In a residential development with 10 or fewer lots for which the declaration was
recorded before January 1. 2015, a person may not vote in a property owners' association election
u he person is subject dedica i ument governing the association through whic e

association exercises its authority.
This section was amended by the 84th Legislature.

Sec. 209.00591. BOARD MEMBERSHIP. (a) Except as provided by this section, a provision in a
dedicatory instrument that restricts a property owner's right to run for a position on the board of the
property owners' association is void.

(a—1) Ngtwmhstandlgg any other pr gmsmn gf t.h:s chapter, a nropertx owners' association's
. ’ b : b 3 -
instruments but requir rd membe ide in that subdivision. uirement
scrib this tion is not icable durin evelopment peri

(b) If a board is presented with written, documented evidence from a database or other
record maintained by a governmental law enforcement authority that a board member has been
convicted of a felony or crime involving moral turpitude, the board member is immediately ineligible
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to serve on the board of the property owners' association, automatically considered removed from the
board, and prohibited from future service on the board.

(c) The declaration may provide for a period of declarant control of the association during
which a declarant, or persons designated by the declarant, may appoint and remove board members
and the officers of the association, other than board members or officers elected by members of the
property owners' association. Regardless of the period of declarant control provided by the
declaration, on or before the 120th day after the date 75 percent of the lots that may be created and
made subject to the declaration are conveyed to owners other than a declarant or a builder in the

usiness of constructing homes who purchased the lots from the declarant for the purpose of sellin
completed homes built on the lots, at least one-third of the board members must be elected by owners
other than the declarant. If the declaration does not include the number of lots that may be created
and made subject to the declaration, at least one-third of the board members must be elected by
owners other than the declarant not later than the 10th anniversary of the date the declaration was
recorded.

This section was amended by the 84th Legislature.

Sec. 209.00592. VOTING; QUORUM. (a) Subject to Subsection (a-1). the voting rights of an owner
may be cast or given:

(1) in person or by proxy at a meeting of the property owners' association;

(2) by absentee ballot in accordance with this section;

(3) by electronic ballot in accordance with this section; or

(4) by any method of representative or delegated voting provided by a dedicatory
instrument.

a— xcept as provided by this su ion. unless a dedicatory instrument provi

otherwige, a property owners' association is not required to provide an owner with more than one

voting method. An owner must be allowed to vote by absentee ballot or proxy.

(b) An absentee or electronic ballot:

(1) may be counted as an owner present and voting for the purpose of establishing a
quorum only for items appearing on the ballot;

(2) may not be counted, even if properly delivered, if the owner attends any meeting
to vote in person, so that any vote cast at a meeting by a property owner supersedes any vote
submitted by absentee or electronic ballot previously submitted for that proposal; and

(3) may not be counted on the final vote of a proposal if the motion was amended at
the meeting to be different from the exact language on the absentee or electronic ballot.

(b=1) For purposes of Subsection (b). a nomination taken from the floor in a board member

c i considered an amendment t roposal for the election.
(c) A solicitation for votes by absentee ballot must include:

(1) an absentee ballot that contains each proposed action and provides an
opportunity to vote for or against each proposed action;
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(2) instructions for delivery of the completed absentee ballot, including the delivery
location; and

(3) the following language: "By casting your vote via absentee ballot you will forgo
the opportunity to consider and vote on any action from the floor on these proposals, if a meeting is
held. This means that if there are amendments to these proposals your votes will not be counted on
the final vote on these measures. If you desire to retain this ability, please attend any meeting in
person. You may submit an absentee ballot and later choose to attend any meeting in person, in
which case any in-person vote will prevail."

(d) For the purposes of this section, "electronic ballot" means a ballot:
(1) given by:
(A) e-mail;
(B) facsimile; or
(C) posting on an Internet website;

(2) for which the identity of the property owner submitting the ballot can be
confirmed; and

(3) for which the property owner may receive a receipt of the electronic
transmission and receipt of the owner's ballot.

(e) If an electronic ballot is posted on an Internet website, a notice of the posting shall be
sent to each owner that contains instructions on obtaining access to the posting on the website.

(f) This section supersedes any contrary provision in a dedicatory instrument.

(g) This section does not apply to a property owners' association that is subject to Chapter
552, Government Code, by application of Section 552.0036, Government Code.

This section was amended by the 84th Legislature.

Sec. 209.00593. ELECTION OF BOARD MEMBERS. (a) Notwithstanding any provision in a
dedicatory instrument, any board member whose term has expired must be elected by owners who
are members of the property owners' association. A board member may be appointed by the board to
fill a vacancy on the board. A board member appointed to fill a vacant position shall serve for the
remainder of the unexpired term of the position.

(a=1) At least 10 days before the date a property owners' association composed gf

more than lots disseminates abse llots or other ballots ssociation mem

purposes of voting in a boald membe; elggglon, the assocmtlon must p;gv;dg notice to th
h b

cand Ldggg 8 request to be pl n the ballo h ]in to submit
request. The deadline m e earlier than the 10t after the da ssociation
rovide otice required b is subsection.
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—2) The notice required bsection (a—1) must be:

(1) mailed to each owner: or
(2) provided by:

(A) posting the notice in a conspicuous manner reasonably designed
to provide notice to association members:

i) in a place located on the a iation's common property or
with the property owner's consent. on other conspicuously locate
privately owned property within the subdivision: or

(ii) on any Internet website maintained by the association or
other Internet media; and
(B) sending the notice by e-mail to each owner who has registered an

e-mail address with the association.
a—3) An association described by Subsection (a—1) shall include on each absentee
ballot or other ballot for a board member election the name of each eligible candidate from
whom the association received a request to be placed on the ballot in accordance with this

section.

(b) The board of a property owners' association may amend the bylaws of the property
owners' association to provide for elections to be held as required by Subsection (a).

(¢c) The appointment of a board member in violation of this section is void.

(d) This section does not apply to the appointment of a board member during a development

period.

(e) This section does not apply to a representative board whose members or delegates are
elected or appointed by representatives of a property owners' association who are elected by owner
members of a property owners' association.

This section was amended by the 84th Legislature.

Sec. 209.00594. TABULATION OF AND ACCESS TO BALLOTS. (a) Notwithstanding any other
provision of this chapter or any other law, a person who is a candidate in a property owners'
association election or who is otherwise the subject of an association vote, or a person related to that
person within the third degree by consanguinity or affinity, as determined under Chapter 573,
Government Code, may not tabulate or otherwise be given access to the ballots cast in that election
or vote except as provided by this section.

(b) A person other than a person described by Subsection (a) may tabulate votes in an
association election or vote butm P : Ge : other-persen-hew-an-individual-ve

1) A person who tabulates votes under Subsectio 1 who performs a recoun
nder Section 209.0057(c) may not dis e rson how an individual voted.

(¢) Notwithstanding any other provision of this chapter or any other law, only a person
who tabulates votes under Subsection (b) or who performs a recount under Section 209.0057(c) may
be given access to the ballots cast in the election or vote.
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d) This section may n nstrued to affect a person's obligation to comply with
court order for the release of ballots or other voting records.

This section was amended by the 84th Legislature.

Sec. 209.006. NOTICE REQUIRED BEFORE ENFORCEMENT ACTION. (a) Before a property
owners' association may suspend an owner's right to use a common area, file a suit against an owner
other than a suit to collect a regular or special assessment or foreclose under an association's lien,
charge an owner for property damage, or levy a fine for a violation of the restrictions or bylaws or
rules of the association, the association or its agent must give written notice to the owner by certified

mail-returnrecciptrequested.
(b) The notice must:

(1) describe the violation or property damage that is the basis for the suspension
action, charge, or fine and state any amount due the association from the owner;
(2) except as provided by Subsection (d). inform the owner that the owner:
(A) is entitled to a reasonable period to cure the violation and avoid the fine
or suspension if the violation is of g culable natu,re g ;d_ d_ggs ngL gg_e;g a threat to
pubhc hegl;h o; ggfgtz ples e able

Stha o3 . £ &

(B) may request a hearlng under Sectlon 209 007 on or before the 30th day
after the date the-ownerreeeives the notice was mailed to the owner; and
(C) may have special rights or relief related to the enforcement action under
federal law, including the Servicemembers Civil Relief Act (50 U.S.C. App. Section
501 et seq.), if the owner is serving on active military duty;

( ) gpgg;fy the date by which the owner must cure the violation if the violation is of a
n s not pose a h1e bli 1th or safety:
o er a e owner's last k

on the association records.

¢) The date specified in the notice under Subsection ust provide a reason period
to cure the violation if the violation is of a curable nature an threat to public health
or safety.
d) Subsections d do n 1 a v1olat10n for which the owner has been
p iven notice under this section and the ) B
this section in the preceding six months
e) If ; cures the violation before iration of the period for cure described by

Subseection (¢), a fine may not be assessed for the violation.

For pur of this sectio violation is considered a threat ublic health or safet
the violation could materially affect the physical health or safety of an ordinary resident.

(g) F pg;pgggs of f,l'us ggctmn a v1olgt10n is gogsld ered uncur gble if the violation has
i di able : edie ati

isn ing is not consider: n uate remed

(h) The following are examples of acts considered uncurable for purposes of this section:
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(1) shooting fireworks;
2) an nstituting a thr health or safety:
(3) a noise violation that is not ongoing:

(4) property damage, including the removal or alteration of landscape; and

5) holding a garage sale or other event prohibited bv a dedicatory instrument.

(i) The following are examples of acts considered curable for purposes of this section:
(1) a parking violation;
(2) a maintenance violation;
(3) the failure to construct improvements or modifications in accordance with
approved plans and specifications; and
(4) an ongoing noise violation such as a barking dog.

This section was amended by the 84th Legislature.

Sec. 209.0062. ALTERNATIVE PAYMENT SCHEDULE FOR CERTAIN ASSESSMENTS. (a) A
property owners' association composed of more than 14 lots shall adopt reasonable guidelines to
establish an alternative payment schedule by which an owner may make partial payments to the
property owners' association for delinquent regular or special assessments or any other amount owed
to the association without accruing additional monetary penalties. For purposes of this section,
monetary penalties do not include reasonable costs associated with administering the payment plan
or interest.

(b) The minimum term for a payment plan offered by a property owners' association is
three months.

(c) A property owners' association is me¥ not required to allow a payment plan for any
amount that extends more than 18 months from the date of the owner's request for a payment plan.
The association is not required to enter into a payment plan with an owner who failed to honor the
terms of a previous payment plan during the two years following the owner's default under the
previous payment plan. The association is not required to make a payment plan available to an
owner after the period for cure deseribed by Section 209.0064(b)(3) expires. The association is not
required to allow an owner to enter into a payment plan more than onee in any 12-month period.

(d) A property owners' association shall file the association's guidelines under this section
in the real property records of each county in which the subdivision is located.

. (e) A property owners' association's failure to file as required by this section the
association's guidelines in the real property records of each county in which the subdivision is located
does not prohibit a property owner from receiving an alternative payment schedule by which the
owner may make partial payments to the property owners' association for delinquent regular or
special assessments or any other amount owed to the association without accruing additional
monetary penalties, as defined by Subsection (a).

Sec. 209.0063. PRIORITY OF PAYMENTS. (a) Except as provided by Subsection (b), a payment
received by a property owners' association from the owner shall be applied to the owner's debt in the
following order of priority:

(1) any delinquent assessment;
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(2) any current assessment;

(3) any attorney's fees or third party collection costs incurred by the association
associated solely with assessments or any other charge that could provide the basis for foreclosure;

(4) any attorney's fees incurred by the association that are not subject to
Subdivision (3);

(5) any fines assessed by the association; and
(6) any other amount owed to the association.

(b) If, at the time the property owners' association receives a payment from a property
owner, the owner is in default under a payment plan entered into with the association:

(1) the association is not required to apply the payment in the order of priority
specified by Subsection (a); and

(2) in applying the payment, a fine assessed by the association may not be given
priority over any other amount owed to the association.

This section was amended by the 84th Legislature.

Sec. 209.0064. THIRD PARTY COLLECTIONS. (a) In this section, "collection agent" means a debt
collector, as defined by Section 803 of the federal Fair Debt Collection Practices Act (15 U.S.C.
Section 1692a).

(b) A property owners' association may not hold an owner liable for fees of a collection
agent retained by the preperty-ownesrs! association unless the association first provides written

notice to the owner by certified mail;return-receiptrequested; that:

(1) specifies each delinquent amount and the total amount of the payment
required to make the account current;

(2) if the association i jec Section 209.0062 or the association's dedicator
instruments contain a requirement to offer a payment plan, describes the options the

owner has to avoid having the account turned over to a collection agent, including
information regarding availability of a payment plan through the association; and

(3) provides a period of at least 30 days for the owner to cure the delinquency before
further collection action is taken.

(¢) An owner is not liable for fees of a collection agent retained by the property owners'
association if;

(1) the obligation for payment by the association to the association's collection
agent for fees or costs associated with a collection action is in any way dependent or contingent on
amounts recovered; or
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(2) the payment agreement between the association and the association's collection
agent does not require payment by the association of all fees to a collection agent for the action
undertaken by the collection agent.

(d) The agreement between the property owners' association and the association's collection
agent may not prohibit the owner from contacting the association board or the association’s
managing agent regarding the owner's delinquency.

(e) A property owners' association may not sell or otherwise transfer any interest in the
association's accounts receivables for a purpose other than as collateral for a loan.

Sec. 209.007. HEARING BEFORE BOARD; ALTERNATIVE DISPUTE RESOLUTION. (a) If the
owner is entitled to an opportunity to cure the violation, the owner has the right to submit a written
request for a hearing to discuss and verify facts and resolve the matter in issue before a committee
appointed by the board of the property owners' association or before the board if the board does not
appoint a committee.

(b) If a hearing is to be held before a committee, the notice prescribed by Section 209.006
must state that the owner has the right to appeal the committee's decision to the board by written
notice to the board.

(¢) The association shall hold a hearing under this section not later than the 30th day after
the date the board receives the owner's request for a hearing and shall notify the owner of the date,
time, and place of the hearing not later than the 10th day before the date of the hearing. The board
or the owner may request a postponement, and, if requested, a postponement shall be granted for a
period of not more than 10 days. Additional postponements may be granted by agreement of the
parties. The owner or the association may make an audio recording of the meeting.

(d) The notice and hearing provisions of Section 209.006 and this section do not apply if the
association files a suit seeking a temporary restraining order or temporary injunctive relief or files a
suit that includes foreclosure as a cause of action. If a suit is filed relating to a matter to which those
sections apply, a party to the suit may file a motion to compel mediation. The notice and hearing
provisions of Section 209.006 and this section do not apply to a temporary suspension of a person's
right to use common areas if the temporary suspension is the result of a violation that occurred in a
common area and involved a significant and immediate risk of harm to others in the subdivision.

The temporary suspension is effective until the board makes a final determination on the suspension
action after following the procedures prescribed by this section.

(e) An owner or property owners' association may use alternative dispute resolution
services.

Sec. 209.008. ATTORNEY'S FEES. (a) A property owners' association may collect reimbursement
of reasonable attorney's fees and other reasonable costs incurred by the association relating to
collecting amounts, including damages, due the association for enforcing restrictions or the bylaws or
rules of the association only if the owner is provided a written notice that attorney's fees and costs
will be charged to the owner if the delinquency or violation continues after a date certain.

(b) An owner is not liable for attorney's fees incurred by the association relating to a matter
described by the notice under Section 209.006 if the attorney's fees are incurred before the conclusion
of the hearing under Section 209.007 or, if the owner does not request a hearing under that section,

22



THURMAN
&PHILLIPS

before the date by which the owner must request a hearing. The owner's presence is not required to
hold a hearing under Section 209.007.

(c) All attorney's fees, costs, and other amounts collected from an owner shall be deposited
into an account maintained at a financial institution in the name of the association or its managing
agent. Only members of the association's board or its managing agent or employees of its managing
agent may be signatories on the account.

(d) On written request from the owner, the association shall provide copies of invoices for
attorney's fees and other costs relating only to the matter for which the association seeks
reimbursement of fees and costs.

(e) The notice provisions of Subsection (a) do not apply to a counterclaim of an association
in a lawsuit brought against the association by a property owner.

(f) If the dedicatory instrument or restrictions of an association allow for nonjudicial
foreclosure, the amount of attorney's fees that a property owners' association may include in a
nonjudicial foreclosure sale for an indebtedness covered by a property owners' association's
assessment lien is limited to the greater of:

(1) one-third of the amount of all actual costs and assessments, excluding attorney's
fees, plus interest and court costs, if those amounts are permitted to be included by law or by the
restrictive covenants governing the property; or

) $2,500.

(g) Subsection (f) does not prevent a property owners' association from recovering or
collecting attorney's fees in excess of the amounts prescribed by Subsection (f) by other means
provided by law.

This section was amended by the 84th Legislature.

Sec. 209.009. FORECLOSURE SALE PROHIBITED IN CERTAIN CIRCUMSTANCES. A property
owners' association may not foreclose a property owners' association's assessment lien if the debt
securing the lien consists solely of:

(1) fines assessed by the association;

(2) attorney's fees incurred by the association solely associated with fines assessed
by the association; or

(3) amounts added to the owner's account as an assessment under Section 209.005

or 209.0057(b—4)

This section was amended by the 84th Legislature.

Sec. 209.0091. PREREQUISITES TO FORECLOSURE: NOTICE AND OPPORTUNITY TO CURE
FOR CERTAIN OTHER LIENHOLDERS. (a) A property owners' association may not file an

app ggj@on for an gxnedlted court order guthonzmg fm eclosurg of the ggggg;gtmn 8 gssgggment lien
f
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assessment lien as deseribed by Section 209.0092(d) g . pepbd

unless the association has:

(1) provided written notice of the total amount of the delinquency giving rise
to the foreclosure to any other holder of a lien of record on the property whose lien is
inferior or subordinate to the association's lien and is evidenced by a deed of trust;
and

(2) provided the recipient of the notice an opportunity to cure the delinquency
before the 61st day after the date the association mails reeipientreeeives the notice
described in Subdivision (1).

(b) Notice under this section must be sent by certified mail;returnreceiptrequested; to the
address for the lienholder shown in the deed records relating to the property that is subject to the

property owners' association assessment lien.

(c) Notwithstanding anv other law. notice under this section may be provided to any holder of
a lien of record on the property.

This section was amended by the 84th Legislature.

Sec. 209.0092. JUDICIAL FORECLOSURE REQUIRED. (a) Except as provided by Subsection (c)
or (d) and subject to Section 209.009, a property owners' association may not foreclose a property
owners' association assessment lien unless the association first obtains a court order in an
application for expedited foreclosure under the rules adopted by the supreme court under Subsection
(b). A property owners' association may use the procedure described by this subsection to foreclose
any lien described by the association's dedicatory instruments. A property owners' association whose
dedicatory instruments grant a right of foreclosure is considered to have any power of sale required
by law as a condition of using the procedure described by this subsection.

(b) The supreme court, as an exercise of the court's authority under Section 74.024,
Government Code, shall adopt rules establishing expedited foreclosure proceedings for use by a
property owners' association in foreclosing an assessment lien of the association. The rules adopted
under this subsection must be substantially similar to the rules adopted by the supreme court under
Section 50(r), Article XVI, Texas Constitution.

(c) Expedited foreclosure is not required under this section if the owner of the property that
is subject to foreclosure agrees in writing at the time the foreclosure is sought to waive expedited
foreclosure under this section. A waiver under this subsection may not be required as a condition of
the transfer of title to real property.

(d) A property owners' association authorized to use the procedure described by Subsection

(a) may in its discretion elect not to use that procedure and instead foreclose the association's

assessment lien under court judgment foreclosing the lien and ordering the sale, pursuant to Rules
309 and 646a. Texas Rules of Civil Procedure.

This sectio not affe ight an association that is not authorized to use the
rocedur scri ion (a) m ve to judicially foreclose the association's assessment
ien as deseri by Su tion

Sec. 209.0093. REMOVAL OR ADOPTION OF FORECLOSURE AUTHORITY. A provision
granting a right to foreclose a lien on real property for unpaid amounts due to a property owners'
association may be removed from a dedicatory instrument or adopted in a dedicatory instrument by
a vote of at least 67 percent of the total votes allocated to property owners in the property owners'
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association. Owners holding at least 10 percent of all voting interests in the property owners'
association may petition the association and require a special meeting to be called for the purposes of
taking a vote for the purposes of this section.

Sec. 209.0094. ASSESSMENT LIEN FILING. A lien, lien affidavit, or other instrument evidencing
the nonpayment of assessments or other charges owed to a property owners' association and filed in
the official public records of a county is a legal instrument affecting title to real property.

Sec. 209.010. NOTICE AFTER FORECLOSURE SALE. (a) A property owners' association that
conducts a foreclosure sale of an owner's lot must send to the lot owner and to each lienholder of
record, not later than the 30th day after the date of the foreclosure sale, a written notice stating the
date and time the sale occurred and informing the lot owner and each lienholder of record of the
right of the lot owner and lienholder to redeem the property under Section 209.011.

(b) The notice must be sent by certified mail, return receipt requested, to:

(1) the lot owner's last known mailing address, as reflected in the records of the
property owners' association;

(2) the address of each holder of a lien on the property subject to foreclosure
evidenced by the most recent deed of trust filed of record in the real property records of the county in
which the property is located; and

(3) the address of each transferee or assignee of a deed of trust described by
Subdivision (2) who has provided notice to a property owners' association of such assignment or
transfer. Notice provided by a transferee or assignee to a property owners' association shall be in
writing, shall contain the mailing address of the transferee or assignee, and shall be mailed by
certified mail, return receipt requested, or United States mail with signature confirmation to the
property owners' association according to the mailing address of the property owners' association
pursuant to the most recent management certificate filed of record pursuant to Section 209.004.

(b-1) If a recorded instrument does not include an address for the lienholder, the
association does not have a duty to notify the lienholder as provided by this section.

(b-2) For purposes of this section, the lot owner is deemed to have given approval for the
association to notify the lienholder.

(¢) Not later than the 30th day after the date the association sends the notice required by
Subsection (a), the association must record an affidavit in the real property records of the county in
which the lot is located, stating the date on which the notice was sent and containing a legal
description of the lot. Any person is entitled to rely conclusively on the information contained in the
recorded affidavit.

(d) The notice requirements of this section also apply to the sale of an owner's lot by a
sheriff or constable conducted as provided by a judgment obtained by the property owners'
association.

Sec. 209.011. RIGHT OF REDEMPTION AFTER FORECLOSURE. (a) A property owners'
association or other person who purchases occupied property at a sale foreclosing a property owners'
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association's assessment lien must commence and prosecute a forcible entry and detainer action
under Chapter 24 to recover possession of the property.

(b) The owner of property in a residential subdivision or a lienholder of record may redeem
the property from any purchaser at a sale foreclosing a property owners' association's assessment
lien not later than the 180th day after the date the association mails written notice of the sale to the
owner and the lienholder under Section 209.010. A lienholder of record may not redeem the property
as provided herein before 90 days after the date the association mails written notice of the sale to the
lot owner and the lienholder under Section 209.010, and only if the lot owner has not previously
redeemed.

(c) A person who purchases property at a sale foreclosing a property owners' association's
assessment lien may not transfer ownership of the property to a person other than a redeeming lot
owner during the redemption period.

(d) To redeem property purchased by the property owners' association at the foreclosure
sale, the lot owner or lienholder must pay to the association:

(1) all amounts due the association at the time of the foreclosure sale;

(2) interest from the date of the foreclosure sale to the date of redemption on all
amounts owed the association at the rate stated in the dedicatory instruments for delinquent
assessments or, if no rate is stated, at an annual interest rate of 10 percent;

(3) costs incurred by the association in foreclosing the lien and conveying the
property to the lot owner, including reasonable attorney's fees;

(4) any assessment levied against the property by the association after the date of
the foreclosure sale;

(5) any reasonable cost incurred by the association, including mortgage payments
and costs of repair, maintenance, and leasing of the property; and

(6) the purchase price paid by the association at the foreclosure sale less any
amounts due the association under Subdivision (1) that were satisfied out of foreclosure sale
proceeds.

(e) To redeem property purchased at the foreclosure sale by a person other than the
property owners' association, the lot owner or lienholder:

(1) must pay to the association:

(A) all amounts due the association at the time of the foreclosure sale less
the foreclosure sales price received by the association from the purchaser;

(B) interest from the date of the foreclosure sale through the date of
redemption on all amounts owed the association at the rate stated in the dedicatory instruments for
delinquent assessments or, if no rate is stated, at an annual interest rate of 10 percent;
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(C) costs incurred by the association in foreclosing the lien and conveying
the property to the redeeming lot owner, including reasonable attorney's fees;

(D) any unpaid assessments levied against the property by the association
after the date of the foreclosure sale; and

(E) taxable costs incurred in a proceeding brought under Subsection (a);
and

(2) must pay to the person who purchased the property at the foreclosure sale:

(A) any assessments levied against the property by the association after the
date of the foreclosure sale and paid by the purchaser;

(B) the purchase price paid by the purchaser at the foreclosure sale;
(C) the amount of the deed recording fee;

(D) the amount paid by the purchaser as ad valorem taxes, penalties, and
interest on the property after the date of the foreclosure sale; and

(E) taxable costs incurred in a proceeding brought under Subsection (a).

(® If a lot owner or lienholder redeems the property under this section, the purchaser of the
property at foreclosure shall immediately execute and deliver to the redeeming party a deed
transferring the property to the lot owner. If a purchaser fails to comply with this section, the lot
owner or lienholder may file an action against the purchaser and may recover reasonable attorney's
fees from the purchaser if the lot owner or the lienholder is the prevailing party in the action.

(g) If, before the expiration of the redemption period, the redeeming lot owner or lienholder
fails to record the deed from the foreclosing purchaser or fails to record an affidavit stating that the
lot owner or lienholder has redeemed the property, the lot owner's or lienholder's right of redemption
as against a bona fide purchaser or lender for value expires after the redemption period.

(h) The purchaser of the property at the foreclosure sale or a person to whom the person
who purchased the property at the foreclosure sale transferred the property may presume
conclusively that the lot owner or a lienholder did not redeem the property unless the lot owner or a
lienholder files in the real property records of the county in which the property is located:

(1) a deed from the purchaser of the property at the foreclosure sale; or
(2) an affidavit that:

(A) states that the property has been redeemed;

(B) contains a legal description of the property; and

(C) includes the name and mailing address of the person who redeemed the
property.
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(i) If the property owners' association purchases the property at foreclosure, all rent and
other income collected by the association from the date of the foreclosure sale to the date of
redemption shall be credited toward the amount owed the association under Subsection (d), and if
there are excess proceeds, they shall be refunded to the lot owner. If a person other than the
association purchases the property at foreclosure, all rent and other income collected by the
purchaser from the date of the foreclosure sale to the date of redemption shall be credited toward the
amount owed the purchaser under Subsection (e), and if there are excess proceeds, those proceeds
shall be refunded to the lot owner.

() If a person other than the property owners' association is the purchaser at the
foreclosure sale, before executing a deed transferring the property to the lot owner, the purchaser
shall obtain an affidavit from the association or its authorized agent stating that all amounts owed
the association under Subsection (e) have been paid. The association shall provide the purchaser
with the affidavit not later than the 10th day after the date the association receives all amounts
owed to the association under Subsection (). Failure of a purchaser to comply with this subsection
does not affect the validity of a redemption.

(k) Property that is redeemed remains subject to all liens and encumbrances on the
property before foreclosure. Any lease entered into by the purchaser of property at a sale foreclosing
an assessment lien of a property owners' association is subject to the right of redemption provided by
this section and the lot owner's right to reoccupy the property immediately after redemption.

() If a lot owner makes partial payment of amounts due the association at any time before
the redemption period expires but fails to pay all amounts necessary to redeem the property before
the redemption period expires, the association shall refund any partial payments to the lot owner by
mailing payment to the owner's last known address as shown in the association's records not later
than the 30th day after the expiration date of the redemption period.

(m) If a lot owner or lienholder sends by certified mail, return receipt requested, a written
request to redeem the property on or before the last day of the redemption period, the lot owner's or
lienholder's right of redemption is extended until the 10th day after the date the association and any
third party foreclosure purchaser provides written notice to the redeeming party of the amounts that
must be paid to redeem the property.

(n) After the redemption period and any extended redemption period provided by
Subsection (m) expires without a redemption of the property, the association or third party
foreclosure purchaser shall record an affidavit in the real property records of the county in which the
property is located stating that the lot owner or a lienholder did not redeem the property during the
redemption period or any extended redemption period.

(0) The association or the person who purchased the property at the foreclosure sale may
file an affidavit in the real property records of the county in which the property is located that states
the date the citation was served in a suit under Subsection (a) and contains a legal description of the
property. Any person may rely conclusively on the information contained in the affidavit.

() The rights of a lot owner and a lienholder under this section also apply if the sale of the
lot owner's property is conducted by a constable or sheriff as provided by a judgment obtained by the
property owners' association.

Sec. 209.012. RESTRICTIVE COVENANTS GRANTING EASEMENTS TO CERTAIN PROPERTY
OWNERS' ASSOCIATIONS. (a) A property owners' association may not amend a dedicatory
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instrument to grant the property owners' association an easement through or over an owner's lot
without the consent of the owner.

(b) This section does not prohibit a property owners' association from adopting or enforcing
a restriction in a dedicatory instrument that allows the property owners' association to access an
owner's lot to remedy a violation of the dedicatory instrument.

Sec. 209.013. AUTHORITY OF ASSOCIATION TO AMEND DEDICATORY INSTRUMENT. (a) A
dedicatory instrument created by a developer of a residential subdivision or by a property owners'
association in which the developer has a majority of the voting rights or that the developer otherwise
controls under the terms of the dedicatory instrument may not be amended during the period
between the time the developer loses the majority of the voting rights or other form of control of the
property owners' association and the time a new board of directors of the association assumes office
following the loss of the majority of the voting rights or other form of control.

(b) A provision in a dedicatory instrument that violates this section is void and
unenforceable.

Sec. 209.014. MANDATORY ELECTION REQUIRED AFTER FAILURE TO CALL REGULAR
MEETING. (a) Notwithstanding any provision in a dedicatory instrument, a board of a property
owners' association shall call an annual meeting of the members of the association.

(b) If a board of a property owners' association does not call an annual meeting of the
association members, an owner may demand that a meeting of the association members be called not
later than the 30th day after the date of the owner's demand. The owner's demand must be made in
writing and sent by certified mail, return receipt requested, to the registered agent of the property
owners' association and to the association at the address for the association according to the most
recently filed management certificate. A copy of the notice must be sent to each property owner who
is a member of the association.

(c) If the board does not call a meeting of the members of the property owners' association
on or before the 30th day after the date of a demand under Subsection (b), three or more owners may
form an election committee. The election committee shall file written notice of the committee's
formation with the county clerk of each county in which the subdivision is located.

(d) A notice filed by an election committee must contain:

(1) a statement that an election committee has been formed to call a meeting of
owners who are members of the property owners' association for the sole purpose of electing board
members;

(2) the name and residential address of each committee member; and

(3) the name of the subdivision over which the property owners' association has
jurisdiction under a dedicatory instrument.

(e) Each committee member must sign and acknowledge the notice before a notary or other
official authorized to take acknowledgments.
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() The county clerk shall enter on the notice the date the notice is filed and record the
notice in the county's real property records.

(g) Only one committee in a subdivision may operate under this section at one time. If
more than one committee in a subdivision files a notice, the first committee that files a notice, after
having complied with all other requirements of this section, is the committee with the power to act
under this section. A committee that does not hold or conduct a successful election within four
months after the date the notice is filed with the county clerk is dissolved by operation of law. An
election held or conducted by a dissolved committee is ineffective for any purpose under this section.

(h) The election committee may call meetings of the owners who are members of the
property owners' association for the sole purpose of electing board members. Notice, quorum, and
voting provisions contained in the bylaws of the property owners' association apply to any meeting
called by the election committee.

Sec. 209.015. REGULATION OF LAND USE: RESIDENTIAL PURPOSE. (a) In this section:
(1) "Adjacent lot" means:
(A) alot that is contiguous to another lot that fronts on the same street;

(B) with respect to a corner lot, a lot that is contiguous to the corner lot by
either a side property line or a back property line; or

(C) if permitted by the dedicatory instrument, any lot that is contiguous to
another lot at the back property line.

(2) "Residential purpose" with respect to the use of a lot:

(A) means the location on the lot of any building, structure, or other
improvement customarily appurtenant to a residence, as opposed to use for a business or commercial
purpose; and

(B) includes the location on the lot of a garage, sidewalk, driveway, parking
area, children's swing or playscape, fence, septic system, swimming pool, utility line, or water well
and, if otherwise specifically permitted by the dedicatory instrument, the parking or storage of a
recreational vehicle.

(b) Except as provided by this section, a property owners' association may not adopt or
enforce a provision in a dedicatory instrument that prohibits or restricts the owner of a lot on which
a residence is located from using for residential purposes an adjacent lot owned by the property
owner.

(¢) An owner must obtain the approval of the property owners' association or, if applicable,
an architectural committee established by the association or the association's dedicatory
instruments, based on criteria prescribed by the dedicatory instruments specific to the use of a lot for
residential purposes, including reasonable restrictions regarding size, location, shielding, and
aesthetics of the residential purpose, before the owner begins the construction, placement, or
erection of a building, structure, or other improvement for the residential purpose on an adjacent lot.
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(d) An owner who elects to use an adjacent lot for residential purposes under this section
shall, on the sale or transfer of the lot containing the residence:

(1) include the adjacent lot in the sales agreement and transfer the lot to the new
owner under the same dedicatory conditions; or

(2) restore the adjacent lot to the original condition before the addition of the
improvements allowed under this section to the extent that the lot would again be suitable for the
construction of a separate residence as originally platted and provided for in the conveyance to the
owner.

() An owner may sell the adjacent lot separately only for the purpose of the construction of
a new residence that complies with existing requirements in the dedicatory instrument unless the lot

has been restored as described by Subsection (d)(2).

(f) A provision in a dedicatory instrument that violates this section is void.
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