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ABSTRACT
This paper analyses the position of the laws related to obscenity in India. The focus is on the ‘kiss of love’ campaign. Any decision of the court on the matter shall have far reaching effects and not be limited to the act of kissing alone. There has been a long standing debate on the legality of PDA (public display of affection), whether it is a legitimate manner of the exercise of freedom of expression or whether it falls under the category of reasonable restrictions. The matter is sub-judice before the Kerala High Court. Obscenity is a term, subjective in nature. It is subjective with respect to the people as well as the era of the commission of the act. This paper therefore seeks to analyse the legality of the act of kissing and also brings to light the various factors or settled principles which the court shall have to refer to before arriving at a conclusion. The paper has been divided in three parts. The first part gives a brief introduction about the circumstances which led to the campaign. The second part deals with the present obscenity law, the third one with the sudden transformation in the method used to determine public obscenity and finally the fourth part reflects on the other relevant aspects related to the topic. 
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INTRODUCTION 

The ever argumentative Indian is never tired of debates and now much as we hold dear the institutions of democracy we never feel shy of questioning the rationale behind their actions. The new generation which constitute an overwhelming part of India’s demography has become more socially aware and highly tolerant. They even vouch for a tolerant society to live in and want interpretation of laws in a way so as to facilitate this tolerant behaviour of theirs. The onset of the 21st century has seen a tectonic shift in the transformation of the society. The supporters of tolerant and flexible law especially those related to PDA have become vocal. The probable reason for this could be the increased incidents of arrests by the police on the ground of obscenity and those of assault by self-proclaimed protectors of the morals of the country. Questions arise such as whether the act of kissing in public is hit by Section 294 of the Indian Penal Code? Especially when the Supreme Court has way back in 1970 acknowledged that the “The standards of contemporary society in India are also fast changing.”
 Or should there be any changes to the laws concerning public morality which give discretionary powers to the court, if they do and also how the provisions of the present law are vague and leave scope for arbitrary decisions.

A non violent protest in the form of kissing in public surfaced in Kerala against moral policing by the police and other right wing groups. This protest later spread to other parts of the country. There is no specific incident which triggered the protest but rather several sporadic incidents of moral policing occurring throughout the state of Kerala. A major incident though could be the one of a mob of attackers, who were later identified as belonging to the Bhartiya Janata Yuva Morcha, vandalised a cafe after a report by the media of an immoral activity of kissing to have taken place atthe cafe in Kozhikode. Following this, a facebook page by the name ‘kiss of love’ was made to oppose such incidents of moral policing. The page was an instant hit and received over 1,00,000 likes. The group planned locations throughout the county for protest in the form of kissing in public. This decision of theirs was met by support and resentment alike. The protest raises a string of questions on the static laws related to obscenity in India and the dynamic social standards. Both sides being strong, forcing the court to dig into the various settled questions of law and those too which are at their nascent stage.

The law on public obscenity in India

Section 294 of the Indian Penal Code talks about an obscene act done to the annoyance of others. None has so far attempted a definition of obscenity because the meaning can be laid bare without attempting a definition by describing what must be looked for.
 Here the question before the court is to balance; on one side is the rightful exercise of Right to Freedom of Speech
 and other that of the annoyance caused to the public. In A&B v. State of NCT Delhi
 the court talked about the importance of public while prosecuting under Section 294. When a couple were being prosecuted for indulging in the act of kissing at a metro station, the court refused to hold them liable under Section 294 of the IPC. This was because of the lack of evidence of public annoyance. The F.I.R. did talk about ‘passers bye’ but their names were not stated and moreover there was no statement recorded by any person complaining of annoyance under Section 161 Code of Criminal Procedure. There compulsorily must be ‘public’ ready to testify for Section 294 to be applicable. The important question is whether this test of obscenity squares with the freedom of speech and expression guaranteed under our Constitution, or it needs to be modified and, if so, in what respects. The first of these questions invites the Court to reach a decision on a constitutional issue of a most far-reaching character and we must beware that we may not lean too far away from the guaranteed freedom.

Further a constitution bench of the Supreme Court while trying to define obscenity stated in Ranjit D. Udeshi v State of Maharashtra
 that “the test which we evolve must obviously be of a general character but it must admit of a just application from case to case by indicating a line of demarcation not necessarily sharp but sufficiently distinct to distinguish between that which is obscene and that which is not” and further too that “A balance should be maintained between freedom of speech and expression and public decency and morality but when the latter is substantially transgressed the former must give way.”
Obscenity under Section 294 is from the perspective of the viewer and therefore very subjective. The subjectivity lies not only in terms of the viewer but that also of the judge deciding the matter. Though the Court must consider the question objectively with an open mind, yet in the matter of objective assessment  the subjective  attitude of the Judgehearing the  matter is likely to influence, even though unconsciously his mind and his decision on the question. A Judge with a puritan and prudish outlook may on the basis of an objective assessment of any book or story or article, consider the same to be obscene. It is possible that another judge with a different kind of outlook may not consider the same book to be obscene on his objective assessment of the very same book.
 In Samaresh Bose v. AmalMitra
 the Supreme Court considered the question of determination of obscenity in India and conceded that the obscenity when seen through the perspective of the public shall be very subjective, it held that “The concept of obscenity is moulded to a very great extent by the social outlook of the people who are generally expected to read the book. It is beyond dispute that the concept of obscenity usually differs from country to country depending on the standards of morality of contemporary society in different countries”
The present provision on determination of obscenity in India is so vague and ambiguous that it becomes difficult to protect oneself from arbitrary decisions. Before the Aveek Sarkar judgement the Supreme Court while determining whether an act was obscene or not had always checked whether the act had the capability to arouse sexual interest in a perverted inordinate person or would it or not morally corrupt and debase a person viewing the said act. Though under Section 292 of IPC, through various judgements one can observe that there is a rather tilt or certain leverage given to the artists by the judiciary. Until and unless the work of art is such that in all cases it appeals to the prurient interest of the view and cannot be observed in any other way shall the prosecution be able to secure conviction. The most talked about judgement arguably is that of Maqbool Fida Husain vs Raj Kumar Pandey
 where M.F. Husain a reputed painter had been accused under Section 292, 294 and 298 on the pretext of having painted what he called the ‘Bharat Mata’. The said painting depicted India in an abstract and graphical representation of a nude woman with her hair flowing in the form of Himalayas displaying her agony. The Delhi High Court while acquitting M.F.Husain declared that if the painting is taken as a whole it was not an obscene one. Further it did held that “...the line is to be drawn where the average moral man begins to feel embarrassed or disgusted at a naked portrayal of life without the redeeming touch of art or genius or social value” and that “Freedom of speech has no meaning if there is no freedom after speech. The reality of democracy is to be measured by the extent of freedom and accommodation it extends.”

In matters of obscenity in scenes of a film the Supreme Court has cleared the air in the landmark case of Art International, Etc vs Om Pal Singh Hoon.
 It held that if a scene which even has nudity in it, would not be obscene if the intent is to create an emotion in the minds of the audience for the character. Here when a movie by the title ‘bandit queen’ was facing criticism for its scenes, the Supreme Court while deciding in the favour of the makers of the movie said that “the scene where she is humiliated, stripped naked, paraded, made to draw water from the well, within the circle of a hundred men. is intended by those who strip her to demean her. The effect of so doing upon her could hardly have been better conveyed than by explicitly showing the scene. The object of doing so was not to titillate the cinema-goer's lust but to arouse in him sympathy for the victim and disgust for the perpetrators.” Therefore the participants of the ‘kiss of love’ protest can claim in court that the intent and motive behind them launching such a campaign was not to start a kiss fest to sexually arouse the people rather it was to display disapproval against moral policing and couldn’t have had done in a more effective way.

The same principle applies even today but the test in determining it has been changed for good. 

Moving from hicklin test to contemporary community standards test

In 1868, Alexander Cockburn, case of Regina v Hicklin,
 speaking for the court announced what became known as the Hicklin rule. In Cockburn’s formulation, ‘‘The test of obscenity is whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influences and into whose hands a publication of this sort may fall.’’
 The implications of the decision were that material could be declared obscene if isolated parts rather than the publication taken as a whole contained immoral or indecent material. The ruling further meant that the test depended on the impact the material would have on the most susceptible audience, not the average reader. The Hicklin test entered American legal doctrine in the Court of Appeals case, United States v. Bennett
 (1879), and its place was consolidated by the Supreme Court in Rosen v. United States
 (1896).

The Supreme Court of India has time and again adopted the test of obscenity laid down in the Hicklin case, but it was in Ranjit D. Udeshi v. State of Maharashtra
 that the Supreme Court based this as fundamental test for determining the obscenity. In Samaresh Bose v. AmalMitra
 the Supreme Court while accepting the Hicklin test as a valid standard for determining obscenity has held that – 

“The matter complained of as obscene must be so gross and its obscenity so pronounced that it is likely to deprave and corrupt those whose minds are open to influence of this sort.”

However, In K.A. Abbas v. UOI and Anr.,
 The Supreme Court had laid down that  “Our standard must be so framed that we are not reduced to level where the protection of the least capable and most depraved amongst us determines what the morally healthy  cannot view and read”. Of late the Courts have felt that Hicklin test is not well suited to apply in the ever changing world. Outside India, in Roth v. United States,
 the Supreme Court of the United States directly dealt with the issue of obscenity as an exception to freedom of speech and expression. The Court held that the rejection of obscenity was implicit in the First Amendment. The Supreme Court of Canada in Regina v. Butler
 held that the dominant test is the “community standards problem test”.

The Court put forth its test for determining whether a work is obscene as "whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeal to prurient interest". This will normally permit the use of county standards or federal district standards, if a federal case. In fact community standards may be utilized without reference to a precise geographical area. Jurors are the judges of contemporary community standards, based upon their knowledge of the norms of the community from which they may come. The juror must also decide whether the "average person" in applying such standards would find that the disputed material appeals to "prurient interest" or is "patently offensive.

The novel ‘Lady Chatterley’s Lover’ written by D.H. Lawerence was held to not to be obscene in Canada
 but in India, In Ranjit D. Udeshi v. State of Maharashtra, the Apex court upheld the charges of obscenity against the book and banned its entry into the market. The judgement, authored by Justice Hidayatullah however indicated that the concept of obscenity is a dynamic one, which changes with the passing time in favor of the party accused of obscenity. Whatever is obscene today shall be a norm tomorrow. Even though the case is heavily criticized for having curtailed the freedom of speech and expression, this observation in the case stands out to show how the community standards mattered even then. Moreover the Indian Penal Code is silent as to the definition of the terms ‘obscene’ or ‘obscenity’; this should therefore further give impetus to makes the application of community standards test more suitable to India. The community standards test is more adaptive to any changing society and therefore is perfect to compete with the myriad changes in the continuously emerging Indian society.

Reliance when deciding the question of obscenity has to be placed on Section 292 of IPC which terms any object to be obscene if it is lascivious or appeals to the prurient interests of a person. Here it is important to note that the section asks the court to examine the object in question as a whole, the Hicklin Test is in contravention to this portion for it requires the passages to be seen in isolation.

Interestingly, in May 2014, in Aveek Sarkar and Anr. v  State of West Bengal and Anr.
, The Supreme Court completely discarded Hicklin test and has opined that issue must be judged with respect to contemporary mores and national standards. It further said, “ Section 292 of the Indian Penal Code uses the expression ‘lascivious and prurient interests’ of its effect....We have therefore to apply community standard test”. The Apex Court has taken the essence of ‘justice seem to be done’ a step forward by striking down the Hicklin test and upholding the more adaptive Community Standards test. Just for the sake of few sinsitive persons, the court should not take down scenes from movies potraying sexual activities. The Indian law, does provide for the affected party to not to be an over-sensitive person. The affected party has to be a reasonable person, if not then it acts as a defence for the accused. If the general society has a concept of acceptability towards something, the courts should acknowledge it too. The courts need to look at the bigger picture and the cases relating to obscenity should be a manifestation of the inclination of the society and not that of the judge. Objects could at times contain content which is not acceptable to the society in general, like frontal female nudity is not acceptable in India but it is acceptable in United States of America and United Kingdom. Here the law needs to be clear so as to look into the bigger picture and not decide based on conjectures. The message or the raison d’etre of the scene should be inquired into. The law of objective of the anti-obscenity law in India is to filter the on the face of it obcene scenes from the others. It was never meant to restict people from the freedom to send a message to the society through films, images, films, writings or any other work of art. It is important to see the full picture instead of looking on the other side at certain sexually explicit scenes. The Supreme Court should be admired for upholding the rights of the creators in Aveek Sarkar
 and Bobby International case
.

But, it cannot be denied that there is a clear fallacy in the reasoning used by the court to rationalise ‘community standard test’. This is because of the fact that the judgment makes no mention of the modifications to the test laid down in Roth case. For example the patent defect with the community standards test which lies in its assumption that either a material is fit for the entire community or otherwise not, this has now been rectified by the US courts by ruling that certain content can be more sexually offensive for one group over the other.

The issues pointed out in this case note would certainly attract the Apex Court’s attention when a mass of inconsistent convictions and acquittals would emerge. Keeping in mind the objective of the obscenity law is to suppress the mischief of obscenity. A more efficacious approach needs to be developed by the Courts.


In December 2014 the Bombay High Court speaking through Justice Mridule Bhatkar, while deciding a case on pre-marital sex and rape, suggested ......."Nowadays keeping (a) sexual relationship while having an affair or before marriage is not shocking as it was earlier. A couple may decide to experience sex. Today especially in metros like Mumbai and Pune, society is becoming more and more permissive, though unlike western countries, we have social taboo and are hesitant to accept free sexual relationship between unmarried couples or youngsters as their basic biological need; the court cannot be oblivious to a fact of changing behavioural norms and patterns between man and woman relationship in society." This case clears all the mist regarding the application of Community Standards Test.

Kiss of love protest was to affirm that the aim behind arranging the kiss of love protest was not to make a display or to participate in any profane demonstrations at all. The protestors were exceptionally irritated by the ascent of policing in Kerala and were practicing essential right to question the same through this challenge. Late ideas of adoration jihad and such manifestations of good policing are only endeavours to guarantee that youngsters don't interpret love and warmth outside the inflexible limits of the religion and position they are naturally introduced to. Additionally the tensions of the ethical policing detachment appear be based on what a spontaneous outflow of fondness, for example, the kiss could prompt. All are efforts to rein in the brave efforts of young people who seek to live their lives free of socially determined identities of caste, religion and gender and as such should be opposed by all persons committed to the idea of a diverse, plural and egalitarian notion of India.

The open threats of violence, including sexual violence, received by the organizers of the event from fascist and right wing individuals itself reveal this moral policing that we seek to counter which promotes hate and violence. Along with protesting moral policing the protestors liked to use the event as a way of highlighting questions of discrimination on the basis of gender, religion, class and caste. One of the ways in which moral policing has manifested itself is through targeting young couples especially if they come from different backgrounds.

Conclusion
The cusp of the new age has brought in a tectonic shift in the way we behave and even in our thinking. What could be termed as vulgar yesterday is a norm today. The standard of morality has changed by leaps and bounds, whether it is movies, literature or even in the way of celebration. The court has a string of aspects to be looked into before deciding the fate of the protesters. The support too which the campaign received was overwhelming, saying much about the changing trend.  

What remains an unanswered question here is that of the presence of obscenity in this very incident. There shall be a difference in the level of vulgarity between a couple kissing and when there are multiple couples kissing at a public place which had happened in the ‘kiss of love’ campaign. Here the courts interpretation to the very incident shall matter. Further curtailing the ambit of Article 21 in a progressive democracy such as ours is not something which the Supreme Court should look forward to. Especially after the Supreme Court had opined that “A balance should be maintained between freedom of speech and expression and public decency and morality but when the latter is substantially transgressed the former must give way.”

Morality has to come from within and cannot be enforced by a bunch of people. The only way out is declaring Public kissing not a punishable offence under the criminal law, something which the authors have so strongly suggested in the entire paper.
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