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‘Right to be forgotten’ is
redrawing Internet content rules
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“right to be forgotten” is a powerful 131/12), the CJEU held that
outweighs such removal. It has yet
Google’s search linking to a Spangame changer. This right clearly
to disclose what factors it considish newspaper detailing a forced
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public that feels its personal
vice providers’ rights
criminal activity.
space rapidly diminishing.
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Even in California, a
A large swath of Web
modified right to be
sale of Costeja’s assets in 1998 in
material today comprises user
forgotten for teenagers is due to
connection with social security
postings, celebrity gossip and
take effect in January (California
debts violated his privacy rights.
tabloid-style news sites. In the
SB 568). Under this state proThe court found the information to vision, minors have the right to
United States, the Digital Millenbe “inadequate, irrelevant or no
nium Copyright Act affords most
demand removal of basically any
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content they have posted.
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hosts and search engines, a safe
Although present debates about
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the scope of a right to be forordered to remove the links to the
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to sites that contain a wide variety
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For authors (journalists, blogthe linked information is “irrelThe strongest support for a
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under international law, such
withdrawal is premised on the
need to demonstrate some harm
to an author’s reputation. Yet neither Costeja nor California’s SB
568 requires any such proof. To
the contrary, even accurate information can be removed.
For service providers, new obligations to remove content based
on end-user demands for privacy
would not be covered by a DMCA
safe harbor, whose focus is on
content provider demands. The
DMCA’s elimination of any obligation to monitor user content
(section 512(m)) would be similarly unavailable.
Where copyright and privacy
law conflict, internationally, copyright does not appear to receive
any extra weight in the balance.
Thus, in a case involving a demand for end-user identity disclosure, Promusicae v. Telefonica de
Espana (Case C275/06), the CJEU
held that member states were not
required “to lay down, in order to
ensure effective protection of
copyright, an obligation to communicate personal data in the
context of civil proceedings.”
Instead of waiting for the right
to be forgotten to become fully
enshrined in international law,
Web hosts and other service
providers can take positive steps
now to reduce potential liability.
For those who decide, as a business matter, to allow users’ removal demands, Google’s form
provides a workable first step. For
those who prefer a wait-and-see
approach, terms of service and
privacy statements should still be
reworked to include privacy issues
among the bases for content removal and access denial. Indemnifications should be similarly expanded to expressly include privacy laws.
The right to be forgotten has a
strong emotional appeal for a
public that feels its personal space
rapidly diminishing. We need to
begin a serious debate about the
contours of any such right on both
a domestic and international level.
If not, the rules of the game may
change without us. The stakes are
too high for both sides to allow
that to happen.

Copyright © 2014 Law Bulletin Publishing Company. All rights reserved. Reprinted with permission from Law Bulletin Publishing Company.

