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Report April 2, 2018
Review of
Case Number DCI17-0001
TPI-FMB II, LLC
Rezoning to Commercial Planned Development (CPD)
With deviations

Introduction
LaRue Planning has been retained by the Voice of Fort Myers Beach to review application Case Number
DCI17-0001 filed with the Town of Fort Myers Beach. Case Number DCI17-0001 is a rezoning to
Commercial Planned Development (CPD) with major deviations presented to the Town. The applicant
TPI-FMB II, LLC is requesting to rezone 5+ acres from CPD, Downtown and Environmentally Critical to
Commercial Planned Development (CPD) and requests deviations to increase square footage, increase
height and increase density to allow a 290 guest hotel units, an aquatic venue, restaurants, ancillary
retail, and accessory resort uses.
LaRue Planning has examined the application to determine if it is consistent with the Town
Comprehensive Plan and Land Development Code; and whether or not the requested deviations
preserve and protect the public health, safety, and welfare of the community.
In reviewing TPI’s Application and pertinent materials relating thereto, we found two primary concerns:
the proposed number of guest units is not consistent with the Town’s Comprehensive Plan, and the
scope of the development is incompatible with the surrounding area.

Subject Property: 1160 Estero Boulevard, Fort Myers Beach
Future Land Use

Pedestrian Commercial

Existing Zoning

Commercial
Planned
Environmentally Critical

Proposed Zoning

Commercial Planned Development

Current Use(s)

Office, Hotel, Restaurants, Residential/Rental, Retail

Proposed use(s)

Hotel, Restaurants, Bar, Retail, Aquatic Venue

Development,

Downtown,

Inappropriate Hotel Density
The proposed number of hotel guest units is not consistent with the Town’s Comprehensive Plan. The
Applicant’s proposal is to increase the equivalency factor to 12.0 guest units for each permitted multifamily dwelling unit from the current limitation of 3.0 guest units for each permitted multi-family
dwelling unit. This limit is established in Future Land Use Policy 4-C-6. This policy, as adopted in January
1999, reads as follows:
POLICY 4-C-6 MOTEL DENSITIES:
The Land Development Code shall specify equivalency factors between guest units (which include motel
rooms) and full dwelling units. These factors may vary based on size of guest unit and on land-use
categories on the Future Land Use Map. They may vary between a low of one guest unit and a high of three
guest units for each dwelling unit. (These factors would apply only where guest units are already
permitted.)
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In 1998 the state agency responsible for reviewing and issuing a report on adoption of comprehensive
plans or comprehensive plan amendments was the Department of Community Affairs (DCA). According
to Bill Spikowski, DCA raised an issue with the Town of Fort Myers Beach Comprehensive Plan regarding
the lack of a cap on the number of guest units for each dwelling unit. Based upon that objection, the
Town of Fort Myers Beach adopted a cap of three guest units for each dwelling unit in Policy 4-C-6. (See
Attachment 1 - highlighted section of minutes from April 17, 2001 LPA meeting)
Since adopting the Comprehensive Plan, there have been three zoning requests for density in excess of
three guest units per dwelling unit resulting in the following actions taken by the Town:
2001-2-TEXT amendment was adopted by Ordinance 01-07 and became effective on November 21,
2001. It added the following language to Policy 4-C-6 Motel Densities.
“In order to implement the 1999 Old San Carlos Boulevard / Crescent Street Master Plan that encourages
mixed-use buildings with second and third floors over shops on Old San Carlos, hotel rooms may be
substituted for otherwise allowable office space in that situation and location only without using the
equivalency factors that apply everywhere else in the Town. The alternate method for capping the number
of hotel rooms applies only to properties between Fifth to First Streets that lie within 200 feet east and west
of the centerline of Old San Carlos Boulevard. Hotel rooms built under this alternate method must have at
least 250 square feet per rentable unit, and under no circumstances shall buildings they are located in
exceed four stories (with the ground level counted as the first story).”

This new language is the “alternate method for capping the number of hotel rooms”. The Town of Fort
Myers Beach has steadfastly and consistently recognized that the “high of 3.0 guest units” for each
dwelling unit is a cap on the equivalency unless and until the Comprehensive Plan is amended.
The companion zoning case that was processed simultaneously with 2001-2-TEXT was called Dockside
Inn DCI 2000-00059 which requested 34 guest units on 0.57± acres. Through the hearing process it was
clear that this number of hotel units could only be approved if the Comprehensive Plan amendment in
2001-2-TEXT was approved. (See Attachment 2, Resolutions 01-08 and 2001-05)
A separate Comprehensive Plan Amendment 2001-3-TEXT was filed along with rezoning case Seafarer’s
Plaza DCI 2000-00047 and requested an amount of guest units that exceeded the cap of 3.0 guest units
per each permitted multi-family dwelling unit. This request was for the Seafarer’s CPD which included all
of the TPI portion of the Seafarer’s parcel. The Comprehensive Plan application requested three
alternatives, including the alternative of five guest units per each permitted dwelling unit. Consultant,
Bill Spikowski, recommended a denial of this Comprehensive Plan application for density that was less
than 2001-2-TEXT for Old San Carlos Blvd Corridor yet more than the remainder of the Town. The LPA
on April 17, 2001 recommended denial of this Comprehensive Plan Amendment for hotel guest unit
equivalency that would have permitted five guest units per dwelling unit and two other alternative text
changes. It was stated that the three guest units per dwelling unit threshold contained the Policy 4-C-6 is
a cap unless there is an amendment to the Comprehensive Plan as was adopted for the Old San Carlos
Corridor.
A third application for hotel units was made for 1999 Estero Boulevard to rezone to Commercial Planned
Development with a request initially for 30 guest units which was reduced to 24 guest units. The basis
of the original application was to transfer 30 guest units from across the street. That transfer request
was denied by the Town Council. As part of that application, it was recognized that based on the size of
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the parcel, the maximum number of guest units that could be permitted, based on the three guest units
per each permitted multi-family dwelling unit, was a total of 12 guest units. The Town’s position was
that to obtain guest units in excess of the three guest units per dwelling unit would require a
Comprehensive Plan amendment. (See Attachment 3 – memo from Dan Folke, November 9, 2000)
We agree that the location of the proposed project, located in the Pedestrian Commercial
Comprehensive Plan Land Use Category, qualifies for the highest equivalency of 3.0. Section 34-1803 of
the Town’s Land Development Code (LDC), which identifies the equivalency factor for guest units of less
than 450 square feet at 3.0, is presented below. The applicable text has been highlighted.
“Sec. 34-1803. - Allowable intensity.
(a)

Hotels/motels. When a hotel/motel is permitted on a property, guest units can be substituted for
the dwelling units that would be allowed on that property (see § 34-632 of this chapter regarding
density). The maximum number of guest units can be computed by multiplying the maximum
number of dwelling units by the appropriate equivalency factors:
(1)

The following table indicates the equivalency factors that apply to properties in various
land-use categories in the Fort Myers Beach Comprehensive Plan:

Comprehensive Plan
land use category

1
2

Equivalency factors for guest units of various sizes 1
(in square feet)
< 450

450 to 750

750 to 1,000

Mixed Residential

2.0

1.5

1.0

Boulevard

2.5

2.0

1.5

Pedestrian Comm. 2

3.0

2.5

2.0

(all others)

0.0

0.0

0.0

see § 34-1802
see also § 34-1803(b)

(2)

Guests units exceeding these equivalency factors or exceeding 1,000 square feet each may
be allowed under exceptional circumstances as described in the comprehensive plan if
approved as a deviation through a planned development rezoning. Before approving such a
deviation, the town council must find that:
a.

All other aspects of the development (height, traffic, intensity of use, etc.) are
compatible with the surrounding area;

b.

The proposal clearly exceeds all standards of the Fort Myers Beach Comprehensive
Plan; and

c.

In no case can equivalency factor increases exceed the maximum intensities allowed by
the Fort Myers Beach Comprehensive Plan.
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Section 34-932 of the Town’s Land Development Code provides the standards for granting deviations for
planned developments. According to this Section, deviations which are inconsistent with the
Comprehensive Plan are not permitted:
Sec. 34-932. - Regulation of land use in planned developments.
(a)

General requirements and special conditions. All uses of land, water, and structures permitted in
a planned development shall be subject to:
(1)

The general requirements for planned developments;

(2) All applicable regulations in this code, except where approval is granted to deviate from
one or more of those regulations;
(3) An adopted master concept plan; and
(4) Various special conditions which may be formulated and applied to address unique aspects
of the parcel in the protection of a bona fide public interest:

(b)

a.

The source of such conditions may include good planning practice as well as those
specifications set forth in the application documents, plus policies and standards set
forth in the Fort Myers Beach Comprehensive Plan.

b.

All special conditions shall be reasonably related to the proposed development and to
any reasonably expected impacts on public services and facilities and the public safety,
health and general welfare.

c.

Special conditions shall be adopted as part of the zoning resolution approving the
planned development.

Deviations. To allow design flexibility in developing land, deviations from specific provisions of
this code may be permitted where it can be demonstrated that the planned development will be
enhanced and that the intent of such regulations to protect health, safety and welfare will be
served. Other portions of this code may provide additional criteria for certain deviations (for
example, see § 34-992(e) of this chapter, regarding deviations from commercial design
standards). No deviation may be granted that is inconsistent with the comprehensive plan.
(1) Requested deviations shall be set forth on the master concept plan or in the application and
shall be accompanied by documentation including sample detail drawings.
(2) Approved deviations shall be adopted as part of the zoning resolution approving the
planned development.

(c)

Density or intensity of use. Density or intensity of use permitted in any planned development
shall be determined by the town council in the zoning resolution in accordance with the
following:
(1) The density or intensity of the uses permitted or encouraged under the Fort Myers Beach
Comprehensive Plan at that location; and
(2) The nature of and the density and intensity of existing or proposed development
surrounding the project.
*******
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Section 34-216(a) of the Town’s Land Development Code provides procedures for public hearings before
the local planning agency. According to this Section, in order to approve deviations, the local planning
agency recommendation must be based on several findings, one of which is to determine that the
deviation is consistent with the Comprehensive Plan:
Sec. 34-216. - Public hearings.
(a)

Hearing before the local planning agency. After an application is complete, the application will
be scheduled for a public hearing before the local planning agency.
*******
(4) If the application includes a schedule of deviations pursuant to §§ 34-212(3) and 34-932(b)
of this chapter, the local planning agency's recommendation must approve, approve with
modification, or reject each requested deviation based upon a finding that:
a.

Each item enhances the achievement of the objectives of the planned development; and

b.

The general intent of this chapter to protect the public health, safety and welfare will be
preserved and promoted; and

c.

Each deviation operates to the benefit, or at least not to the detriment, of the public
interest; and

d.

Each deviation is consistent with the Fort Myers Beach Comprehensive Plan.
*******

Since the Land Development Code cannot amend the Comprehensive Plan, which has a cap of three
equivalent guest units per dwelling unit, the exceptional circumstances relief could only apply to those
categories in the Table where the guest unit matrix allows less than three guest units per each dwelling
unit. In other words, it is possible for the property owner to request a deviation from the more limited
equivalency factor up to the cap of three guest units set forth in the Comprehensive Plan. Florida
Statute Section 163.3202 governing comprehensive plans and their relationship to land development
regulations emphasizes that the land development regulations “implement the adopted comprehensive
plan”. The Comprehensive Plan is the ruling document and strict compliance is required. The land
development regulations must be consistent with the comprehensive plan, not visa-versa. Therefore,
the Land Development Code provision for exceptional circumstances does not apply to a request that
exceeds three guest units per one dwelling unit. Furthermore, there have been no standards or criteria
provided in the Comprehensive Plan to evaluate whether the equivalency cap can be raised from
minimum to a maximum up to 3. In 1998, DCA required this comprehensive plan density cap for “guest
unit equivalency” and it cannot be exceeded except by a Comprehensive Plan Amendment. Therefore,
based upon a review of the application, the Comprehensive Plan and the Land Development Code, the
deviation requesting an excess of three guest units per each permitted dwelling unit is inconsistent with
the Comprehensive Plan.
Chapter 15 of the Comprehensive Plan provides for recognition of properties that have received certain
entitlements; however, this basis for the density requested in the application has not been based on
existing entitlement and has not been presented to the Town. Therefore, this report has not reviewed
that opportunity.
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Incompatible with the Surrounding Area
Compatibility (as defined in Florida Statutes Section 163.3164(9)) means, a condition in which land uses
or conditions can coexist in relative proximity to each other in a stable fashion over time such that no
use or condition is unduly negatively impacted directly or indirectly by another use or condition.
Compatible (as defined in Fort Myers Beach Land Development Code Section 34-2) means, in describing
the relation between two land uses, buildings or structures, or zoning districts, the state wherein those
two things exhibit either a positive relationship based on fit, similarity or reciprocity of characteristics, or
a neutral relationship based on a relative lack of conflict (actual or potential) or on a failure to
communicate negative or harmful influences one to another.
The TPI CPD Zoning application reveals a factual situation contributing to incompatibility issues as
follows:
1. There is insufficient information to show the true impacts on traffic and parking. A queuing
study must be conducted to assess the valet parking plan and the parking lifts to assure that
bottlenecks will not occur due to inadequate stacking capacity.
2. 65% of the vehicle trips to the development will be turning from the intersection of Estero
Boulevard/Crescent Street without any mitigation to be provided.
3. The overall parking impact of the project is not adequately evaluated, and the applicant is
projecting the needed parking spaces to be several hundred less than staff has estimated.
4. The impact of the open air roof top story is not taken into account by the applicant and this
potential entertainment venue could be in conflict with the neighborhood.
The proposed development clearly does not meet the finding provided in 34-1803(a)(2)a. The height and
intensity of the proposed development are higher than other development in the surrounding area and
due to the higher density of hotel units, the traffic generation will also be higher than other
developments in the surrounding area.
Most of the surrounding development is comprised of one or two-story structures. The exception is the
Lighthouse Resort, which is three stories in some places.
Objective 4-A of the Town’s Future Land Use Element of the Comprehensive Plan describes the Town’s
intention to retain small town character. Under that Objective, Policies 4-A-1 and 4-A-2 further
elaborate by stating the Town’s desire for “human scale” development and contributions to the
“pedestrian oriented public realm”.
OBJECTIVE 4-A SMALL-TOWN CHARACTER — Maintain the small-town character of Fort Myers
Beach and the pedestrian-oriented “public realm” that allows people to move around without their cars
even in the midst of peak-season congestion.
POLICY 4-A-1 Maintaining the town’s current “human scale” is a fundamental redevelopment
principle. Fort Myers Beach is best enjoyed from outside a car; new buildings should be designed
to encourage use or admiration by people on foot or bicycle, rather than separating them with
gates, walls, deep setbacks, or unnecessary building heights.
POLICY 4-A-2 The Town of Fort Myers Beach values its vibrant economy and walkable
commercial areas. Through this plan, the town will ensure that new commercial activities, when
allowed, will contribute to the pedestrian oriented public realm.
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The importance of this Objective and these Policies, being the very first to appear in the Future Land Use
Element, cannot be overlooked. As Mr Spikowski points out in his staff report, the massive ground floor
parking garage provides nothing for pedestrians in the way of engagement or aesthetics. Additionally,
the proposed height of the building is anything but “human scale”. A four story building with an
additional 5th story open roof area is clearly not compatible with the surrounding area.
Additionally, Town Comprehensive Plan Objective 4-B and Policy 4-B-1 states the Town’s desire to
discontinue the overbuilding that occurred in the past.
OBJECTIVE 4-B FUTURE LAND USE MAP CATEGORIES — Reduce the potential for further
overbuilding through a new Future Land Use Map that protects remaining natural and historic resources,
preserves the small-town character of Fort Myers Beach, and protects residential neighborhoods against
commercial intrusions.
POLICY 4-B-1 OVERBUILDING: Judicious planning could have avoided the kind of
overbuilding found at Fort Myers Beach by limiting construction to match road capacity and the
physical environment. Since such planning came too late, the town must deal with today’s
congestion plus the impacts of future development that has vested rights to proceed. These
conditions have shaped the vision of this plan, as development rights once granted are not easily or
lightly reversed; great care has been taken in this plan to balance important public and private
rights.

This Policy is an explicit warning against the type of development that the applicant is proposing, which
is a request to exceed the allowable density, to exceed the allowable FAR and to exceed the allowable
height of the Comprehensive Plan and contribute to the current traffic congestion.

Recommendation
As Mr. Spikowski points out in his staff report, much of the applicant’s proposal is contingent upon the
Town granting approval for Deviation Request #1; as it may not be necessary to build more than three
stories or exceed a 1.4 FAR if the Town rules that the current maximum equivalency multiplier cannot be
exceeded. In our professional opinion, the application must be denied based on the fundamental
principal that the Comprehensive Plan allows for a maximum equivalency factor of three and does not
provide for any deviation to be granted. The Comprehensive Plan is the ruling document, not the Land
Development Code. The Land Development Code provision for exceptional circumstances does not
apply to a request to exceed 3 guest units per 1 dwelling unit unless the Comprehensive Plan is
amended. Furthermore, the Town’s precedent and consistent interpretation making this same
determination in the past must be upheld.
In summary, the application is not consistent with the Comprehensive Plan as required by state law and
the criteria for deviations under Section 34-216 and 34-932 of the Town’s Land Development Code
prohibit deviations from being approved if they are inconsistent with the Comprehensive Plan.
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