Case: 1:17-cv-07239 Document #: 1 Filed: 10/06/17 Page 1 of 51 PageID #:1

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

rel,

UNITED STATES OF AMERTCA ex
LISA PECK and ROBIN PECK, also
individually as to their individual claims and on
behalf of all similarly-situated individuals,

)
)

FILED
ocr0620t7

l2

THOMAS G. BRUTON
CLERK, U.S. DISTRICT COURT

Civil Action No.

)

)

FILED UNDER SEAL

)

)

Plaintiffs,

CLASS ACTION

)

)

V.

CIT BANK, N.A., f/k/a ONEWEST BANK, N.A.,
flkla oNEWEST BANK, F.S.B.; OCWEN LOAN
SERVICING, LLC,
Defendants.

JURY TRIAL DEMANDED

)

) i 1:17-cv47239

I Judge Ruben Gastillo

I Magistnate Judge Jeffrey Cote
COMPLAINT
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Plaintiffs-Relators Lisa Peck and Robin Peck on behalf of themselves and the United
States of America, allege as follows:

NATURE OF THE ACTION

l.

Qui Tam Relators and Plaintiffs Lisa Peck and Robin Peck ("the Pecks" or "Plaintiffs" or

"Relators") bring this action on behalf of the United States of America to recover civil damages
and penalties under the False Claims Act, 31 U.S.C. 5 3729, et seq., against Defendants CIT

Bank, N.A., flkla OneWest Bank, N.A., f/k/a OneWest Bank, F.S.B., and Ocwen Loan

Servicing, LLC (collectively, "Defendants").

2.

The Pecks, as Plaintiffs, also seek declaratory and injunctive relief, as well as civil

penalties, under the Financial Institutions Reform, Recovery, and Enforcement act,12 U.S.C. $
1833a

("FIRREA"); specifically, they seek a declaration that the FIRREA "administrative

exhaustion" requirement should not apply to various classes, explained infra, of homeownermortgagors seeking to vindicate mortgage origination and servicing claims against successors to

failed institutions, such as Defendants.

3.

Defendants, as Sellers and Servicers of mortgages, have unjustly enriched themselves,

and continue to enrich themselves at Taxpayer expense, after their acquisition of the assets of the

now-defunct IndyMac Bank, F.S.B.

4.

Specifically, the Relators' False Claims Act allegations relate to, inter alia,

misrepresentations made to the FDIC as a "condition of participation" in bidding for the failed

bank's assets and to obtain FDIC insurance.

5.

Defendants' predecessor, OneWest Bank F.S.B., after certifying to the FDIC that it

would identify and modiff unlawful, "Qualifying Loans"

-

simply a euphemism for

a

loan

violative of TILA for obscuring or concealing its adjustable rate and/or negative amortization
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features

-

made an enornous amount of money by not identifying and modifying such loans as it

had promised to in its agreement with the

FDIC.

See Servicing Business Asset Purchase

Agreement ("Purchase Agreement"), attached hereto as Exhibit A

6.

Those misrepresentations continue to inure to Defendants' benefit, as Defendants

continue to breach their duty to self-report their non-compliance and instead falsely report
compliance with mortgage servicing standards in certifications for payment and/or
reimbursement made to the Government Sponsored Enterprises, Freddie Mac and Fannie Mae

(collectively, "GSEs"); this forms the basis for Relators' other False Claims Act allegations.

7.

The IndyMac Mortgage Servicing Rights ("MSRs") Portfolio ("Portfolio") was acquired

from the Federal Deposit Insurance Corporation on March 19,2009 by OneWest.

JURISDICTION AI\D VENUE

8. This matter is within the Court's federal question
1331, as Plaintiffs bring this action under

jurisdiction, pursuant to 28 U.S.C.

3l U.S.C. $ 3730 (civil

$

actions for false claims); and

28 U.S.C. $$ 2201 and2202 (the Declaratory Judgment Act).

9.

The Court may exercise personal jurisdiction over Defendants, pursuant to 31 U.S.C.

$

3732(a), and because a substantial part of the wrongful acts alleged herein were committed

within this District.
10. Venue is proper in the Northern District of Illinois, because Defendants have transacted
and continue to transact business in this District, and because a substantial number of the

properties, i.e., those which were and are subject to the IndyMac MSR loan portfolio, the subject

of this action, are situated.
I 1. As required under the False Claims Act, Relators have provided the offices of the

Attorney General of the United States and the United States Attorney for the Northern District of
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lllinois

a disclosure statement

of material evidence and information related to and supporting the

allegations in this Complaint.

PARTIES
12. Plaintiffs-Relators, Lisa and Robin Peck, are residents of Chicago,

Illinois and citizens

of the United States.
13. Defendant

CIT Bank, N.A. ("CIT"),fMa OneWest Bank, N.A., flkla OneWest Bank,

F.S.B. ("OneWest"), is a national bank organized under the laws of the United States of America
and headquartered at 75 North Fair Oaks Avenue, Pasadena, California 91103.
14. CIT is the U.S. national bank subsidiary of CIT Group Inc.
15. On or about August 3,2015, CIT Group Inc. acquired

IMB Holdco LLC, the parent

company of OneWest, for approximately $3.4 billion in cash and stock.
16. Also on or about August 3,2015, CIT merged with and into OneWest, which was

renamed CIT Bank, N.A.
17. Defendant Ocwen Loan

Servicing LLC ("Ocwen") is a Florida Limited Liability

Company doing business as a loan servicer, with a corporate address at 166l Worthington Road,

Suite 100, West Palm Beach, Florida 33409.
18. On information and belief, Ocwen succeeded OneWest as servicer in or about June, 2013,
and is the current servicer of Plaintiffs'mortgage loan.
19. In June, 2013, Ocwen purchased $78

billion in unpaid principal balance of MSRs and

related servicing advance receivables from OneWest for S2.53 billion.

THE GOVERNMENT
The Federal Deposit Insurance Corporation
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20. The Federal Deposit Insurance Corporation ("FDIC") is a quasi-independent federal
agency established by the Banking Act of 1933, Pub. L.73-86,48 Stat. 162 (establishing
temporary FDIC), and the Banking Act of 1935, Pub. L.74-305,49 Stat. 684 (making FDIC
permanent), to provide insurance for depositors in U.S. banks and to restore trust in the

American banking system following the Great Depression.

2l.The FDIC maintains a Deposit Insurance Fund, in part, by assessing insurance premiums
against banks and savings and loan associations. See Federal Deposit Insurance Reform Act

of

2005, Pub. L. 109-71,1l0 Stat. 9 (merging the Bank lnsurance Fund and the Savings

Association Insurance Fund into the Deposit Insurance Fund).

22.The FDIC was created after the banking crisis of the Great Depression, and its primary
mission is to maintain stability and public confidence in the United States financial system by
insuring deposits up to the legal limit and promoting sound banking practices.
23. As such, for purposes of the False Claims Act, the FDIC acts as an agent of the United
States.

24.In the altemative, for purposes of the False Claims Act, any money or property
received by the FDIC, or that is to be spent or used by the FDIC, is held for Government's

behalf or to advance a Government program or interest.
25. Whenever a federally-insured depository institution fails, the FDIC pays off insured
deposits or, more frequently, it arranges for the transfer of accounts from the failed institution to
a solvent, healthy one.

26.In this process, the FDIC operates

a.

as

two distinct legal entities:

FDIC-Receiver ("FDIC-R"), which assumes control of the failed bank, closes it,
liquidates any assets, and distributes the proceeds of the liquidation to, among

Case: 1:17-cv-07239 Document #: 1 Filed: 10/06/17 Page 6 of 51 PageID #:1

others, FDlC-Corporate, as well as certain customers of the failed bank, and
general creditors, all with the goal of avoiding costs and thus losses to the Deposit
Insurance Fund; and

b.

FDlC-Corporate ("FDIC-C"), which valuates the failed institution, markets it to
potential acquirers, solicits and accepts bids, decides which bid is least costly to
the Deposit lnsurance Fund, based on the information it obtains, and works with
the acquirer(s) through the closing process.

27.\n its role

as receiver

for a failed depository institution, the FDIC-R has

a

statutory

obligation, generally, to maximize the return on the sale or disposition of the receivership estate's
assets.

28. In the case of receivables of the failed institution, such as the Servicing Receivables on
the Relators' mortgage, those assets are carried on the balance sheet of the FDIC as Receiver for
the failed bank estate.

29.Inthe case of IndyMac's closure, discussed infra,all of the assets were transferred to
OneWest.
30. In addition to assessing insurance premiums, for purposes of emergency funding as

during the mortgage crisis, the FDIC has, as a backup, lines of credit with the U.S. Treasury,
sometimes referred to as "draws."
31. The FDIC is authorized to "draw," or borrow, for working capital from the Federal

Financing Bank, a government entity under the supervision of the Secretary of the Treasury.

32.TheFDIC also has authority, under federal statute, to borrow up to $100 billion for
insurance losses from the U.S. Treasury.
33. The FDIC insurance pool suffered enormous losses during the Great Recession.
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34. On October 3, 2008, in response to the housing crisis and the imminent Great Recession,
the Emergency Economic Stabilization Act of 2008, 12 U.S.C. $ 5201 ("EESA"), et seq. was
enacted.

35. As part of the Troubled Assets Relief Program ("TARP") portion of EESA, the FDIC's
$100 billion borrowing limit was temporarily lifted and the FDIC was granted authority to

borrow "a loan or loans in an amount or amounts necessary to carry out this subsection" until
December 31,2009. 12 U.S.C. $ 52al(a)(2).
36. Also as part of the EESA/TARP, the U.S. Treasury funded a $700 billion bailout,

of

which nearly $250 billion went to FDIC member institutions.
37. As a result of the federal bailout, due to the monetary stimulus, as well as low loan
demand, those institutions were flush with liquid assets after receiving bailout funds, even

if

bank eamings and capital were weak.
38. Under those circumstances, rather than borrowing money directly from the alreadydepleted U.S. Treasury, the FDIC implemented a prepaid assessment requirement and required

all banks to prepay an estimated three years of deposit insurance premiums in effort to boost the
Deposit Insurance Fund's liquidity.
39. The FDIC's assessment of trebled premiums effectively recouped and rerouted Treasury

bailout funds back to the government's agency to advance its programs and interests.
40. Thus the FDIC obtained and utilized the Treasury's bailout funds to boost the Fund's

liquidity during its acquisition and liquidation of failed institutions, such

as IndyMac, discussed

further infra.

The Government-Sponsored Enterprises: Fannie Mae, Freddie Mac, and the FHFA
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41. The Federal National Mortgage Association ("Fannie Mae") and the Federal Home

Loan Mortgage Corporation ("Freddie Mac") are the government-sponsored enterprises
("GSEs") chartered by Congress with the mission to provide liquidity, stability, and affordability
to the U.S. housing and mortgage markets.
42. As part of this mission, Fannie Mae and Freddie Mac purchase and guarantee single-

family residential mortgages from and for lenders.
43. Because of the housing crisis and its crushing effect on the GSEs, Congress created the

Federal Housing Finance Agency ("FHFA,),

a federal agency, on

July 30, 2008.

44.The FHFA was created pursuant to the Housing and Economic Recovery Act of 2008

("HERA"),

12 U.S.C. $ 4617, to oversee Fannie Mae, Freddie Mac, and the Federal Home Loan

Banks.
45. On September 6,2008, pursuant to HERA, the Director of the FHFA placed Fannie Mae
and Freddie Mac into conservatorships and appointed the FHFA as conservator.

46.\n that capacity, the FHFA has the authority to exercise all rights and remedies of the
GSEs. 12 U.S.C. $ 4617(bX2).
47. Simultaneous with the placement of Fannie Mae and Freddie Mac into conservatorships,
the U.S. Treasury exercised its authority under HERA "to purchase any obligations and
securities" issued by the GSEs and began to purchase preferred stock pursuant to the Senior
Preferred Stock Purchase Agreements ("PSPAs") entered into by the U.S. Treasury and the
GSEs.

48. Consequently, between 2008 and

z}l2,the U.S. Treasury provided

$1S7.5

support to the GSEs under the PSPAs.
49. Accordingly, the FHFA and the GSEs act as agents of the United States.

billion in
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50. In the altemative, money or property received, or that is to be spent or used by the FHFA
and/or by the GSEs is held for Government's behalf or to advance a Govemment program or
interest.

DEFENDANTS' MISREPRESENTATIONS
The GSEs Rely on Servicers'o'Reps and Warranties" to Guarantee Mortgage-Backed
Securities and their Underlying Mortgage Loans.
51. In purchasing and guaranteeing mortgage loans, the GSEs rely on lenders'representations
and warranties (colloquially, "reps and warranties") that their loans comply in all respects

with

the standards outlined in the GSE selling guides and lender sales contracts, which set forth

underwriting, documentation, quality control, and self-reporting requirements.
52. Specifically, loans sold to, and,/or guaranteed by, Fannie Mae must comply with its Single

Family Selling Guide and purchase contracts; loans sold to, and/or guaranteed by, Freddie Mac
must comply with its Single-Family Seller/Servicer Guide and purchase contracts.
53. For purposes of liability in this case, it does not matter whether the affected GSE owned
or guaranteed the loans in question, as for each loan in the Portfolio, the Defendants have
received compensation from the GSEs conditioned on their certifications of compliance.
54. Where a lender, such as Defendants, identifies a material breach of a warranty on its own,
such as a failure to modifu a Qualifying Loan, it must self-report the loan to the GSE.

55. It is a matter of public record, and was known to Defendants on March 19,2009, that the

IndyMac MSR Portfolio was rife with toxic and fraudulently underwritten loans that were

violative of the Truth in Lending Act, l5 U.S.C. $ 1601, et seq., and state consumer protection
statutes; in cases where the Defendants acquired loans already in default, by servicing those

loans, the Defendants also violated the Fair Debt Collection Practices Act, l5 U.S.C. g1692, et
seq.
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How the GSEs are Damaged by the Defendants'Misrepresentations
56. In addition to their guaranty responsibilities, under the MBS Trust agreements, the GSEs
are required

in some instances under the applicable PSA (and have the option in other instances)

to purchase a mortgage loan or the real estate acquired as a result of a mortgage default (known
as "real estate owned property" or "REO property") from the MBS Trusts.

57. After the U.S. house sales prices peaked in mid-2006 and began a steep and rapid decline,
mortgages like the Pecks', with their negative amortizing, adjustable-rate features, began to

"reset" at higher interest rates, causing mortgage delinquencies and foreclosures to soar.
58. In the case of foreclosure or short payoff (so-called 'oshort sales") the GSEs still pay the

full stated principal balance of the mortgage loan through to the Certificate Holders (even if the
stated principal balance is more than the payoff proceeds received by the GSEs).

59. The full stated balance may be inflated by improper servicing fees, as well as, in this
case, the failure to mitigate losses by

modifying Qualifying Loans; servicers thus have

tremendous financial incentives to inflate and exaggerate such fees and deny relief to
mortgagors, discussed infra.
60. In cases where the GSEs initiate a foreclosure on a mortgaged property, the REO

property is tlpically purchased by the GSEs from the related MBS Trust within sixty (60) days
after the foreclosure sale is completed.
61. Also, in that case, the GSEs will pay all Servicing Advances (defined below) and
shortages on all distressed properties, guaranteeing that the MBS Trusts

will receive l00o/o of the

principal amount of all loans.
62.The GSEs are thus financially damaged by improper servicing fees and wrongful
withholding of loss mitigation, including the failure to modify Qualifying Loans.

10
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The Defendants' Role as Servicers
63. Although the GSEs are deemed, pursuant to the trust documents, to be the master
servicers of their own loans, the GSEs generally further contract with mortgage lenders and/or
servicers ("Seller/Servicers") (in this case, OneWest and Ocwen) to actually perform loan direct

servicing functions ("Selling and Servicer Contracts") on behalf of and subject to the GSEs'
oversight.
64. The GSEs'master servicer functions include entering into contracts with Seller/Servicers

to service the mortgage loans.
65. Contractually-obligated duties required under the Selling and Servicer Contracts to be
performed by the Seller/Servicers include general loan servicing responsibilities, collection and
remittance of payments on the mortgage loans, administration of mortgage escrow accounts,

collection of insurance claims, paying Servicing Advances, and foreclosing on defaulted
mortgages, if necessary.
66. "Servicing Advances" are amounts of money paid (or required to be paid) by a
Seller/Servicer under the Mortgage Selling and Servicing Contracts and the GSEs' Seller Guides
and Servicer Guides to maintain the mortgaged property.

67. Servicing Advances include, inter alia, payments of taxes; assessments by special
assessment districts; mortgage insurance premiums; hazard (or property), flood, earthquake or

other insurance premiums; property inspection, repair, and preservation costs; and

homeowner/condominium association assessment fees.
68. Pursuant to the Mortgage Selling and Servicing Contracts and in accordance with

Servicing Guidelines, Seller/Servicers are "prohibited from engaging in business practices that

77
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have the apparent intent of avoiding Seller/Servicers'obligations," such as avoiding the payment

of Servicing Advances.
69. Further, in the Mortgage Selling and Servicing Contracts, the Seller/Servicers also
promise to indemnify the GSEs against any losses that the GSEs may incur as a result of the

Seller/Servicers'breach of their obligations, representations, and warranties under the Mortgage
Selling and Servicing Contracts.
70. Seller/Servicers submit reimbursement requests to the GSEs in order to be reimbursed for
such Servicer Advances. See Fannie Mae Servicer Expense Reimbursement Job Aidand
Expense Reimbursement, attached hereto as Group Exhibit

Reimbursement Quick Reference

and,

B.

F-l-06:

See also Freddie Mac Expense

Desk Reference, attached hereto as Group Exhibit C.

71. Pursuant to the applicable Selling and Servicing Contracts and the Seller/Servicer Guides,
and in order to receive reimbursement and payment, Seller/Servicers, such as Defendants, must

certify their compliance with such obligations, representations, and warranties by submitting
annual certifications to the GSEs. See Freddie Mac Single-Family Form l6SF, Annual

Eligibility Certification Report, attached hereto as Exhibit D.

72. Aspart of the submission of the annual certification, the Seller/Servicer certifies that it:
[c]omplies and has complied in all material respects with, and maintains policies and
internal controls to assure compliance with, all applicable laws, regulations, rules and
licensing requirements, including, but not limited to, (a) data privacy and safeguarding
Borrower personal information; (b) mortgage origination and servicing, anti-predatory
and fair lending practices; and (c) conduct of its business generally.
rd.

73. Fannie Mae's annual certification form is not available to the public, as it is submitted in
a

"fillable" electronic form via

a registered

account.

llebpage,attached hereto as Exhibit E.

72

See

Fannie Mae Form 582 Registration
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74. On information and belief, which Relators verily believe, Fannie Mae's annual

certification requires the same or similar certification as Freddie Mac as to compliance with all
applicable laws, regulations, rules, and licensing requirements.
75. Thus, a request for reimbursement for a Servicing Advance made to a GSE is a claim
presented to an agent of the United States.

76.\n the alternative,
a

a request

for reimbursement for a Servicing Advance made to a GSE is

claim presented to a contractor, grantee or recipient of Government funds, i.e., a claim which is

made against money or property to be spent or used on the Government's behalf or to advance a

Government program or interest.

The Servicing Business Model

-

i.e., 66How Servicers Make Money"

77. As rational actors, servicers seek to maximize profit. Simply advancing and being
reimbursed for expenses related to mortgage loans, by itself, does not make for a profitable
business model, causing mortgage servicers to find other ways to increase their profitability.

78. Servicers' income is thus not based purely on performing mortgage loans.
79. Accordingly, although the GSEs, as investors, have an interest in the performance of the
loans, the servicers' interests diverge from the investors.'
80. There is thus an inherent conflict between servicers' profit maximizing behavior and their
loss mitigation obligations, as laid out in the Guides.

8l . Instead, servicers derive their income from a web of direct payments which include:

a.

a percentage

b.

fees charged to borrowers, including late fees;

c.

interest income on the "float"

of the principal balance of the pool of loans;

-

the interest accrued between when payments are

received and when they are passed on to the Certificate holders;

13
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d.

residual interests in the pool;

e.

hedging devices, including bonds on other pools of mortgages and more exotic

financial instruments;
affiliated businesses, such as insurance companies or property valuation and
inspection companies, with whom they contract for various mortgage services
82. Thus, because their economic interests diverge from mortgage investors, servicers are
di

s-incentivized from modi fying nonperforming

lo ans.

83. The disincentives to permanently modify loans include, inter

a.

alia;l

Servicers may be required to repurchase loans as part of permanently modifying a

loan. As this presents

a substantial cost and loss of revenue,

it is more profitable,

and servicers prefer, keeping the loan in a state of temporary modification or

lingering default;
b. The monthly service fee that a servicer collects as to each loan

it

services in a

pool of loans is calculated as a fixed percentage of the unpaid principal balance

("UPB") of the loans in the pool. Consequently, servicers

are heavily incented to

maximize UPB. Conversely, modifying a loan to reduce the principal balance
results in a lower monthly fee to the servicer, consequently reducing profits;
Fees that a servicer charges borrowers who are

source of revenue to

in default constitute a significant

it. In addition to the income

a servicer directly receives, late

fees and "process management" fees are added to the loan, thereby increasing the

UPB in a pool of loans and increasing the amount of the seryicer's monthly
service fee;

1

See Thompson, Diane E., Why Servicers Foreclose When They Should Modify and Other Puzzles of Servicer
Behovior, National Consumer Law Center (October 2009).

L4
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d.

Entering into a permanent modification, as opposed to foreclosing, will delay the
servicer's ability to recover Servicing Advances it is required to make to investors

of the unpaid principal and interest payment of a non-performing loan;
e.

The fixed overhead costs involved in successfully performing loan modifications

involve up-front costs to the servicer for additional staffing, physical
infrastructure, and expenses, such as property valuation, credit reports, and
financing costs.
84. Thus, even though where, as here, Defendants are contractually-bound and required to

modify loans as apart of the Purchase Agreement concerning particular Mortgage Servicing
Rights (discussed infra),it is more profitable to keep the loans in default and proceed with
foreclosure, because the Certificate Holders are ultimately footing the bill for that conduct.
85. In fact, OneWest immediately turned a profit of $1.57 billion in2009, following its
purchase of IndyMac's assets from the FDIC, and did so without modifying the Relators'

unlawful, toxic loan to conform to servicing standards, in addition to thousands of other loans.

THE RELATORSI INDYMAC MORTGAGE LOAN
The History of the Pecks' Loan
86. On July 27,2005, the Pecks signed a mortgage and Lisa Peck signed a note on an

IndyMac table-funded loan ("the Loan"). See Mortgage and Note, attached hereto as Group

Exhibit F.
87. The mortgage lists Mortgage Electronic Registration Systems Inc.

("MERS')

as the

Mortgagee and AirMortgageas the Lender.
88. AirMortgage, now defunct, was literally a "front," as in storefront, originator of mortgage

loans actually table-funded by IndyMac.

15
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89. The Pecks, as Relators, were unaware at the time they signed the mortgage and note, but
the lending program they received through AirMortgage was designed, disseminated,
promulgated, and directed by IndyMac
90. IndyMac directed the lending through, inter alia,the dissemination of what are known as
"spec sheets," prescribing the terms of IndyMac's various available loan programs.

91. While the loan was nominally made by AirMortgage, it was IndyMac personnel that
reviewed the Pecks' submissions of loan documents after they were electronically transmitted by

AirMortgage.

g2.TheAirMortgage representative who filled out the Pecks'application falsified Lisa Peck's
income as $6,200 per month, when Ms. Peck actually eamed about a third of that.
93. AirMortgage utilized an appraiser who was a family member of the broker

information and belief, his brother

-

-

on

to appraise the property for substantially more than it was

worth.

The Fraudulent Features of Relators' Loan
94. The Pecks' loan appeared, from the mortgage documents, to have a lYo introductory
interest rate for ayear.
95. However, the Loan actually went into negative amortization after the first month.
96. The negative amortization feature was obscured through the Note's use of confusing and
easily-conflated provisions conceming the loan's "Interest Change Date" and a separate, distinct

"Payment Change Date."
97. While the Loan documents stated that the interest rate "may" increase, it was in fact

mathematically certain to increase.

L6
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98. When the Loan's interest rate "reset," the Pecks took no notice of it, because the payment
remained the same.
99. However, when the Pecks'indebtedness reached

ll0% of the face value of the loan, as a

result of the negative amortization provision, the loan "recast" and their payment jumped

60%o,

causing them to begin to inquire further into the terms of the loan, and to default soon thereafter.

100.

Thus, the Pecks, as Relators, have independent knowledge, by virtue of their own

experiences, that IndyMac originated fraudulent, noncompliant loans, i.e., Qualifuing Loans; and
that OneWest and its successors did not modify those Qualifyrng Loans

How Relators' "Toxic" Loan was Bundled and Sold to Investors, Including the GSEs

101.

The Relators have independent knowledge, through their experience with their

own IndyMac table-funded loan, that IndyMac-originated "toxic" assets, inflated Mrs. Peck's
income, and thus the Loan's Debt-to-Income ("DTI") ratio, and inflated the property's worth, and
thus the Loan-to-Value ("LTV") ratio relevant to the Loan.
102.

As part of its operations, IndyMac created a special-purpose entity, IndyMac

MBS, Inc., to sell loans to investors, i.e., "securitize," tens of thousands of loans, including the
Pecks.'

103.

The Relators'loan became part of the IndyMac INDX Mortgage Loan Trust 2005-

AR18 (the "Trust"), which formed on Septemb er 7 , 2005.

104.

According to the September 1,2005 Pooling and Servicing Agreement filed with

the SEC governing the Trust, IndyMac MBS, Inc. was the Depositor; IndyMac Bank, F.S.B. was
the Seller and Master Servicer; and Deutsche Bank National Trust Company was the Trustee.
See September

l, 2005 Pooling

and Servicing Agreement, attached hereto as Exhibit G.
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105.

The Trust was listed among the Certificates purchased by Freddie Mac referenced

in the FHFA's Complaint in FHFA v. Goldman Sachs & Co., et al.,1l-cv-06198 (S.D.N.Y.

20ll).

See

106.

FHFA v. Goldman Complaint, attached hereto as Exhibit H.
Thus, upon information and belief, Freddie Mac is the GSE that owns the

beneficial interest in the Pecks' loan.

107.

However, regardless of the ownership of the other loans in the Portfolio, all of the

loans covered by the Purchase Agreement suffer from the same infirmities as the Relators',

if

they are Qualifying Loans as defined in the Purchase Agreement.

108.

After the collapses of Freddie Mac and Fannie Mae, the FHFA, as GSE

conservator, sued Goldman Sachs and other entities for damages caused to the GSEs through

their purchases of fraudulently underwritten mortgages.

109.

According to the FHFA allegations, in order to sell Certificates, Goldman falsely

stated that the mortgage loans and properties in the Trust complied with certain underwriting

guidelines and standards.

110.

The FHFA further alleged that Goldman's false statements and misleading

omissions significantly overstated the ability of borrowers like the Pecks to repay their mortgage
loans and the value of the collateralized property.

111.

Specifically, and relevant to the Pecks' mortgage, while IndyMac was not aparty

to FHFA v. Goldman, the FHFA specifically alleged that IndyMac adhered to a high risk
business strategy of securitization and often did not perform adequate underwriting.

tt2.

The FHFA, in its complaint, also alleged that IndyMac often ignored its stated

underwriting and appraisal standards and encouraged its employees to approve loans regardless
of the borrower's ability to repay them, and allowed outside mortgage brokers (such as

18
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AirMortgage) and in-house sales staffers to inflate applicants'financial information to make
them look like better credit risks.

113.

The Pecks' experiences with their IndyMac mortgage origination and subsequent

servicing by the Defendants in this case provide independent corroboration, and matches the
contours, of the FHFA's allegations in Goldman.

tt4.

While toxic assets like the Pecks' mortgage have disastrous consequences for

investors, the GSEs, and the homeowners, the servicing of such toxic assets was, and remains, a

highly-profitable business, as shown supra.

INDYMAC'S CLOSURE. RECEIVERSHIP. AND SALE TO ONEWEST
The FDIC as Receiver and Conservator

115.

On July 11, 2008, the now-defunct Office of Thrift Supervision ("OTS")

determined that IndyMac was unlikely to pay its obligations or meet its depositors'demands, and
that it was in an unsafe and unsound condition.

116.

Therefore, it appointed the FDIC as Receiver of IndyMac Bank ("Original FDIC

Receiver").

lI7.

Also on July 11, 2008, the OTS appointed the FDIC as Conservator ("FDIC

Conservator") of a newly-chartered bank, IndyMac Federal Bank, F.S.B. ("IndyMac Federal").

118.

Also on July I l, 2008, the FDIC executed an Amended and Restated Insured

Deposit Purchase and Assumption Agreement ("P&A Agreement") and transferred certain

of

IndyMac's assets and liabilities to IndyMac Federal. See P&A Agreement, attached hereto

as

Exhibit I.

19

Case: 1:17-cv-07239 Document #: 1 Filed: 10/06/17 Page 20 of 51 PageID #:1

I19.

The P&A Agreernent also contained a "put" provision that allowed IndyMac

Federal to require the Original FDIC Receiver to repurchase certain assets or reassume certain

liabilities. Id. at $ 3.6.
IndyMac Becomes OneWest

120.

-

The March lgrz[[gTransaction

On March lg,2}Og,IndyMac Federal exercised its option under the "put"

provision and required the Original FDIC Receiver to repurchase and reacquire IndyMac's
mortgage servicing rights and obligations under various Pooling and Servicing Agreements for
loans that were sold through securitization.

l2l.

As a result, the purchaser of IndyMac's assets and liabilities (OneWest) would

retain the servicing rights to a multitude of bundled, securitized loans.

122.

OneWest, however, went on to acquire these rights without being burdened with

the repurchase liabilities that IndyMac had agreed to, in the applicable Pooling and Servicing

Agreements, to maintain the quality of the mortgage loans that had been deposited into a number

of trusts. See discussion in Deutsche Bank Nat'l Trust Co. v. FDIC,784 F.Supp .2d 1142,

ll50

(S.D. Cal. 201l).

123.

Also on March 19,2009, FDIC Conservator sold substantially all of the assets of

IndyMac Federal to the newly formed OneWest.

124.

OneWest purchased all of the failed institution's deposits and approximately

$20.7 billion in assets at a discount of $4.7 billion.

125.

As a part of that bargain, OneWest agreed and covenanted with the Govemment

to identiff and modify Qualiffing Loans.
Prologue

-

The FDIC Loan Modification Program

20
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The ooMod in a Box',
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126.

Prior to the March 19,2009 acquisition by OneWest, IndyMac Federal, under the

leadership of the FDIC, had modified tens of thousands of toxic loans under the FDIC Loan

Modification Program, which became known in mortgage trade publications as the "Mod in

Box."

See

a

November 20, 2008 FDIC Press Release, attached hereto as Exhibit J. See also FDIC

Loan Modification Program Overview, Guidelines, and Marketing Materials, attached hereto as

Exhihit K.

127.

Under the FDIC Loan Modification Program/"Mod in a Box" process, borrowers

locked into toxic mortgages with negative amortization and adjustable rate feafures were prescreened for modification and granted mortgage relief after providing proof of income and

employment.

128.

The stated key objectives of the FDIC Loan Modification Program were:

.

Keep borrowers in their homes when the borrower is willing and has the
capacity to make an affordable mortgage payment;

.

Provide borrowers with immediate payment relief and stable long term
mortgage payments; and

.

Modification must always result in a positive NPV outcome for the investor,
i.e., the cost of the modification must be less than the estimated cost

of

foreclosure.

Ex. K. at p. 5

129.

The Purchase Agreement fully incorporated all the provisions of the FDIC Loan

Modification Program by attaching it as Exhibit F and obligated Defendants to continue the bulk,
"streamlined" modifications of loans that had begun under the FDIC's direction. Exs. A at p. F-

l;

J; and K.
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130.

Despite assuming said obligations, loan modifications slowed significantly after

OneWest acquired the portfolio in March of 2009.

131.

These failures to

modiff loans with positive NPV ratings deprived the GSEs of

the full value of the loan, created losses to investors, breached the Purchase Agreement, and
rendered all GSE certifications subsequent to the Purchase Agreement false.

The FDIC Loan Modification Program is Incorporated into the Purchase Agreement

132.

The Purchase Agreement provided, as Exhibit F, 'FDIC MORTGAGE LOAN

MODIFICATION PROGRAM." Ex. A

133.

at p. F-1. ("the Program")

Thus, Exhibit F incorporates the FDIC Mortgage Loan Modification Program into

the Purchase Agreement, obligating OneWest, and its agents, successors and assigns, Defendants

CIT and Ocwen, to modifr loans.

134.

The Purchase Agreement and its obligation to modifu loans became effective

March 19,2009, a full five months before OneWest signed its Servicer Participation Agreement
with the Treasury on August 18, 2009, under the Making Home Affordable HAMP progrirm.

135.

Accordingly, the FDIC Loan Modification Program pre-dated MHA/HAMP.

136.

The FDIC Loan Modification Program provides, in relevant part:

The objective of this FDIC Mortgage Loan Modification Program ("Program") is to

modiff the terms of certain residential mortgage loans so as to improve affordability,
increase the probability of perforrnance, allow borrowers to remain in their homes and

increase the value of the loans to the FDIC und assignees. T\e Program provides for
the modification of Qualiffing Loans (as defined below) by reducing the borrower's
monthly housing debt to income ratio ("DTI Ratio") to a target of 28o/o, never to exceed
38%o, at the time of the modification and eliminating adjustable rate interest and
n eg ative am o rtizati o n fe atu re s.

Ex. A at p. F-l

137.

. (Emphasis supplied).

Thus, the FDIC and OneWest negotiated, contemplated the issues relevant to the

value of the MSR portfolio, and reached an agreement which thereby acknowledged the toxicity
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of negative amortizing, adjustable-rate loans such as the Relators'and the value to the FDIC and
the GSEs, as eventual assignees, in modifying such loans.

138.

OneWest, by signing the Purchase Agreement, acknowledged the toxicity and

likelihood of non-perfoffnance of negative-amortizing IndyMac loans, and committed itself to
modify such Qualifying Loans.

139.

Therefore, OneWest's signing was a certification and an agreement to identify

and modifu such loans, and was a "condition of participation" in order to acquire the IndyMac

MSR portfolio.

140.

OneWest, upon signing the Purchase Agreement, agreed to follow and be guided

by the FDIC Loan Modification Program, and be guided by the Program's principles and
objectives.

l4l.

Similarly, OneWest's acknowledging the toxicity and likelihood of non-

performance of negative amortizing IndyMac loans, and agreeing to identifu and modify such
loans, was information material to the FDIC's pricing decision and its decision to sell the assets

of the failed institution to OneWest at the stated price.

142.

The Program provides further:

In order for a mortgage loan to be a Qualiffing Loan it must meet all of the following
criteria, which must be confirmed by the lender:

o
o
o

The collateral securing the mortgage loan is owner-occupied; and
The mortgagor has a first priority lien on the collateral; and
Either the borrower is at least 60 days delinquent or a default is reasonably
foreseeable.
*r<r<

The lender shall undertake a review of its mortgage loan portfolio to identify Qualifying
Loans. For each Qualifying Mortgage Loan, the lender shall determine the net present
value ("NPV") of the modified loan and, if it will exceed the NPV of the foreclosed
collateral upon disposition, then the Qualifying Loan shall be modified so as to reduce
23
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the borrower's monthly DTI Ratio to 28o/o (or to the lowest DTI Ratio higher than28%o,
but not to exceed 38o2, resulting in a NPV exceeding the foreclosed collateral upon
disposition) at the time of the modification. To achieve this, the lender shall:use a
combination of interest rate reduction, term extension and principal forbearance, as
necessary.

Ex. A at p. F-l

143.

. (Emphasis supplied).

OneWest's agreement to the mandatory language ("shall") contained in Exhibit F

relevant to its obligation to identify toxic IndyMac loans, created another "condition

of

participation" in its effort to acquire the IndyMac MSR portfolio.

144.

Similarly, OneWest's agreement to the mandatory language ("shall") contained in

Exhibit F of the Purchase Agreement is relevant to its obligation to modify toxic IndyMac loans
and was information material to the FDIC's pricing decision and its decision to sell the assets

of

the failed institution to OneWest.

145.

Thus, as part of the Purchase Agreement and a condition to OneWest obtaining

the MSRs, OneWest was required to identify Qualifuing Loans and modify them, pursuant to the

FDIC Mortgage Loan Modification Program.

146.

The servicing rights to the Relators' Loan was one of the MSR assets that was

sold to OneWest pursuant to the Purchase Agreement.
147.

Relators' Loan, in that it was a negatively-amortizing, adjustable-rate loan, was

unquestionably a Qualifying Loan.
148.

However, as the servicer, and as explained supra, OneWest had enormous

financial incentives to not modify loans.
149.

OneWest failed to be guided by or perform its obligations under the FDIC

Mortgage Loan Modification Program, i.e., it failed to "identify''the Pecks' and other negativelyamortizing, adjustable-rate loans as Qualifying Loans.

24
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150.

OneWest further failed to follow the guidance in failing to perform the NPV

analysis and use interest rate reduction, term extension, and principal forbearance to lower
payments in loans like the Pecks'.

151.

This is despite the fact that IndyMac's toxic, negatively-amortizing, adjustable-

rate loans were precisely the loans OneWest agreed to

modiff in order to acquire the Portfolio

at

its steep discount.

152.

On information and belief, which Relators verily believe, OneWest failed to

follow the guidance in failing to undertake

a

review of its MSR mortgage loan portfolio to

identiff any Qualifying Loans.

153.

Rather than modifying Qualiffing Loans, as it was required to do, OneWest, and

now Ocwen, reaped the financial benefits of servicing non-performing loans, resulting in
significant losses to the FDIC and the GSEs.
154.

Because of the misrepresentations OneWest made to FDIC, OneWest acquired the

IndyMac MSR Portfolio at a steep discount.

155.

.Because of the misrepresentations OneWest made to FDIC, Defendants continue

to reap the unjust financial enrichments from the remaining toxic loans in the IndyMac MSR

Portfolio to this day.
The Defendants' Obstinate Refusal to use the "Form of the LPOA' as Stipulated to in the
Purchase Agreement

156.

The March 19,2009, Servicing Business Asset Purchase Agreement between the

FDIC and OneWest, also provided, as Exhibit E, a "FORM OF LIMITED POWER OF

ATTORNEY" ("LPOA"). Ex.A at E-l.

157.

The "FORM OF LPOA" granted authority to certain Attorneys-in-Fact...

25
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...to execute, acknowledge, seal and deliver on behalf of the FDIC as Receiver for
IndyMac Federal Bank, FSB all instruments of transfer and conveyance, appropriately
completed, with all ordinary or necessary endorsements, acknowledgments, affidavits and
supporting documents as may be necessary or appropriate to evidence the sale and
transfer of any asset pursuant to that certain Servicing Business Asset Purchase
Agreement, dated as of March 19,2009, between the Receiver and OneWest Bank, FSB.
rd.

158.

The "FORM OF LPOA" required the purchaser, OneWest, to utilize a specimen

endorsement, set forth in Exhibit E, acknowledging the FDIC's possessory interest in the
asset, as

well as the agency's position in the chain of title:

The form which the Attorney(s)-in-Fact shall use for endorsing promissory notes or
preparing allonges to promissory notes is as follows:
Pay to the order

of

OneWest Bank, FSB
Without Recourse

FEDERAL DEPOSIT INSURANCE
CORPORATION as Receiver for IndyMac Federal
Bank, FSB
By:
Name:

Title:

Attomey-in-Fact

All other documents of assignment, conveyance or transfer shall contain this sentence:
"This assignment is made without recourse, representation or warranty, express or
implied, by the FDIC in its corporate capacity or as Receiver."

Id. atB-2.

159.

Thus, as part of the Purchase Agreement and a condition to OneWest obtaining

the MSRs, all documents of conveyance, including assignments of mortgage, were to utilize the
specimen endorsement set forth in Exhibit E properly attributing and characterizing said
conveyances as from the FDIC: "The FDIC, as Receiver for IndyMac Federal Bank, FSB to
OneWest Bank, FSB."
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160.

However, despite its expertise as a sophisticated financial entity, and negotiations

with the FDIC to come up with the Form of the LPOA, OneWest neglected, or failed, or refused,
to use the Form it had agreed to in Exhibit E of the Purchase Agreement in thousands

of

mortgage documents filed in land records offices and state courts throughout the United States.

16l.

This was done purposefully, to mask the provenance of the loan in order to

misinform and disadvantage foreclosure defendants, regulators, the courts, and the public-atlarge.

162.

Failure to use the Form of the LPOA also served Defendants' purpose

of

undermining the Objective of the FDIC Loss Mitigation Program, "to modiff the terms of certain
residential mortgage loans so as to improve affordability, increase the probability

of

performance, allow borrowers to remain in their homes and increase the value of the loans to the

FDIC and assignees," as well as to frustrate the Notice requirements of FIRREA.

163.

When third-party vendors and contractors failed to use the Form and instead

utilized non-conforming endorsements or Form of LPOA, they did so with the knowledge and
assent of the Defendants.

DEFENDANTS' HISTORY OF FALSE DOCUMENTATION
The Original Assignment

164.

IndyMac MBS, [nc. transferred a bundle of toxic lndyMac loans, including the

Pecks', on or about September 7,2005, to Deutsche Bank as Trustee in order to form a trust,

according to documents filed with the SEC.

165.

Despite the fact that it was IndyMac MBS, as a "special purpose" vehicle, created

by IndyMac to establish "bankruptcy remoteness," which sold the Pecks' Loan to Deutsche
Bank, the legal owner pursuant to the trust, this fact was concealed from the Relators and
thousands of homeowner-borrowers of IndyMac toxic assets.
27
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t66.

ln fact, "IndyMac MBS, Inc." appears nowhere in the chain of title in land records

or in state court filings for the Pecks and for thousands of homeowners throughout the United
States.

161.

lnstead, in the Relators' case, on July 2,2008, only nine days prior to IndyMac

being seized by its regulator, an Assignment of Mortgage ("Original Assignment") concerning
the Pecks'loan from "Mortgage Electronic Registration Systems, Inc., as Nominee for

AirMortgage" to "IndyMac Bank, F.S.B." was recorded in Cook County, Illinois.

See Pecl<s'

Original Assignmenf, attached hereto as Exhibit L.

168.

Defendants practiced this deceit to eviscerate the historical notion that recordation

and chain of title reveals the actual parties in interest, and to deceive homeowners, courts, and
the public-at-large.

169.

Thus, the Pecks and thousands of homeowners did not learn of IndyMac's

involvement, the fact that the loan was table-funded, or the fact that the loan was securitized until
years after executing their mortgages.

170.

The Original Assignment was drafted by IndyMac's foreclosure attorneys, Codilis

& Associates.Id.

l7l.

The Original Assignment purports to have been executed on April 18,2008. Id.

I72.

The Original Assignment contains a "backdated" recital stating, "Said transfer

took place on or before 04/1512008." Id.

173.

Apil

17,2008 is the date that "IndyMac Bank, F.S.B." filed a foreclosure action

(discussed infra) against the Pecks; thus, the Original Assignment was backdated as an artifice to
speed up the foreclosure on the Pecks' home.

After Two Years,

a Second Assignment
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174.

Almost two years later, on February 25,2010, an Assignment of Mortgage,

purportedly executed on Decemb er

27

,2009 (2009 Assignment"), was recorded concerning the

Pecks' Loan from "OneWest Bank FSB successor in interest to IndyMac Federal Bank FSB" to

"Deutsche Bank National Trust Company, as Trustee of the IndyMac INDX Mortgage Loan

Trust 2005-ARl8, Mortgage Pass-Through Certificates, Series 2005-AR18 under the Pooling
and Servicing Agreement dated September

l, 2005" was recorded in Cook County, Illinois.

Pecl<s' 2009 Assignment, attached hereto as

Exhibit M.

175.

See

Throughout this time, the Pecks had vigorously contested their foreclosure case,

which was premised on the adjustable-rate, negatively-amortizing, "toxic" IndyMac loan; they
requested discovery.

176.

Neither the Original Assignment, nor the Second Assignment, utilized the LPOA

form that OneWest agreed to use as presented in Exhibit E to the Purchase Agreement. See Ex.

A

at p.

E-l.

I77.

Thus, the Pecks and thousands of homeowners? in addition to being misled as to

the ownership of their table-funded loans and to the fact that the loans were bundled and
securitized, were also unaware that the IndyMac toxic assets had been seized and placed into

FDIC receivership.

A Revocation and a Third Assignment finally acknowledges the FDIC
r78.

A year after the Second Assignment, on February 23,2011, an Assignment of

Real Estate Mortgage and Revocation of Prior Recorded Assignment ("Revocation and

Assignment") concerning the Pecks'loan was recorded in Cook County, Illinois.
Revocation and Assignment, attached hereto as Exhibit N.

29
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179.

The Revocation and Assignment, utilizing the Form of the LPOA, states that the

mortgage was assigned from 'FDIC as Receiver for IndyMac Federal Bank FSB, successor to
Indymac Bank, F.S.B." to "Deutsche Bank National Trust Company, as Trustee of the IndyMac

INDX Mortgage Loan Trust 2005-AR18, Mortgage Pass-Through Certificates, Series 2005-

ARl8 under the Pooling

180.

and Servicing Agreement dated September

1,2005." Id.

The Original Assignment thus evinced an attempt to confer standing on

"[ndyMac," when on that date in 2008 and according to trust documents filed with the SEC,
actual ownership of the mortgage loan had already been transferred from the Originator through
the Depositor to the Trustee of the Trust as of September 2005, at the trust's formation.

181.

Ownership of the loan remained a secret to all of the world, as AirMortgage was

the party of interest according to the Land Records until the Original Assignment was recorded

July 2,2008, a mere nine days before the closing of IndyMac by the OTS and its seizure by the

FDIC on July l

l,

2008.

Defendants' Pattern and Practice of Assignment Fraud is Widespread and Purposeful
182.

The Relators have retrieved and reviewed 106 other assignments of mortgage, in

which OneWest was the grantee, from county records. See Collection of Recorded Assignments
of Mortgage, attached hereto as Group Exhibit O.

183.

Of the 106 total assignments,22 state that the mortgage was assigned from

"IndyMac Bank, FSB'to OneWest. Id. at Bates # Al-44.

184.

Of the 106 total assignments, 39 state that the mortgage was assigned from

"IndyMac Federal Bank, FSB* to OneWest. Id. at Bates # A45-121.

185.

Of the 106 total assignments, 32 state that the mortgage was assigned from

"MERS, as Nominee for IndyMac Bank, FSB" to OneWest. Id. at Bates

30
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Of the 106 total assignments, six (6) state that the mortgage was assigned from

186.

"MERS, as Nominee for FDIC as Receiver for IndyMac Federal Bank, FSB" to Onewest. Id. at
Bates

# A186-197.

187.

Of the 106 total assignments, only seven (7) state correctly that the mortgage was

assigned from "FDIC, as Receiver for IndyMac Federal Bank, FSB" to OneWest, utilizing the

Form of the LPOA. Id. atBates# Al98-212

188.

Thus, out of the 106 assignments reviewed, only seven (7) contained the

conveyance language promulgated by the FDIC, and agreed to by OneWest, at Exhibit E of the
Purchase Agreement

189.

-

from 'FDIC, as Receiver for IndyMac Federal Bank, FSB" to "OneWest."

Of the 106 total assignments, 61 of the subject properties were ultimately sold at

foreclosure sale. Id.

190.

Of those 61 properties sold at foreclosure sale, 36 were then deeded to GSEs

Fannie Mae or Freddie Mac2; five (5) were deeded to an MBS Trust3.

191.

Thus, a majority of the properties that were reviewed by the Relators and sold at

foreclosure sale concern mortgage loans owned or guaranteed by the GSEs.

192.

The GSEs were and are damaged by having to purchase Qualifying Loans that

were not modified pursuant to the Program.

193.

Additionally, of the 106 total assignments reviewed, 64 contain "prior to," or

back-dated, recital language

-

for example: "IndyMac Bank, FSB...did hereby assign, transfer,

at B"t"t # A3,7,35,4L,49,53,55,60, 62,64,66,6g,gO,g2,g4,g6,90, 96, gg,104,106,110, LL2,!L4,LLg,
122, L26,130, 131, 732,142, !45, L47,166,792,794.
"d.

'ld. at

Bates

# A2g,3!,47,200,205.
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convey...to OneWest Bank, FSB, its successors and assigns, prior to March 19th, 2009...," when
the assignment was purportedly executed on June 17,2OIO4.
194.

Like the Pecks'Original Assignment, on information and belief, those 64

assignments were back-dated to preempt standing challenges by foreclosure defendants and to
speed up foreclosures in derogation of Defendants' loss mitigation obligations under the

FDIC

Loan Modification Program and the Purchase Agreement.

195.

Of the 64 assignments that contain back-dated language, 50 state that the

mortgage was assigned to OneWest "prior to March 19,2009." Id.
196.

An assignment of mortgage to OneWest prior to March 19,2009 is of course

an

impossibility, because OneWest did not exist as an entity prior to March 19,2009; thus, any
rights that OneWest acquired would be subsequent to that date.
197.

Investigation continues, and the Relators verily believe that discovery will reveal

fraudulent conveyance of loans among IndyMac/OneWest entities, and further false claims for
payments predicated on the false assignments.

THE FIRREA DEFENSE AS RAISED IN TIIE RELATORS' FORECLOSURE
The History of the Relators' Foreclosure

198.

On April

17

, 2008,IndyMac Bank, FSB filed a foreclosure action against the

Pecks in the Circuit Court of Cook County, case number 08

199.

CH 14349.

According to the foreclosure complaint, the Pecks defaulted on their mortgage

loan in December 2007.

200.

On September 8, 2011, the Pecks, in defense of the foreclosure, pled violations

the Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS $ 505/1, et seq.
o/d.

at Bates # A!, 3, 5,7, g, 71-, L3, L5, !7,27,23, 4L, 43, 45, 49,5L, 53, 55, 5g, 60, 62, 64, 66, 6g,70,72,74,76,
78,80,82,84,96, gg, gO,92,94,96, gg, 100, 102,7o4,106, 109, 77O,L12,LL4,LL6,LLg,L2O,124,125,126,L27,

729,73O,121,132, L34,136, t40, \43, L44,14g.
32
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("ICFA"), against "OneWest Bank, F.S.B., f/k/a IndyMac Federal Bank, F.S.B." related to the
note and mortgage and origination conduct described supra ("Origination Claim"), as well as

ICFA violations related to the assignments of mortgage,
201.

as

their counterclaims.s

On October 3,2011, OneWest filed its $ 2-619.1 and $ 2-615 Motion to Dismiss

the Counterclaims or, in the Altemative, for Summary Judgment.
202.

After full and supplemental briefing, the Circuit Court took the matter under

advisement on December 29,2011.

203.

Almost four and

a

half years later. on June 14,2016, the Circuit Court issued its

Opinion and Order denying OneWest's Motion to Dismiss or, in the Altemative, for Summary
Judgment, finding that the Pecks were entitled to proceed on their Origination Claim under

Illinois' Savings Clause, found at735ILCS g 5ll3-217.
204.

On September 14,2016, OneWest filed its Answer and Affirmative Defenses to

the Pecks' Origination Claim.

205.

It was only then, on September 14,2016, that OneWest first pled the Pecks'

purported failure to exhaust their supposed administrative remedies, under FIRREA, as an

affirmative defense.
206.

Just as OneWest neglected, or failed or refused, to comply with the Form as set

forth in Exhibit E of the Purchase Agreement, the FDIC neglected, or failed or refused, to notifu
homeowner-borrowers of IndyMac toxic assets of their "claims period," despite the fact that the

s

Foreclosure attorneys for lndyMac only updated/substituted the entity's name afterthe Pecks noted that
"lndyMac Bank, FSB" no longer existed in their Motion for Reconsideration filed in March 2009. Further, the
foreclosure plaintiff is currently "OneWest Bank, FSB," despite the facts that (1) Deutsche Bank, as Trustee is the
owner of the loan; (2) Ocwen is the servicer of the loan; and (3) OneWest Bank, F.S.B. no longer exists (only
"OneWest Bank, N.A., a division of CIT Bank, N.A."). Counsel for the foreclosure plaintiff only recently filed a
Motion to Substitute Ocwen as the Party Plaintiff, on August 77,2077. As of the submission of this Complaint, that
motion has not been presented to the Circuit Court.
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FDIC specifically negotiated mandatory language in Exhibit F of the Purchase Agreement
deploring such toxic, negatively-amortizing, adjustable-rate loans. See Ex. A at p. F-1.
207

.

On October 27,2016, OneWest filed its Motion for Summary Judgment on the

Pecks' Origination Claim, again arguing that the Circuit Court lacked subject matter jurisdiction
as a result

208.

of FIRREA's administrative exhaustion requirement.
October 27 ,2016 was the first time that OneWest relied on the Purchase

Agreement, attaching it to its pleading.

209.

On March 16,2017, the Circuit Court granted OneWest's Motion for Summary

Judgment on the Pecks' Origination Claim, based solely on OneWest's FIRREA administrative
exhaustion defense.

FIRREA and "Administrative Exhaustion"
210.

FIRREA provides:

(D) Limitation on judicial review. Except as otherwise provided in this subsection, no
court shall have jurisdiction over(i) any claim or action for payment from, or any action seeking a determination of
rights with respect to, the assets of any depository institution for which the
Corporation [the FDIC] has been appointed receiver, including assets which the
Corporation may acquire from itself as such receiver; or

(ii) any claim relating to any act or omission of such institution or the Corporation
as receiver.

l2 u.s.c. $ 1821(dxl3xD).

211.

Courts have interpreted the foregoing section to be a statutory exhaustion

requirement, as the section purports to divest courts ofjurisdiction to review any determination
made by the FDIC, unless the "claimant" has exhausted administrative remedies by submitting a

claim to the FDIC in accordance with the FDIC's administrative scheme. See l2 U.S.C.
1821(dX3)-(13).
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2t2.

However, FIRREA does not provide the FDIC with unbounded discretion to

determine claims related to failed banks.

213.

FIRREA provides that the FDIC "-uy,

as receiver, determine claims

in

accordance with the requirements of this subsection and regulations prescribed under paragraph

(4)."

12

u.s.c. $ 1821(d)(3)(A).

214.

The phrase, "requirements of this subsection" refers to the notice requirements.

215.

The FDIC cannot determine a creditor's claim unless it mails timely notice to the

creditor:

(C) Mailing required
The receiver shall mail a notice similar to the notice published under subparagraph (BXD
at the time of such publication to any creditor shown on the institution's books(i) at the creditor's last address appearing in such books; or
(ii) upon discovery of the name and address of a claimant not appearing on the
institution's books within 30 days after the discovery of such name and address.
12

u.s.c. $ 1821(d)(3)(c).

216.

The Pecks and thousands of other homeowners with toxic IndyMac loans did not

receive notice of the administrative claims process at the time IndyMac went into receivership,

nor at any time since.

217.

On information and belief, which the Pecks verily believe, the FDIC did not send

the requisite notice to the Pecks, despite its knowledge of the Pecks being mortgagors tied to a

toxic asset, i.e., a Qualifying Loan.

218.

On information and belief, which the Pecks verily believe, the FDIC did not send

the requisite notice to any mortgagor of IndyMac's toxic mortgage loans, despite the language in
its own Purchase Agreement documents with OneWest acknowledging such toxic assets as

Qualifying Loans.

35

Case: 1:17-cv-07239 Document #: 1 Filed: 10/06/17 Page 36 of 51 PageID #:1

219.

The Pecks, after OneWest pled its FIRREA defense, sent a Proof of Claim to the

FDIC, in order to exhaust any purported administrative remedy; their claim was rejected

as

untimely.

220.

A fair reading of the FIRREA administrative exhaustion requirement indicates

that it was intended to be applied to depositors and creditors of the failed institutions

-

not

mortgagors.

221.

It is manifestly unjust to apply administrative exhaustion so as to defeat a

foreclosure defendant's counterclaims or a mortgagor's attempts to offset a blatantly fraudulent
loan, especially where, as here, the mortgagee and mortgage servicer have acknowledged the
fraud, i.e., "toxicity" of such a loan.
222.

Such an application is repugnant to the Fifth Amendment, as well as the

homeowner protection purposes of the Emergency Economic Stabilization Act, l2 U.S.C.
5201, et seq.; the provisions of the Truth in Lending Act pertaining to the

l5 U.S.C. $ 1641; state consumer protection laws;

$

Liability of Assignees,

and the Holder-in-Due-Course Doctrine.

THE FALSE CLAIMS ACT

223.

The "chief purpose" of the False Claims Act is to "provide for restitution to the

goveflrment of money taken from it by fraud." United States v. Hess,3l7 U.S. 537,551 (1943).
224.

The FCA creates civil liability for any person who:

(A) knowingly presents, or causes to be presented, a false or fraudulent claim for
payment or approval;
(B) knowingly makes, uses, or causes to be made or used, a false record or statement
material to a false or fraudulent claim;
{<*r<

(D) has possession, custody, or control of property or money used, or to be used, by the
Govemment and knowingly delivers, or causes to be delivered, less than all of that
money or property;
36
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F*t

(G) knowingly makes, uses, or causes to be made or used, a false record or statement
material to an obligation to pay or transmit money or property to the Government, or
knowingly conceals or knowingly and improperly avoids or decreases an obligation to
pay or transmit money or property to the Government;

3t U.S.C.
225.

$ 3729(a)(l)(A), (B), (D),

The FCA provides for treble damages and "a civil penalty of not less than $5,000

and not more than $10,000" for each false
226.

& (c).

A "claim" is "any

claim. 31 U.S.C. $ 3279(aX1).

request or demand, whether under a contract or otherwise, for

money or property...that is presented to an officer, employee, or agent...or is made to a
contractor, grantee or other recipient, if the money or property is to be spent or used on the
Government's behalf...and if the United States Government will reimburse such contractor,
grantee, or other recipient for any portion of the money or property which is requested or

demanded[.]. 3l U.S.C. $ 3729(b)(2)(A).
227.

"ln addition to obvious cases of fraud,

as where a provider

bills for procedures or

services that were not rendered or not necessary, a claim may be false under a 'false certification'

theory, as 'when the claimant knowingly falsely certifies that it has complied with a statute or
regulation the compliance with which is a condition for Government payment." (Jnited States ex
rel. Hobbs v. MedQuest Assocs., Inc.,7l1 F.3d 707,714 (6th Cir. 2013) (quoting United States
ex

rel. Wilkins v. United Health Grp., 1nc.,659 F.3d 295,305 (3rd Cir. 201 1)).
228.

A condition of payment is a circumstance where "the government would not have

paid the claim had it known the provider was not in compliance" with the regulation. Id.
229.

A regulation may in some

cases be both a "condition of participation"

in the

government program and a "condition of payment" from the government program. Id.
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230.

False certifications may be express or implied.

231.

In an express false certification case, "the defendant is alleged to have signed or

otherwise certified to compliance with some law or regulation on the face of the claim

submitted." 1d
232.

In an implied certification case, "liability can attach if the claimant violates its

continuing duty to comply with the regulations on which payment is conditioned." Chesbrough

v. YPA, P.C., 655 F.3d

461

, 468 (6th Cir. 2011) (quoting United States ex rel. Augustine

v.

Century Health Servs., lnc.,289 F.3d 409, 415 (6th Cir. 2002)).
233.

In acquiring the MSRs from the FDIC, OneWest certified that it would utilize the

Specimen Endorsement and Disclaimer to identify properties it acquired from the FDIC in the

nation's land records.
234.

In acquiring the MSRs from the FDIC, OneWest certified that it would

"eliminate[e] adjustable rate interest and negative amortization feafures" by "interest rate
reduction, term extension and principal forbearance, as necessary," in order to remediate those

unlawful provisions.
235.

These representations were material to the FDIC's decision, as a rational actor, to

sell the toxic IndyMac assets at the agreed-upon price.
236.

Additionally, in its servicing agreements with the GSEs, OneWest and Ocwen

agreed to comply with the GSE guidelines; to comply with statutes, regulations, and guidance; to

certify their compliance; and to self-report non-compliance.
237.

Based on these provisions, Relators, on behalf of the Government, seek through

this action to recover damages and civil penalties arising from Defendants' submission of false
and/or fraudulent claims for approval and/or payment and Defendants'use of false records or
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statements that would be material to a decision of the United States to pay Defendants'requests

under their contracts.

238.

Relators claim entitlement to a portion of any recovery obtained by the United

States as they are, on information and belief, the first to file, and are an original source for the

information on which the allegations or transactions in the claims herein are based.

239.

The Government has suffered significant actual damages as a result

of

Defendants' false and fraudulent claims, and its use of false records or statements material to
false or fraudulent claims.

COUNT

I.

FOR DAMAGES AND PENALTIES UNDER THE FALSE CLAIMS ACT.
31 U.S.C. Q 3729(aXlXA)

if fully

240.

Relators reassert and reallege the foregoing paragraphsas

241.

As set forth supra, Defendants have knowingly presented, or caused to be

set forth herein.

presented, false or fraudulent claims for payment or approval.

242.

As part of the Purchase Agreement and OneWest's steeply discounted purchase

of

IndyMac's MSRs, OneWest, now CIT, agreed to and was required to identify Qualifying Loans
(as defined by the

FDIC Mortgage Loan Modification Program, at Exhibit F of the Mortgage

Servicing Business Asset Purchase Agreement) and modify them.
243.

OneWest failed to identify Qualifying Loans.

244.

OneWest failed to modifu Qualifzing Loans.

24s.

CIT has failed to identify Qualifuing Loans.

246.

CIT has failed to modify Qualiffing Loans.

247.

Ocwen has failed to identify Qualifying Loans.

248.

Ocwen has failed to modify Qualifying Loans.
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249.

OneWest was aware and on notice of the toxicity and illegality of "certain

residential mortgage loans" in the IndyMac MSR Portfolio prior to its acquisition, as evidenced

by Exhibit F of the Purchase Agreement.

250.

CIT, as a sophisticated financial entity, was aware and on notice of the illegality

and toxicity of "certain residential mortgage loans" in the IndyMac MSR Portfolio.

251.

Ocwen, as a sophisticated financial entity, was aware and on notice of the

illegality and toxicity of "certain residential mortgage loans" in the IndyMac MSR Portfolio.

252.

OneWest certified, in the Purchase Agreement, both to identify and modify

Qualifying Loans as a Condition of Participation in order to acquire the MSR Portfolio.

253.

OneWest and the Defendants obtained a benefit in the form of a steep discount

from the book value of the assets.

254.

Treasury funds have been paid to purchase and guarantee mortgage loans that

were subject to the Purchase Agreement, as well as reimburse and pay Defendants for the

servicing of those mortgage loans.

255.

Treasury funds are paid to the FDIC and GSEs as agents of the United States.

256.

Alternatively, Treasury funds paid to the FDIC and GSEs were used to "advance

a

Government program or interest," within the meaning of 31 U.S.C. S 3729(b)(2).

257.

Treasury funds were recouped and rerouted to the FDIC through its Assessment

of Prepaid Trebled Premiums, and used by FDIC as an agent of the United States.

258.

Alternatively, Treasury funds were recouped and rerouted to the FDIC through its

Assessment of Prepaid Trebled Premiums, and used to "advance a Government program or

interest," within the meaning of

3l U.S.C. $ 3729(b)(2).
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259.

As set forth supra, the objective of the FDIC Loan Modification Program, which

was executed by Defendants' predecessor, and incorporated into the Purchase Agreement, was to

"modify the terms of certain residential mortgage loans so as to improve affordability, increase
the probability of performance, allow borrowers to remain in their homes, and increase the value

of the loans to the FDIC and assignees."
260.

Thus, the result of modifying the Qualifying Loans would have been increased

value and decreased costs for both the FDIC and the GSEs.

261.

Instead of modifying Qualifying Loans pursuant to the FDIC Loan Modification

Program, Defendants purposely kept loans in default and in non-performance for their own gain

by inflating unpaid principal balances, UPB, and thus, the pro-rata amount of their servicing fees.
262.

Every annual certification submitted by Defendants to the GSEs certifuing

compliance with applicable statutes, guidance, rules, and regulations is thus patently false.

263.

Every claim for payment or reimbursement, including Servicing Advances,

submitted by Defendants to the GSEs, based on those annual certifications and related to a

Qualifuing Loan is thus false and fraudulent.
264.

Pursuant to the FCA,

States under the treble damage and

3l U.S.C. $ 3729(aXl),

Defendants are liable to the United

civil penalty provisions for

a

civil penalty of not less than

$5,500 and not more than $11,000 for each of the false or fraudulent claims herein, plus three (3)
times the amount of damages which the GSEs and the FDIC have sustained because

of

Defendants' actions.

WHEREFORE, Relators LISA and ROBIN PECK, on behalf of the United States,
respectfully pray this Honorable Court for:

4L
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a) A judgment against

Defendants imposing civil penalties for the maximum amount

allowed by law;

b)

For an award of costs, pursuant to 31 U.S.C. $ 3729(a); and

c)

Any and all additional relief this Court deems reasonable and just.

COUNT II . FOR DAMAGES AND PENALTIES UNDER THE FALSE CLAIMS ACT.
31 U.S.C. Q 3729(aXlXB)

if fully

265.

Relators reassert and reallege the foregoing paragraphs as

set forth herein.

266.

As set forth supra, Defendants have knowingly made, used, or caused to be made

or used, a false record or statement material to a false or fraudulent claim.
267.

Proceeding with foreclosures, instead of modifying such toxic Qualifying Loans,

resulted in significant financial losses to both the FDIC and the GSEs and enormous financial
gain to Defendants.

268.

Every assignment of mortgage recorded, containing conveyance language in

contravention to the "Form of the LPOA" language required by the FDIC pursuant to the
Purchase Agreement, was a false record and contained false statements.

269.

The false assignments of mortgage were created and recorded for purposes

of

speeding up foreclosures on borrowers with negatively-amortizing, adjustable rate, Qualifying

Loans, as required by the Purchase Agreement.

270.

The false assignments of mortgage were created and recorded for purposes

of

evading the identification and modification of Qualifying Loans, as required by the Purchase
Agreement.

271.

Pursuant to the FCA, 31 U.S.C. $ 3729(a)(l), Defendants are liable to the United

States under the treble damage and

civil penalty provisions for

a

civil penalty of not less than

$5,500 and not more than $l1,000 for each of the false or fraudulent claims herein, plus three (3)
42
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times the amount of damages which the GSEs and the FDIC have sustained because

of

Defendants' actions.

WHEREFORE, Relators LISA and ROBIN PECK, on behalf of the United States,
respectfully pray this Honorable Court for:

a) A judgment against

Defendants imposing civil penalties for the maximum amount

allowed by law;

b)

For an award of costs, pursuant to

c)

Any and all additional relief this Court deems reasonable and just.

COUNT

3l U.S.C. g 3729(a);

and

III . FOR DAMAGES AND PENALTIES

UNDER THE FALSE CLAIMS ACT.
31 U.S.C. Q 3729(aXlXD)

272.

Relators reassert and reallege the foregoing paragraphs as

273.

As set forth supra, Defendants had possession, custody, or control of property, in

if fully

set forth herein.

the form of REO real estate, to be used by the Government, and knowingly delivered, or caused
to be delivered, less than all of that property.

274.

That is because the GSEs were, and remain, financially responsible for the full

amount of the principal balances of the Qualifying Loans securing the REO real estate that were
purchased or are subject to be purchased by the GSE.

275.

As servicers of the Qualifying Loans, Defendants had, and have, control over the

properties and the money connected thereto; and the terms of the Qualifying Loans have and
continue to fraudulently inflate the principal balances.

276.

Rather than identifying and modifying the Qualifying Loans, Defendants

purposely kept loans in default and in non-performance for their own gain by inflating principal
balances, UPB, and thus the amount of their servicing fees.
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277.

Thus, when ultimately deeding the Qualifying Loan properties to the GSEs, after

foreclosure sale or otherwise, the GSEs have paid, and continue to pay, inflated balances and
costs.

278.

Because Defendants have purposely inflated the balances to be paid by the GSEs,

the value of the properties to the GSEs is less than what they would be

if the loans were

modified.

279.

Thus, Defendants have knowingly delivered, or caused to be delivered, "less than

all of that money or property" to the Government.

280.

Pursuant to the FCA, 31 U.S.C. $ 3729(a)(l), Defendants are liable to the United

States under the treble damage and

civil penalty provisions for a civil penalty of not less than

$5,500 and not more than S11,000 for each of the false or fraudulent claims herein, plus three (3)
times the amount of damages which the GSEs and the FDIC have sustained because

of

Defendants' actions.

WHEREFORE, Relators LISA and ROBIN PECK, on behalf of the United States,
respectfully pray this Honorable Court for:

a) A judgment against Defendants imposing civil penalties for the maximum amount
allowed by law;

b)

For an award of costs, pursuant to

c)

Any and all additional relief this Court deems reasonable and just.

3l U.S.C. g 3729(a);

and

COUNT IV - FOR DAMAGES AND PENALTIES UNDER THE FALSE CLAIMS ACT.
3r U.S.C. Q 3729(aXlXG)

281.

Relators reassert and reallege the foregoing paragraphs as

282.

As set forth supra, Defendants have knowingly made, used, or caused to be made

if fully

set forth herein.

or used, a false record or statement material to an obligation to pay or transmit money or
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property to the Government, or knowingly concealed or knowingly and improperly avoided or
decreased an obligation to pay or transmit money or property to the Government.

283.

Defendants have serviced and continued to service the unlawful, toxic, Qualifying

Loans subject to the Purchase Agreement on behalf of the GSEs.

284.

Every annual certification submitted by Defendants to the GSEs certifying their

compliance with applicable rules and regulations contains a false statement.

285.

Defendants must submit annual certifications to the GSEs in order to remain the

servicer on those mortgage loans.

286.

Thus, the annual certifications are material to the servicers' obligations to

ultimately deed, i.e., "transmit," the relevant properties to the GSEs, after foreclosure sale or
otherwise.

287.

Defendants have purposely avoided modifying toxic, Qualifying Loans for

purposes of their own significant financial gain.
288.

As described above, Defendants'conduct in failing to modify Qualifying Loans

directly results in inflated principal balances and, thus, a decreased value of the properties
deeded to the GSEs.

289.

Rather than modifying Qualifying Loans and paying the proceeds to the GSEs,

Defendants have kept the loans in default and non-performance, resulting in significant financial
losses to the GSEs.

290.

Pursuant to the FCA, 31 U.S.C. $ 3729(a)(l), Defendants are liable to the United

States under the treble damage and

civil penalty provisions for a civil penalty of not less than

$5,500 and not more than $11,000 for each of the false or fraudulent claims herein, plus three (3)
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times the amount of damages which the GSEs and the FDIC have sustained because

of

Defendants' actions.

WHEREFORE, Relators LISA and ROBIN PECK, on behalf of the United States,
respectfully pray this Honorable Court for:

a) A judgment

against Defendants imposing

civil penalties for the maximum amount

allowed by law;

b)

For an award of costs, pursuant to 31 U.S.C. $ 3729(a); and

c)

Any and all additional relief this Court deems reasonable and just.

COUNT V - FOR CIVIL PENALTIES UNDER FIRREA. 18 U.S.C.

S 1833a

291.

Relators reassert and reallege the foregoing paragraphs as if fully set forth herein.

292.

Congress enacted FIRREA

293.

Toward that end, FIRREA authorizes civil enforcement of enumerated criminal

predicate offenses

-

in 1989 to reform the federal banking

as established by a preponderance of the evidence

-

system.

that involve financial

institutions and certain govemment agencies. See l2 U.S.C. $ 1833a(e).
As relevant to this action, FIRREA authorizes the United States to recover civil

294.

penalties for violations of, or conspiracies to violate, two provisions of Title l8 of the United
States Code that "affect" federally insured financial institutions:

a.

18 U.S.C. $ 1341

(Mail Fraud Affecting

a

Financial tnstitution), which proscribes

the use of "the Postal Service, or...private or commercial interstate carrier" for the

purpose of executing, or attempting to execute, "[a] scheme or artifice to defraud,

or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises... " ; and
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b.

l8 U.S.C. $ 1343 (Wire Fraud Affecting Financial Institution), which proscribes
the use

of "wire...in interstate or foreign commerce" for the purpose of executing,

or attempting to execute, "[a] scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent pretenses, representations, or
promises..."

2g5.

FIRREA provides that the United States may recover civil penalties of up to $l

million per violation, or, for

a continuing violation, up to $5

million or $l million per day,

whichever is less.

296.

The statute further provides that the United States can recover the amount of any

gain to the person committing the violation, or the amount of the loss to a person other than the

violator stemming from such conduct, up to the amount of the gain or the loss.
For purposes of fraudulently obtaining money from the GSEs, Defendants

297.

knowingly, or acting in deliberate ignorance and/or with reckless disregard of the truth, executed
a scheme and artifice to defraud, using interstate
18 U.S.C. $$ 1341

2g8.

mail carriers and interstate wire, in violation of

& t343.

Specifically, Defendants knowingly, or acting in deliberate ignorance and/or with

reckless disregard of the truth:

c.

obtained IndyMac's MSRs at a steeply discounted price from the FDIC subject to
the express agreement that it would modiff negatively-amortizing, adjustable rate,
i.e., "Qualifyrng" Loans, using interstate mail carriers and interstate wire;

d.

failed and/or refused to modifu Qualiffing Loans, using interstate mail carriers
and interstate wire;
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caused to be drafted and recorded fraudulent Assignments, without using the

LPOA, for the purpose of undermining the Objective of the FDIC Loan
Modification Program and the FIRREA notice requirements, using interstate mail
carriers and interstate wire;

falsely certified to the GSEs that they were in compliance with all applicable rules
and regulations, using interstate mail carriers and interstate wire;
0
b.

requested payments and reimbursements from the GSEs based on the false

certifications, using interstate mail carriers and interstate wire.
299.

Defendants have gained substantial profits from their fraudulent scheme, with

profits estimated in the billions of dollars.

300.

This scheme to defraud has damaged the FDIC Insurance Pool and the affected

numerous federally-insured financial institutions that held preferred stock in the GSEs and
resulted in Trebled Premiums to be assessed by the FDIC.

WHEREFORE, Relators LISA and ROBIN PECK, on behalf of the United States,
respectfully pray this Honorable Court for:

a) A judgment against

Defendants imposing civil penalties for the maximum amount

allowed by law;

b)

For an award of costs; and

c)

Any and all additional relief this Court deems reasonable and just.

COUNT VI - DECLARATORY JUDGMENT AS TO FIRREA

301.

Plaintiffs reassert and reallege the foregoing paragraphs as if fully set forth herein.

302.

As set forth supra, Defendants utilized FIRREA's administrative exhaustion

requirement to defeat the Pecks' counterclaims in their foreclosure proceeding.
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303.

On information and belief, Defendants have utilized the administrative exhaustion

requirement to defeat the claims and defenses of numerous mortgagors with toxic, negatively-

amortizing, adjustable-rate loans.
304.

However, FIRREA states that notice must be sent to any creditor of the failed

institution in order for the administrative exhaustion requirement to apply.
305.

file

a claim

Logic also dictates that notice must be sent to any creditor, as a creditor cannot

if: (1) he does not know that the failed institution is in receivership of the FDIC;

and

(2) claims must be filed with the FDIC.
306.

The Pecks did not receive the notice required by FIRREA.

307.

On information and belief, which the Pecks verily believe, no mortgagor of an

IndyMac-held or serviced loan has received the notice required by FIRREA.
308.

This Court should declare that mortgagors are excluded from FIRREA's

pronouncements concerning "creditors" or "claimants."
309.

The FIRREA administrative exhaustion requirement should not be applied to

anyone who was not sent the requisite notice by the FDIC.
310.

The FIRREA administrative exhaustion requirement should not apply to

mortgagors of table-funded loans generally, where the real party in interest may remain masked
and unidentified for years at a time.
31 1.

The FIRREA administrative exhaustion requirement should not apply to

mortgagors of securitized loans generally, where loans pass down a gauntlet of financial entities

prior to being lodged with the trustee and servicer.
312.

The FIRREA administrative exhaustion requirement should not be applied so as

to defeat a mortgagors' counter-claims, including the Pecks'.
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313.

The FIRREA administrative exhaustion requirement should not be applied to

mortgagors generally.

314-

The FIRREA administrative exhaustion requirement should not be applied so as

to defeat any affirmative defense by a mortgagor in foreclosure, including the Pecks.
WHEREFORE, Plaintiffs LISA and ROBIN PECK respectfully pray this Honorable
Court for:

a)

A declaratory judgment under 28 U.S.C. $$ 2201(1) and2202 that FIRREA's
administrative exhaustion requirement does not apply to anyone who was not sent the
requisite notice by the FDIC;

b) A declaratory judgment delineating

the contours of the FIRREA administrative

exhaustion requirement to exempt:

i.

Mortgagors generally;

ii.

Mortgagors of table-funded loans;

iii.

Mortgagors of securitized loans;

iv.

The Pecks.

c) For an award of reasonable attomeys'fees and costs; and
d) Any and all additional relief this Court deems reasonable and just.
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Respectfu

lly submitted,

LISA and ROBIN PECK
By and through their counsel,
Christopher Kruger #6281923
Werner Gruber #6304518
Kruger & Gruber, LLP
500 N. Michigan Ave. Suite #600
Chicago, IL 60611
Phone: 773-663-4949
Fax:312-268-7064
Email : chris@krugerandgruber. com
Email : wemer@krugerandgruber.com
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