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INTRODUCTION
“We now live in a world of guilty pleas, not trials” 1
The act of plea bargaining has not always held the position within the American justice
system that it holds today. 2 What began as a humble technique to address specific charges has
expanded into a method for dispatching justice to over 90% of defendants receiving punishment
in the United States. 3 With such a vast reach it is not surprising that plea bargaining has both
been hailed by staunch supporters, and ridiculed by persistent critics. What both sides can agree
on is that the presence of plea bargaining has changed the landscape of jurisprudence in a
monumental way. 4
This paper is intended to review the practice of plea bargaining and examine a perceived
imbalance in the power shared by interested parties engaged in the bargaining process. Section I
will first look back to the origins of plea bargaining in America. This will begin with the early
conception of plea bargaining in seventeenth century criminal cases in America. The modern
expansion of plea bargaining is next reviewed in the light of increased academic and social
commentary. The section then concludes with a discussion of the impact of modern sentence
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guidelines on plea bargains. Section II will introduce the analysis of two schools of thought,
economic game theory and cognitive decision making theory; these two views will be used as
lenses though which to examine plea bargains. 5 Among the game theory topics discussed will
be such concepts as; equilibrium theories (specifically Nash’s equilibrium theory), cooperative
models, asymmetrical models, and game models including normal and extensive forms. 6 While
introducing cognitive decision theories the focus will be on the impact of bias, framing,
anchoring, risk avoidance, and overconfidence on plea bargaining outcomes. Section III will
then examine the imbalance of powers between interested parties involved in the plea,
specifically that of the prosecutors, defendants and judges. Section IV will conclude the paper
with a discussion of the use of state constitutional protections to rebalance the scales of a plea
bargain.
I.

THE HISTORY OF PLEA BARGAINING

Plea bargaining may have become the mechanism vastly preferred for handing down justice
in America today, but its origins are of a much more humble nature. 7 Plea bargaining began in
the 19th century, primarily for the same reason that many hold today as the reason for its
popularity, to help ease the crushing weight caused by the ever growing workload on
prosecutors. 8 The act of plea bargaining in the form of charge bargaining encountered
resistance from opponents, but managed to emerge by the end of the nineteenth century and into
the twentieth century as a dominant method for resolving criminal cases. 9 In addition to the
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power of charge bargaining, in the nineteenth century judges in American courts saw the benefit
of sentence bargaining to aid them in the handling of an ever increasing docket. 10 With judges
and prosecutors joined in their endorsement of the plea bargain instrument, plea bargaining took
on a power of its own and entrenched itself into the American justice system. 11 The balancing of
power between prosecutors and judges to control plea bargains held each party in check until the
emergence of sentencing guidelines, which threatened to remove the judicial power to set the
sentence in cases that had been plea bargained. 12 This removal of judicial involvement tipped
the balance of power and the way plea bargaining was leveraged.
A. The early conception of plea bargaining in America.
Society would like to believe that powerful institutions that control the dispensing of justice
in America come from noble and honorable roots that extend into our heritage and history much
the way trials by jury or the right to confront a witness do. 13 However when it comes to plea
bargaining there is no such lineage, for plea bargaining seems to have taken root in response to
whisky and murder. 14
There is clear evidence that plea bargaining existed in varied forms and in varied stages of
sophistication prior to 1904, however it is the very nature and character of these more
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sophisticated versions of plea bargaining found during this period of history that is most helpful
in gaining an understanding of modern plea bargaining. 15
In Massachusetts in 1804 the laws associated with liquor were quite different than those of
most other offenses of the time. 16 The legislature, in an attempt to control the spread of alcohol
established several provisions of sentencing. 17 First, and perhaps most critical, the legislature
created a mandatory non fluctuating fine of 20 pounds (at the time this equaled about $67) which
was quite substantial for anyone convicted of the crime of being a “Common Seller”.

18

Second,

the legislature imposed a more flexible fine for other licensing law violations of between two and
six pounds, which would be determined by the judge presiding in the case. 19 Third, and perhaps
the wild card in this situation, the prosecutors were responsible for setting the charge for the
costs of prosecuting the case, which was often several times the cost of the fines. 20
What began to unfold was a more sophisticated version of pleading guilty, one where the
prosecutor could adjust the charge, and through this control the related penalty in exchange for a
plea of guilty or no contest. 21 The reason this worked was because of the convergence of the
three factors mentioned above. 1) The charged offense had to be one of substantial penalty, with
little or no room for the defendant to feel he could go to the judge and get a better deal (charge of
common seller with a 20 pound mandatory fine). 2) The prosecutor had to have a fall back
charge that was of a known lesser penalty (lesser licensing charge with a penalty range of 2-6
pounds). 3) To strike a sufficiently stable penalty the prosecutor needed to be able to guarantee
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the defendant a set fine amount (by adjusting the prosecution charges to offset any variation in
the judge’s sentence in the 2-6 range). 22
This scenario is demonstrated by prosecutor Samuel Dana in an 1804 liquor law violation
case against Josiah Stevens. Stevens was charged with four counts, one for being a “common
seller” of alcohol, two counts of making particular unlicensed sales, and a final count of selling
alcohol and permitting the buyer to drink on Stevens’ premises. The County Clerk’s record is as
follows. 23
[T]he said Josiah [Stevens] says he will not contend with the Commonwealth. And
Samuel Dana Esquire Atty. for the Commonwealth in this behalf says that in
consequence of the defts. plea aforesaid he will not prosecute the first third and fourth
counts against him any further. 24

Here, even without knowing Dana’s motives, it can be seen how the greater charge of
“common seller” was dropped, as were two other of the lesser offenses, in exchange for a no
contest plea on the remaining count. Without the ability to demonstrate a specific, unalterable
penalty for the greater offense it is likely Dana would not have been able to easily secure the
plea. It is also likely that Stevens would have been more tempted to take his chances before a
judge had Dana not been able to offset any variation in the judges sentencing by adjusting the
cost of prosecution. It was this combination of factors that gave the prosecutor the power needed
to encourage the plea bargaining process. 25
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As time went on and caseloads increased, even more resourceful tactics to deal with liquor
law violations were. 26 In 1834 Middlesex County more than doubled the number of cases it
prosecuted from just five years before in 1829. 27 Asahel Huntington, the prosecutor during this
time period, saw the answer to his overburdened workload in the plea bargain process. 28 In 1834
Huntington began creating, and using a pre-printed, multi-count liquor indictment form. 29 This
form was used to list multiple indictments of varying severity. 30 Huntington would then often
remove counts from the form in exchange for no contest pleas on the remaining counts.

31

The

use of the plea form does not change the structure of the plea bargain from that used in the
Stevens case, what it does show is the routine nature by which plea bargaining in these cases had
reached in 30 years. The use of the multi-count form, whether contemplated by Huntington or
not, may have been more persuasive given what decision making theorist today believe about the
impact of that framing, and anchoring has on decision makers. 32
While Huntington’s multi-count plea form may have helped him to handle the increased
workload, it did not garner him friends in the legislature, who by 1844 had noticed his new
practice of plea bargaining. Huntington was summoned to appear before the House investigation
committee to answer to charges of “mal-administration…[I]n taking less than might have been
required on the discharge of indictments found and not tried”. 33 Huntington admitted to the
charge and went on to defend his actions as “right under the law”. 34 He further explained that
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this procedure was needed to handle the ever growing workload of the prosecutor’s office. 35 The
committee was won over by Huntington’s defense of plea bargaining and stated that “it was
applied, to attain the just end of all punishment, the prevention of the offence, the reformation of
the offender.” 36
Liquor law violations were not the only charges that plea bargaining was beginning to be
used in. 37 In the same part of the country that prosecutors Dana and Huntington had used plea
bargains to dispense with liquor law violations, others were seeing the opportunity to apply
similar procedures to take on murder cases. 38 While murder cases and liquor violations seem to
be very different in impact, and in penalty, their procedural positioning is very similar. 39 Murder
in Massachusetts carried a mandatory sentence of death, while the lesser offense of manslaughter
carried a sentence of between 0 – 20 years in prison. 40 The mandatory sentence acted as much
the same point of leverage as common seller did under liquor laws. 41 The mandatory severe
penalty allowed the prosecutors to have a guaranteed outcome of sentence which the defendant
could not hope to receive a lesser penalty from the judge. By being the sole controlling agent of
the charging, the prosecutor could decide to charge with murder, or agree to charge with the
lesser offense (manslaughter) in exchange for a guilty or no contest plea. Although the
prosecutor is lacking the ability to adjust any variation in the judges sentencing range, an option
he had in liquor prosecution through the discretion of prosecution charges (prosecutors rarely
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could charge fees if a defendant was incarcerated), the severe nature of a mandatory death
penalty was sufficient to offset the unknown nature of the sentencing range of 0-20 years. 42
Professor Fisher gives us an example of just such an interaction. 43 In 1848 Barney Goulding
was charged with murdering his wife. Prosecutor Charles Train employed similar techniques as
Dana and Huntington had. The clerk’s record captures the result. 44
And afterward in this same term the said Barney Goulding, otherwise called Barnett
Goulding, retracts his [not guilty] plea above pleaded, and says he is guilty of
manslaughter. And Charles R. Train, Esquire, attorney for the Commonwealth in this
behalf, says, he will no further prosecute this indictment as to the malice aforethought,
and the charge of murder. On his manslaughter conviction, the court sentenced Goulding
to two years in the house of correction.

B. The modern expansion of plea bargaining.
Not every jurisdiction enjoyed the accumulation of these factors that allowed plea bargaining
to flourish in nineteenth century Massachusetts. 45 Other areas of the country were slower to
embrace plea bargaining in the numbers seen in Middlesex County. 46 This is primarily due to
the structure of the laws and sentencing guidelines. However by the early twentieth century plea
bargaining was on the rise in America, and legal scholars were beginning to take note.
Just as the birth of sophisticated plea bargaining could be said to be the product of whisky
and murder, the birth of the recognition of the impact it could have on defendants’ rights was the
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product of Dean Justin Miller of the University of Southern California Law School. Dean Miller
wasted no time during his tenure to take on the issue of plea bargaining, dedicating the first page
of the first issue of the Southern California Law Review to the topic. 47 Dean Miller was quick to
state his views on the swelling of plea bargains. He declared that “The contrast between the law
in the books and the law in action is nowhere more plainly to be seen than in the administration
of criminal justice.” 48 He continued by saying that “ So careful is the law to guard against such
practices (bargaining) that there has been created a special crime, called compounding crime,
which denounces the acceptance of anything of value in consideration of a promise not to
prosecute one guilty of crime.” 49 Dean Miller then made the pronouncement that “[I]n theory
there should be no compromises of criminal cases” but in reality, “the condonation and
compromise of criminal cases is frequent and the methods of evading the clear purpose of the
written law are varied.” 50
Miller was joined by other legal scholars such as Raymond Moley, who in 1928 wrote The
Vanishing Jury, 51 which examined the New York State judicial system from 1839 – 1927.
Moley condemned the invisible nature in which prosecutors were able to indulge in plea bargains
out of the sight of the public. 52 Moley looked deeper into the motives and interests of
prosecutors to engage in plea bargaining and concluded that the invisible nature of plea
bargaining allowed prosecutors to claim high conviction rates without revealing how many of
those convictions came from compromises gained in plea bargaining. 53 He also was one of the
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first theorists to recognize the growing acceptance of plea bargaining among judges for the safety
that it provided their reputations and ambitions. Moley pointed out that judges could eliminate
the fear of reversal on appeal, or condemnation, by allowing plea bargains to determine the
outcome of a charge. 54
Moley’s observation that something more than just caseload pressure was powering the rise
of plea bargains was further expanded by legal scholars such as Milton Heumann, whose book
Plea Bargaining: The Experience of Prosecutors, Judges, and Defense Attorneys, 55 described
many of the incentives and potential penalties that lead interested parties to choose plea
bargaining as their preferred method of navigating the criminal justice system. 56 Historian
Lawrence Friedman, along with his student collaborator Robert Percival, explored the court
records of Alameda County California. 57 Their examination spanned the years 1870 – 1910, and
led to their book The Roots of Justice: Crime and Punishment in Alameda County, California,
1870 – 1910. 58 For the first time, the rise in technology and police investigation techniques were
being explored to see what impact they had on the rise of plea bargains. 59 Police science, such as
blood tests and fingerprinting were now playing major roles in allowing the prosecutor and
police departments to apply heavy leverage based on science and thus encourage plea bargains. 60
What began to emerge in the twentieth century, with the explosion of research on plea
bargaining, was a view of plea bargaining as a much more complicated mechanism than just a
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tool to handle caseload pressures. What was highly visible was the rate at which it had taken
control of the vast majority of cases in America and the legitimacy that seemed to follow by
association with these vast numbers. 61 With percentages of criminal cases being resolved by
plea bargains reaching and exceeding 90% many Americans by the 1970’s had accepted plea
bargaining as a necessary element of justice. 62
C. Plea bargaining in the post sentencing guidelines system.
From humble beginnings as a tool to ease the burden of whisky and murder cases, to the
dominant means of addressing criminal charges, plea bargains expanded over the years in
America. Many influences have been associated with this growth and expansion up to the
twentieth century, some well accepted, and others debated. What is much less debated is the
impact that sentencing guidelines have had on plea bargaining. 63 Since the implementation of
federal sentencing guidelines and the varied adoption by the states of such guidelines, plea
bargaining has taken on significant presence. Once the servant of both judges and prosecutors,
the sentencing guidelines have eliminated the prosecutors need, in many cases, to balance their
charging power with the sentencing discretion of the judges. 64 The result in most cases has left
prosecutors solely in the seat of control of what has become the most powerful tool in addressing
criminal cases. 65
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When looking back to the early cases of plea bargaining of liquor cases, three elements were
identified that made the use of plea bargaining by prosecutors effective. First, and perhaps most
critical, the legislature created a mandatory sentence.
alternative.

67

66

Second, the prosecutor had a less severe

Third, the prosecutors had the ability to offset any variations in the sentence of the

lesser penalty. 68 The key to the success was to place all the power in the charging phase and
remove the power from the penalty setting phase. By doing this the prosecutor, who is the sole
agent of charging, would have all the cards necessary to negotiate a deal with little interference
from the court. Absent this level of control the prosecutor would be forced to negotiate without
full authority to make a deal with a defendant that was specific enough in many cases to entice
them to deal rather than go to trial. Sentencing guidelines and mandatory minimums gave the
prosecutors all the options they needed to be able to strategically charge defendants in ways to
maximize their ability to negotiate a plea. 69 Some of the provisions of sentencing guidelines not
only removed the judges from the equation, it also removed other agents such as parole boards,
probation officers, and prison officials from influencing negotiated plea decisions as well. 70
In 1984 the sentencing reform act created the United States Sentencing Commission which in
turn created the Federal Sentencing Guidelines. 71 The guidelines were created to provide
determinate sentencing in an attempt to remove any disparities that existed in different courts or
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under different judges, as well as other policy considerations. 72 What is of great interest is the
impact that the guidelines have had on plea bargaining, and the balance of power held by
interested parties. To continue the practice of using illustrations to demonstrate specific points,
let us run through just one area of the sentencing guidelines and mandatory minimums and show
how the plea bargaining process is impacted. Rather than focus on the federal guidelines alone
this illustration will move one step deeper and look at a State’s adoption of the federal
guidelines.
In 1995, for example, Tennessee adopted legislation for the Tennessee Drug Free School
Zone Act (DFSZA) modeled after the Federal guideline. 73 Tennessee Code Annotated § 39-17432 states that: (a) It is the intent of this section to create drug-free zones for the purpose of
providing vulnerable persons in this state an environment in which they can learn, play and enjoy
themselves without the distractions and dangers that are incident to the occurrence of illegal drug
activities. The enhanced and mandatory minimum sentences required by this section for drug
offenses occurring in a drug-free zone are necessary to serve as a deterrent to such unacceptable
conduct. 74 (b)(1) A violation of § 39-17-417, or a conspiracy to violate the section, that occurs
on the grounds or facilities of any school or within one thousand feet (1,000′) of the real property
that comprises a public or private elementary school, middle school, secondary school,
preschool, child care agency, or public library, recreational center or park shall be punished one
(1) classification higher than is provided in § 39-17-417(b)-(i) for such violation. 75
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In addition Tenn. Code Ann. § 39-17-432 provides that a day for day serving of at least the
minimum sentence must be served and that, “Any sentence reduction credits the defendant may
be eligible for or earn shall not operate to permit or allow the release of the defendant prior to
full service of the minimum sentence.”

76

The legislation clears up any loop holes by further

adding that other provisions which dictate the release and parole of prisoners would not apply to
DFSZA day for day serving of at least the minimum sentence. The DFSZA also levies a heavy
fine for each offense ranging from up to $10,000 for a Class E felony to $100,000 for a Class A
felony. 77
In summary the DFSZA requires a jump in offense classification (for example a Class C
felony becomes a Class B felony), a heavy fine, and a requirement for a day for day serving of at
least the minimum sentence. To see how this plays out a typical charge for a defendant can be
examined.
This scenario will use the statistics of Tennessee’s application of DFSZA to create a likely
scenario. A 35 year old male defendant is arrested for selling narcotics to a confidential
informant, later he is arrested and charged with possession with intent to sell. Let’s assume the
amount he was caught with is 0.75 grams of methamphetamines (a Class B felony). Under
Tennessee sentencing guidelines if the defendant is a standard range offender (0-1 priors) he
would be facing a sentence of 8-12 years with a release eligibility date (RED) of as early as 2.4
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years (30%). 78 A maximum fine of up to $25,000 is also available as a sentence. 79 Other options
would be available if this defendant was a first time offender, such as a deferred sentence.
Now let’s take the exact same scenario and change one factor this time the confidential
informant has been advised to ask the defendant to meet at a gas station to make the drug sale.
The gas station is within 1,000 feet of a school. The effect of this one change is to increase the
charge from a Class B felony to a Class A felony, the resulting sentence range goes from 8-12
years to 15-25 years. 80 The RED goes from as low as 2.4 years to 15 years. The maximum fine
increases 4 fold to $100,000. 81 In addition all other options available to a first offender would
not be available. 82
Samuel Dana from Middlesex County, Massachusetts would likely have recognized this
situation. It is remarkably like the liquor law cases of 1804, 83 with an additional leverage point.
The DFSZA empowers the prosecutors further by allowing them to remove any hope the
defendant would have to be released early or qualify for deferral. In the scenario above, the
prosecutor holds both reins of the plea bargaining process, and defendants are severely
disadvantaged to risk taking their charge to trial with a Tenn. Code Ann. § 39-17-432 charge
added to their indictment. What makes the enhancement charge even more powerful in the
hands of a prosecutor is the relative ease at which it can be added or detracted from an
indictment. 84 Police agencies have learned to coordinate drug sales by confidential informants to
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take place within the Drug Free Zones. This task is made even easier in urban areas where you
would be hard pressed to find many areas on a map that do not fall within a Drug Free zone. 85
By offering to remove the enhanced penalty the prosecutor can add a larger fulcrum to the
leverage he/she already possessed. Evidence of this can be gleaned from Tennessee statistics
which show that 80% of defendants initially charged with DFSZA violation have these charges
removed at a later time. 86 Another statistic that stands out with the application of DFSZA
charges is that 93% of all defendants charged were determined to be legally indigent. 87 The
impact of this high level of indigence can be seen both in the quality and amount of retained
legal counsel as well as the ability of a defendant to make bail and thus make decisions without
the framing bias associated with incarceration. 88 The psychological effect of pretrial detention is
quite powerful as it can be much more difficult for defendants to accept a plea and come to jail
from home, than it is for a defendant who is already locked up to accept the same deal. 89 The
perception that a guilty plea is a gain and trial a loss is virtually overwhelming to a defendant
who is incarcerated already. 90
It is remarkable to note the resilient nature of the plea bargaining process over the last 110
years. 91 Serving both as a mechanism for handling ever growing caseloads and to enhance
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conviction rates it has become the trusted friend to prosecutors in America. 92 Judges have had a
more “on again, off again” love of the plea bargain, but have been relegated to the sidelines by
legislature’s attempt to both increase punishment and control fluctuations. The evolutionary
adaption of plea bargaining process shows signs that the process, itself once dependent on the
acceptance of interested parties such as judges and prosecutors, has now engrained itself so
deeply in the system that it appears to be able to sustain itself. 93 Let us now look into is the
current state of power in the plea bargaining process, and what that may mean to defendants and
the justice system overall. To analyze this it is important to first understand two schools of
analysis that will be used as the lenses through which to view plea bargaining through.

II.

TWO SCHOOLS OF THOUGHT TO ASSIST IN EVALUATING PLEA
BARGAINS

When it comes to understanding the decision making mechanics of plea bargaining experts
are divided into separate schools of thought. On one side experts utilizing economic theory and
rational decision making based upon persons perceived objectives. 94 On the other side are
experts schooled in the psychological analysis of cognitive decision making and the multitude of
variables influencing a person’s decisions. Both schools of thought offer valuable information to
understanding the complex nature of plea bargaining.
A. Economic analysis
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Since the days of Adam Smith, economic theory has been used to explain and predict the
behavior of individuals in a multitude of situations. 95 The primary basis of this theory rested on
the idea that a person’s behavior is a direct response to incentives. 96 This concept was advanced
further by the works of Alfred Marshall, who added the concept of supply and demand curves to
that of incentives. 97 The economic focus on incentives and price, paid very low dividends in the
area of law due to such complications as asymmetric information, and the fact that the interested
parties in a legal dispute do not often take the “price” as a given factor.
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One of the most important contributions, by law and economic scholars to the study of law, is
the use of a coherent theory of human decision-making (“rational choice theory”) to attempt to
predict how people are likely to decide issue in reference to legal rules. 99 Scholars used this
theory in their analyses of legal decision making and actions. Rational choice theory in brief,
states how people would behave if they followed a series of logical axioms, and posits that
people make outcome-maximizing decisions. 100 Although there is no single, widely accepted
definition of rational choice theory, the use of the assumption that actors behave rationally is
pervasive among scholars, the assumption is most often implicit.
Economic theorist interested in creating a model to be applied in the legal arena also turned
to another form of analysis, that of game theory and formal models. 101 The advent of game
theory is often considered to have begun with the publication of The Theory of Games and
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Economic Behavior by von Neumann and Morgenstern in 1944. 102 In the early 1950’s game
theory was aided by the thoughts of John Nash, who in a series of papers wrote on the existence
of equilibrium which laid a foundation of knowledge that then advanced the modern theories of
noncooperative game theory. 103 However the use of game theory to analyze, explain and predict
actions in legal situations did not begin its steady rise until the early 1970’s. 104 Game theory, as
used in law, is very similar to how it is used in economic analysis, to reduce and simplify a
situation significantly enough that the key forces at work will be revealed in a way that can
studied and understood. 105 This reduction is done by isolating one or two issues and applying
simple assumptions until a framework can be applied, then later expanding on these assumptions
within this framework by adding various complications that might present themselves. 106 By
stripping a situation down, as just described, legal theorists can then view the interactions
between players, analyze their actions, and measure their payoffs. 107 The concept is to hone our
intuitions and understanding of a given and specific situation by highlighting these most basic
forces that might otherwise be hidden in the complexity of the situation when it is viewed as a
whole. 108 Among the advantages gained by viewing legal situations through a game theory lens
is the addition of a mathematical language and mode for describing strategic interactions
between interested parties involved. 109 This addition of a strategic component is of primary
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importance to allowing policy makers, interested parties, and practitioners to understand and
often predict expected outcomes of a legal scenario. 110
Although a thorough review and discussion on game theory and formal modeling is well
beyond the scope of this paper, a few basic definitions and concepts will allow the reader to
better see the interactions between interested parties in a plea bargain. The following definitions
will act as an aid for the limited discussion presented.
Normal Form Game: A normal form game is a frame work to analyze a basic situation in
which two players interact, and each must determine what to do without knowledge of what the
other player is doing. 111 The actions are assumed to occur simultaneously. A normal form game
requires three components: 112
1) Players
2) Strategies available to the players
3) Payoff each player would receive for all possible combinations of chosen strategies
Extensive Form Game: 113 An extensive form game is a framework to analyze a more
complicated series of interactions, incorporating the elements of a normal form game as well as
the additional information concerning sequence of actions, as well as the information each player
possesses and when they possess it. 114 An extensive form game requires five components: 115
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1) Players
2) Sequence of action and when players take action
3) Choices available to each player when that player can act
4) Information known to each player at different sequences of action
5) Payoffs each player would receive for all possible combinations of chosen strategies
Strategic Decision Making: When players make choices knowing that these choices will have
an impact (known or unknown) on the other players, in an effort to accomplish their own goal. 116
Dominant Pure Strategy: a strategy in a game that is the best option for a player for every
possible choice that could be made by the opposing player. 117
Nash Equilibrium: John Nash is credited with creating this central solution concept of
modern game theory. 118 A Nash equilibrium is in existence when each player’s strategy, in
combination with the other player’s strategy, cannot be improved upon resulting in neither player
having an incentive to deviate from their strategy. 119 Put mathematically, if player 1 chooses
strategy x, and player 2 chooses strategy y, a Nash equilibrium would exist if it is proved that
player 1 could do no better than choosing x if player 2 chooses y, and conversely that player 2
could do no better than choosing y if player 1 chooses x. 120 Each player could not switch
strategy without reducing payoff, thus a Nash equilibrium is in existence. 121 If the players are
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rational, and the solution is not a Nash equilibrium, then one or both players would have an
incentive to switch to a new strategy. 122
Asymmetric information: A situation in which one side of a decision making scenario has
information that the other side does not have, but would benefit from knowing. 123 Asymmetric
information can lead to such unwanted outcomes as adverse selection, moral hazard, 124 and
market failure. 125
With these definitions in mind, perhaps the best place to begin applying game theory
techniques to understand legal situations is with the prisoner’s dilemma game model. In the
prisoners dilemma game scenario it is imagined that a prosecutor suspects two people of a Class
B felony crime (aggravated robbery). The prosecutor however, only has enough evidence to
prove their involvement in a misdemeanor crime (possession of a firearm without registration).
The prosecutor offers each prisoner the same inducement to confess to the felony: 126
1) “If you are the only one to confess, I will reward you by dropping all charges” (0) “And I
will use your testimony to convict your partner, giving the maximum sentence for this
crime which is 12 years.” (-12). 127
2) “However, if your partner confesses and you are the only one not to confess, I will use
your partner’s testimony to convict you of the felony and obtain for you the maximum 12
years in prison” (-12) “ and let the partner go free” (0). 128
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3) “If neither of you confesses, you each will get one year for the misdemeanor weapons
violation” (-1) 129
4) “If you both confess, I will convict you both of the felony, but give you the minimum
sentence of 6 years” (-6). 130
In this example, to select the strategy of not confessing is to “Stay Quiet” and to select the
strategy of confessing is to “Talk.” 131
With these payoffs, if Player 2 stays quiet, Player 1 is better off talking (receiving a payoff of
0) than staying quiet (-1). If Player 2 talks, Player 1 is better off talking (-6) than staying quiet (12). 132 Therefore, Player 1 has a dominant pure strategy of talking; it is player 1’s best move,
regardless of what Player 2 does. These payoffs are symmetric so Player 2 has the same
dominant pure strategy. 133 Thus, the only equilibrium is Talk/Talk. This game is referred to as a
“dilemma” because this equilibrium is worse for all players than another possible outcome, Stay
Quiet/Stay Quiet. 134
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This is an example of a situational game that has a solution that is a dominant pure strategy
leading to Nash equilibrium. 135 Further, this game is a valuable tool to demonstrate how an
individual’s strategy can be one that leads to individual interests that are neither the player’s best
choice, nor the choice that is best for the group as a whole. 136 A less descriptive, more efficient
way of expressing this game is demonstrated below.

To advance beyond the constraints of this helpful but limited scenario game, it is beneficial
to begin to move away from static simultaneous normal form games such as the prisoner’s
dilemma and move toward the dynamic interaction of extensive form games. 137 With the
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addition of sequencing and information disparity, extensive games change the form of the model
into an inverted tree diagram with each possible point in the game being represented by a node.
138

The dashed line in the model represents a sequence in time for either a player to make a

decision or in which to gain information. The model below would be the extensive form game of
the prisoner’s dilemma just discussed. 139 In this scenario, the assumption would be that player 2
is unaware of the decision of player one, so player two does not know if they are in node 2 or 3
prior to making their decision. 140 These nodes are referred to as being in the same information
set, 141 since the information the player has is the same regardless of the actual node which they
are at. 142

After examining the prisoner’s dilemma game in extrinsic form, the importance of
sequencing and information becomes clearer. The strategy of player 2 would be different if
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they were allowed to update their information on the style of strategy that player 1 was using.
However if player 1 knew that player 2 was acting second, and thus gaining an advantage in
information, player 1 would be even more inclined to choose to talk so as to avoid the almost
certain worst case scenario of 12 years in prison. 143 Through this illustration of the extensive
form game model, the strategies and equilibriums become more visible than they are in the
normal form game model. 144
With the ability now to add the elements of decision making sequence, information
sequence, and asymmetrical information, the tools now exist to build a game model to
examine a basic plea bargain. 145 This allows us to, at a basic level, assign value to a specific
expected outcome and understand the strategy to choose an expected value that is of a higher
level. First, an assumption must be made that the defendant (D) will accept any plea offer
where the value of the guilty plea (P) is greater than or equal to the expected sentence to be
given at trial (T) factoring in the perceived chance of a guilty verdict (G). In a formula, this
would be expressed as P ≥ (G * T). 146 An example of this formula in action would be a plea
offer from a prosecutor to serve 5 years in prison is acceptable in a situation where the
probability of being found guilty at trial (G) was 75% and the likely sentence after trial (T)
was 15 years in prison. Thus 5 ≥ (.75*15) or, 5 years in prison is of greater value to the
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defendant than 11.25 years in prison. If the perceived likelihood of conviction is reduced, the
value of the expected outcome of a trial against which the defendant considers a plea offer is
changed. If the defendant now thinks his/her chances at trial are much better (G) (25% of
conviction rather than 75%), then he/she would turn down the 5 year plea that was offered. 5
≤ (.25 * 15), or 5 year sentence is valued less than a sentence of 3.75.
In a rudimentary way, this same formula can be used by the prosecutor to come up with a
plea offer. The prosecutor would often factor in the cost reduction of avoiding a trial (R). 147
The newly modified formula for the prosecutor would be represented by the following P = (G
* T) –R. In the original scenario, if the prosecutor also assigned a 75% likely guilty verdict
and assessed a cost savings of 30% based on agency savings in time and money, this would
be expressed as P = (.75 * 15) – 30%, or P = 11.25 - 3.375. This example would create a
plea value of 7.875. Under this scenario, the prosecutor would likely round up the figure and
make a plea offer of 8 years. This would create an incentive for the prosecutor (player 1) to
choose the slightly higher value of the plea bargain. In step two of the sequence (node 2), the
defendant (player 2) would now choose between going to trial and accepting the plea. An
incentive exists for the defendant to take the lower jail time of 8 years and accept the plea. 148
In this scenario the prosecutor and the defendant have a dominant strategy to always
offer/accept the plea if the pay offs are the same as under this scenario’s formula. 149

147
148
149

Id. At 216
Id.
Id.

27

If it again is assumed that the chance of a guilty verdict at trial was reduced to 25%, the
entire dynamic has again changed. The formula under this scenario would be P= (.25 * 15) –
30%, or P = 3.75 – 1.125. The plea offer would likely be rounded up by the prosecutor from
2.625 to 3 years. The defendants expected penalty would be a 3.75 year sentence, and the
plea offer from the prosecutor would be 3 years.
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The other option for the prosecutor would be to drop the charges as the costs are too high for
the results. This would be the result if the prosecutor’s office were implementing a screening
function. 150
What these models of basic decision making in a plea bargain reveal is the interdependent
nature of a plea bargain decision. In a scenario where the defendant and the prosecutor are
assessing the probability of a guilty verdict differently, they will likely not be able to agree upon
an acceptable plea. It is also often true that in a criminal case, information is not static or
symmetrical. Each party comes into the negotiation with differing facts, and facts and
information may change throughout the negotiation. In a scenario where the prosecutor believes
the chances of guilty verdict is 75% likely (P = 11.25 – 30%), while the defendant believes their
chances are a bit better and calculates the chance of a guilty verdict at 50% (P = 7.5). As the
model illustrates, this is now a scenario with no equilibrium. The prosecutor has an incentive to
offer a plea, and the defendant has an incentive to reject this plea and go to trial. This would
seem very balanced in power and would encourage communication from both parties so that they
can coordinate their expectations on the same information and thus have a greater chance of
striking a mutually acceptable solution.
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However, if the concept of charge bargaining is introduced the prosecutor can overcome any
need to communicate or adjust the plea offer. All that has to be done to get the desired result is to
adjust the charge and the corresponding expected sentence. If the previous scenario is expanded,
but this time the prosecutor increased the charge, or added an enhancing charge so that it has an
expected penalty of 25 years instead of the previous 15 years. The model would show how this
would completely change the likely strategy of the defendant. By adding the prospect of the
enhanced charge, the defendant’s likely penalty for going to trial is much higher than without it.
The perception this creates for many people is that there now exists, in the view of the defendant,
a trial penalty.

30

Even at its basic level, game theory is an effective tool to evaluate specific events in plea
bargaining and will help to explain the power dynamics at work, and aid in identifying solutions
to any perceived problems. The ability of either party to, in isolation, change the variables to be
considered when assigning value, would demonstrate a power imbalance that would dysfunction
the concept of participants in a “fair” game. This is a basic modeling of the behavior that was
observed in the charge bargaining of Samuel Dana and Asahel Huntington. The prosecutor’s
ability to add or detract charges allowed them to successfully unbalance the plea bargain as to
greatly enhance their own chances of success. Their increased reliance on this strategy
demonstrates the dominant strategy present. 151
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B. Cognitive decision making
Plea-bargains are struck in the shadow of expected trial outcomes. 152 Parties forecast the
expected sentence after trial, discount it by the probability of acquittal, and offer some
proportional discount. 153 Under this calculation, the parties are trying to mirror outcomes that
they would anticipate based on the laws, court decisions, and historical outcomes. 154 This
oversimplified model ignores how structural distortions skew bargaining outcomes. 155 Over the
last several decades, researchers in cognitive science have identified numerous ways that actual
human reasoning diverges from rational choices. 156 Individuals systematically fall prey to a host
of “cognitive illusions” that lead to non-rational decisions. Rational-choice-based analyses of
legal decision making has been of great value, but scholars have begun to question the wisdom
of relying on them because there is “too much credible experimental evidence that individuals
frequently act in ways that are incompatible with the assumptions of the theory. 157
Persuaded by this argument, scholars have begun to apply another theory to help explain
decision making during a plea bargain, this theory is called “prospect theory” 158. Developed by
Daniel Kahneman and Amos Tversky, prospect theory describes how people actually make
decisions. 159 Like rational choice theory, prospect theory assumes that people try to maximize
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outcomes; unlike rational choice theory, however, prospect theory suggests that people often fail
to do so in systematic and predictable ways. 160
Following three years of research, Kahneman and Tversky formally introduced “prospect
theory” 161 in their path-breaking article, Prospect Theory: An Analysis of Decision Under Risk,
in a 1979 issue of Econometrica. 162
First, people evaluate decision options relative to some reference point, generally
the status quo. When choosing between options that appear to be gains relative to
that reference point, people tend to make risk-adverse choices; when choosing
between options that appear to be losses, people tend to make risk-seeking
choices. For example, people will generally choose a definite $1,000 prize over a
50% chance at receiving a $2,000 prize but will opt to face a 50% chance at
having to pay a $2,000 fine over having to pay a definite $1,000 fine. This result
is inconsistent with rational choice theory, which generally assumes either risk
neutrality or risk aversion in the face of both gains and losses.
Second, individuals' risk preferences tend to reverse when they are faced with
low-probability gains and losses. Individuals tend to make risk-seeking choices
when selecting between options that appear to be low-probability gains and riskadverse choices when selecting between options that appear to be low-probability
losses. For example, when choosing between a definite $50 prize and a 5%
chance at winning a $1,000 prize, individuals tend to make the risk-seeking
choice and opt for the gamble. When choosing between paying a definite $50 fine
and facing a 5% chance at having to pay a $1,000 fine, individuals tend to make
the risk-averse choice and opt to make the sure payment. Again, this empirical
finding conflicts with rational choice theory, which generally assumes either risk
neutrality or risk aversion in the face of both gains and losses (whether lowprobability or not).
Third, individuals tend to value losses more heavily than gains of the same
magnitude. As Kahneman and Tversky stated, “The aggravation that one
experiences in losing a sum of money appears to be greater than the pleasure
associated with gaining the same amount.” In fact, the available empirical
evidence suggests that losses generally loom at least twice as large as equivalent
gains. 163Thus, a prospective $1,000 loss will have much greater effect on a
decision maker than a prospective $1,000 gain.
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Fourth, and finally, individuals tend to overvalue certainty. People “overweight
outcomes that are considered certain, relative to outcomes which are merely
probable.” For example, most individuals prefer a definite prize of a one-week
tour of England over a 50% chance at winning a three-week tour of England,
France, and Italy; yet when given a choice between a 5% chance at that threeweek tour and a 10% chance at the week-long tour of England, they prefer the
chance at the three-week tour.
Legal scholars have used these four components of prospect theory--framing of ordinary
gains and losses, framing of low-probability gains and losses, loss aversion, and the certainty
effect--to develop, or at least inform, various analyses of law and legal behavior. 164 As Russell
Covey described it in his article Reconsidering the Relationship Between Cognitive Psychology
and Plea Bargaining: 165
Because a plea bargain is a trade of a certain loss (a conviction and punishment)
for a chance of no loss (an acquittal) accompanied by a chance of a greater loss (a
trial conviction and enhanced sentence), cognitive research suggests that, all else
being equal, most persons would prefer to gamble on total exoneration at trial
rather than accept a certain, though likely smaller, punishment by pleading
guilty. 166
In essence, prospect theory predicts that people generally make risk-averse decisions when
choosing between options that appear to be gains and risk-seeking decisions when choosing
between options that appear to be losses. Decision makers are “often willing to take risks to
avoid losses but are unwilling to take risks to accumulate gains”. 167
Other cognitive influences can also greatly affect a defendant’s ability to accurately evaluate
their chances of a successful verdict at trial and thus impact their decision making ability. 168
These cognitive influences can often combine to influence defendants to take plea deals that are
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not in their best interest, and influence prosecutors to react in ways that are not fully rational or
utility enhancing. 169 Prospect theory, and cognitive decision making theory, provides a nuanced
understanding of plea bargains. 170
To better understand how these cognitive influences affect decision making within plea
bargains, a basic definition of the specific cognitive influences to be discussed is necessary.
Over Confidence, Confirmation, and Self-serving biases: When it comes to how people
evaluate risk, they are consistently overconfident. 171 Most people believe they are healthier,
smarter, and more ethical than others; and that good things will happen to them more often and
bad things less often than average. 172 A person can also be expected to evaluate information
selectively, giving more attention to information that is consistent with their own pre-existing
beliefs. 173 Russell Covey identified the effect this would have on a plea bargain. 174
The effect of these biases on plea bargaining seems fairly predictable.
Overconfident criminal defendants should be expected consistently to
overestimate the probability that they will prevail at trial. Prosecutors and
defendants should look at the same evidence and have consistently divergent
views as to its persuasiveness to a judge or jury. As a result, the parties should
tend to disagree about all of the inputs to the plea-pricing formula, including the
probability of conviction, the trial sentence, and the plea sentence.

Endowment effect: The endowment effect describes a phenomenon that individuals
consistently place a higher valuation on goods they possess than on those they do not. 175 The
endowment effect may influence plea bargains in ways such as over valuing the testimony of
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“your” witnesses, or “your” evidence, or “your” right to trial and the impact that they may
have. 176
Denial mechanisms: A person will often ignore, dismiss, or undervalue information that
conflicts with their already established beliefs, or evaluation of a situation. 177 This can influence
prosecutors and defendants alike. Once a person settles into a belief, they may very well ignore
important information that contradicts that belief, and thus lack the ability to properly assign
value to certain decisions and outcomes. 178
Anchoring and Framing: The connotation and circumstances in which information is
presented can often effect how the information is perceived (Framing) or allow too much weight
to a piece of information that has little real weight (Anchoring). 179
Given these cognitive influences, it would seem that most defendants would choose to go to
trial. 180 That a prosecutor would have to convince an overconfident (confirmation biased, selfserving biased, endowed), denial prone, risk preferring (to avoid a loss) defendant to suffer
certain adverse consequences. 181
How then do so many cases end in a plea bargain? 182 Richard Birke proposes four potential
solutions to this contradiction. 183 One of these solutions pondered by Birke was that prosecutors
may simply be offering such good deals that even risk-seeking criminal defendants are inclined
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to take them. 184 “If the utility value of the plea is much higher than that of trial,” Birke
explained, “the plea offer may overcome a tendency toward loss aversion.” 185 If, for example, a
criminal defendant can plead guilty to sexual assault with a three to five year sentence or face a
50/50 chance of a rape conviction with a fifteen to twenty-five year sentence, he might opt for
the plea simply because it greatly exceeds the expected value of trial. Nonetheless, Birke
concludes that this explanation is unlikely to account for the plea bargaining-prospect theory
discrepancy. 186 For doctrinal, political, and practical reasons, it is unlikely that prosecutors are
routinely offering such attractive deals. 187 Here Birke fails to account for the impact of charge
bargaining and how this can easily multiply a perceived gain and thus make this solution an
acceptable one. However, in the absence of this view Birke proposes a final explanation for the
high rate of plea bargaining-- criminal defendants are induced to plead guilty due to the way
prosecutors frame their offers: 188
Defendants plead because they are misinformed about the values of trials and
pleas, and because pleas are framed as gains. Defendants are manipulated into
pleading because they possess too little information to overcome framing effects
inherent in the valuation of pleas and trials, and because they lack information to
accurately value that which they so readily trade away--the right to trial.
Naturally, defense attorneys respond to incentives of the court that encourage
pleas, and these responses manifest themselves as information that distorts
defendants' views of their alternatives. Trial looks worse than it really is, and so
the plea looks relatively better.
Although Birke contends that each of his accounts might help resolve the apparent
inconsistency between prospect theory's predictions and the rate of plea bargaining, he finds the
latter explanation most compelling and argues that the criminal justice system should attempt to
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address the way prosecutors manipulate the information that they present to criminal
defendants. 189
The answer, suggested by other scholars is similar, that a power differential exists that is
powerful enough to overcome these cognitive influences and induce the defendant to plead rather
than to proceed to trial. 190

III.

A SHARED FINDING OF AN IMBALANCE OF POWER IN MODERN PLEA
BARGAINING

It seems that the both cognitive decision making theory and economic game theory have the
potential to shed light onto the topic of plea bargaining. 191 Where game theory can strip back a
complex concept to simple yet measurable functions, cognitive decision making has the ability to
see the interworking’s of many influences on the process at large. 192 Using these tools let us
now turn back to the roles of the interested parties to identify sources of power and leverage
within the plea bargain scenario.
A. Power and roles in plea bargaining
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To understand the impact of plea bargains, it is important that the power wielded by each
interested party in a plea bargain is understood, and the motivation they have to either avoid or
encourage a compromise is also examined.
1. Prosecutors
There is perhaps no better way to begin discussing the power of the prosecutor in plea
bargaining than that the following colloquy recorded in 3 Lord Campbell, The Lives of the Chief
Justices of England 59 (7th ed. 1878), which occurred when one Lacy, a friend of an accused,
came to Lord Chief Justice Holt to plead for him: 193
Lacy: “I come to you a prophet from the Lord God, who has sent me to thee, and
would have thee grant a Nolle proscqui for John Atkins, his servant, whom thou
has sent to prison.”
Holt, C.J.: “Thou art a false prophet, and a lying knave. If the Lord God had sent
thee, it would have been to the Attorney General, for He knows that it belongeth
not to the Chief Justice to grant a Nolle prosequi”

What Lord Chief Justice Holt had explained in a few short lines, is the core of the
prosecutor’s power to plea bargain. The prosecutor is the sole determiner of charging, and thus
dropping of charges. 194 It is from this vested power that all plea bargains begin. The prosecutor
is often the first interested party to act and is the party that gets to determine the ground on which
the negotiation will take place. In addition to this power, the prosecutor is also the holder of
much of the information and evidence of a cases strength and weakness, and in many cases is not
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obligated by law to share or release this information prior to or during a plea negotiation. 195 It is
the prosecutor who not only gets to choose which path to walk down, but also how much light to
shine in front of the rest of the travelers. 196
While the power that the prosecutor has to influence plea bargains may be self-evident at this
point, the motivations and inconsistency of when they utilize it may still be shrouded in the
shadows. It would seem with such a bargaining position a prosecutor would be motivated to
always use the charge bargaining leverage to bring a case to conclusion. 197 So why is it that plea
bargains don’t account for even more case dispositions? Given the desire for prosecutors to
maintain a high rate of conviction, 198 why would they defer this leverage to pursue a trial?
The answers may very well be that the motivations of prosecutors are more complex than
have previously been discussed. 199 In most instances, the prosecutors are driven by more than
just a high rate of convictions, and this causes them to act in ways that may sometimes contradict
the maneuvers of a strategic player interested only in high convictions. Many prosecutors take
up their position “not just for the thrill of litigation but because of a sincere desire to “do the
right thing” and to help the victims of crime.” 200 Because of this added desire to seek justice and
out of a responsibility to be a “minister of justice”, not just an advocate of a particular side,
prosecutors will exhibit a passion that will persuade them to seek trial rather than bargain. 201 It
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is in these situations that a prosecutor will take pride in taking on the hard case, preferring an
acquittal at trial to facing a victim’s family to explain a bargained sentence reduction. 202
Another factor that may cause a prosecutor to seek trial, even when he/she has the leverage to
negotiate a plea is decision making based on self-interested bias, endowment effects, and denial
mechanisms. It would be quite natural for a prosecutor to allow passion for a case to affect their
ability to do a cost benefit analysis. A prosecutor who has looked over a case with sufficient
passion may very well inflate his/her chances of success at trial, and thus tries to force a bargain
outside of the defendant’s interests. 203
What can be said about prosecutors is that, with the increased frequency and power of plea
bargaining, they have attained influence in the rendering of justice unrivaled by any other
interested parties. 204
2. Defendants
“We would rather bear those ills we have, than fly to others that we know not of… thus
conscience does make cowards of us all.” 205
The reason defendants continue to negotiate plea agreements may be because of the fear that
they may face uncertain punishment at trial, or may face severe punishments due to
enhancements. Indeed, the entire criminal justice system is geared toward encouraging guilty
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pleas. 206 The criminal justice system systematically increases pressure on defendants to plea
rather than to go to trial. 207
The skill, motivation, and experience of the defense attorney can greatly enhance the quality
of the plea deal the prosecutor offers, and agrees to. A skilled defense attorney can bring to light
facts and weaknesses in the prosecutor’s case and help to offset any unrealistic biases the
prosecutor may have formed as to the strength of the case before a jury. The defense attorney
may help to neutralize bias that the defendant has about their chances at trial, and help the
defendant formulate a realistic expectation for a negotiated sentence. The defense attorney can
also help the defendant reduce bail, or make other arrangements to be released from custody
pending trial. Being released from custody has a great impact on the defendants framing of any
offer that the prosecutor will make.
The defense attorney’s role in dispelling specific bias, framing, and anchoring impediments
to the plea bargain process, 208 as well as the legal advice, trial outcome expectations, and
sentencing negotiation is extremely important in the plea bargaining process. The courts have
recognized the importance of this function by extending the right to counsel to include plea
bargain negotiations. 209 The courts have also seen the importance of the quality of this counsel
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during a plea bargain by specifically outlining specific requirements for communication and
guidance during a plea bargain. 210
In addition to the right to counsel during plea bargaining of important criminal cases, the
defendant also has the final authority in accepting or rejecting a plea offer from the prosecution.
The defendant’s right to a trial and to confront any witnesses against them, trumps any desire by
the court or prosecutor to negotiate a plea. In most states, the defendant has a right to withdraw a
plea up to the time of sentencing. The defendant is also protected, much the same as in other
contract situations, from significant changes to the plea once it has been accepted by the
judge. 211
However powerful the defendant’s right to refuse a plea and to have counsel advise them, it
is not equal in power during the negotiation as those of the prosecutor. The ability to walk away
from a deal is not equal to the ability to make a deal and enforce it. A defendant who walks
away from a plea is often left with the possibility of a very severe sentence from a court that has
no mercy for a person who chose to go to trial. In addition, prosecutors have no incentive to
reduce charges after a plea has been rejected, and defendants are often left with the multiple
counts that were initially charged by the prosecutor in a strategic maneuver intended to induce a
plea. These charges often include the heavy weighted enhancements such as the DFSZA
discussed earlier. So while the defendant is still guaranteed his right to trial, the type of trial
faced would appear to most defendants as one that has been increased in severity due to the fact
that they did not take the plea offer.
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This concept of being punished if a defendant choses to go to trial has been upheld by many
courts as being within the right of the prosecutors, who by law can charge a defendant with any
and all crimes that the prosecutor feels can be proven and are justified by law. 212 However, in
many situations it is this very perception that overpowers defendants, no doubt some of which
who are innocent of the crimes they are charged with, to accept a plea rather than go to trial and
risk an even heavier penalty. To put it another way, many risk avoiding citizens would choose a
guaranteed lesser penalty rather than face the future prospect of a heavier penalty. This is even
more likely when the penalty being offered does not include jail time, but is probation or
financially based, a decision which places them in a precarious position for some time with risks
of being drawn back into court for violations or failure to pay costs.
Defendants may well be in less control than prosecutors in a plea bargain. 213 However, it can
be argued that the defendant remains better off with the presence of plea bargaining than without.
Given the severity of mandated sentencing, the legislatures “get tough on crime” posture, and
penalty enhancing statutes, the defendant would find most trials a hostile place in comparison to
the “low price” deal making of the plea bargain.
3. Judges
The roles of the prosecutor and the defendant in plea bargaining have remained planted. The
prosecutor has grown in power but has managed to keep the reins in hand and still remain master
of the plea bargain. The defendant too has gained some protections and benefits from the plea
bargain, namely shelter from the storm of legislative increases in criminal penalties. However,
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the role of judges has changed through the history of plea bargaining. 214 Judges originally
disdained plea bargaining as corrupt and unethical, however with the onslaught of civil cases in
addition to their criminal dockets many former opponents became supporters of the institution as
a means to control caseloads. 215 With the judicial power to sentence bargain, added to the
already present prosecutors power to charge bargain, plea bargaining erupted into the American
Justice System. This dual wielding power of judges and prosecutors kept a form of balance
within the plea bargaining arena.
However, the power sharing was not to last forever, legislatures seem more than eager to step
in and criticize the use of sentence bargaining by judges. 216 Even though the prosecutorial
charge bargaining power was happening in equal amounts and with equal impact, the legislature
seemed much more reluctant to address this issue. 217 With a stroke of the pen, the legislature
began removing the power of judges to sentence outside of specific ranges, and under mandatory
minimums. Left with no power to sentence, bargaining judges quickly found themselves unable
to influence plea bargaining, reluctantly handing over the mechanism of plea bargaining to the
prosecutors alone. 218 Additional state legislation further removes the judges from the plea
bargaining process by specifically disallowing any involvement in a plea bargain, including
advisory, or information gathering. 219
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Today in most State Courts, the judge is forbidden to overhear plea discussions until such
time as an agreement has been reached and the defendant is standing before the court ready to
plea. 220 The Judge then is limited to asking the defendant about their understanding of their
rights, and the potential consequences. The Judge may exercise limited power at this point by
either refusing to accept the plea, and thus force a trial or further negotiation, or accept the plea
as negotiated. In some instances, depending on the restriction of the sentencing guidelines the
Judge may either accept the sentencing recommendation of the prosecutor, or assign a
punishment within the range allowed. However, if the judge refuses to accept the prosecutors
sentencing recommendation, the defendant has a right to withdraw their agreement to the plea. 221
As can be seen, the Judge is not entirely removed from the plea bargaining process, however
the role of the judge is relegated to more of a public role of sealing the deal that the prosecutor
has brought before the court. If the judge were to exercise the right to refuse the plea they run
the risk of forcing the defendant to go to trial and increase the courts caseload, or to force
another deal that interested parties would find less acceptable than the original plea.
B. The effect of the power imbalance
The view of the modern plea bargain is not one of balanced or shared power. Plea bargaining
is largely in the control and under the authority of the prosecutors who have gathered to
themselves, with the help of legislation and sentencing guidelines, much of the power associated
with plea bargaining. 222 What prosecutors have had since the beginning of plea bargaining is the
power to set the charge against the defendant. In examples through the past 100 years it has been
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demonstrated how this has given the prosecutors the ability to charge, not charge, and modify the
charge according to strategic goals of striking a deal in plea bargains. The legislature, in an
attempt to increase penalties on criminal acts and to remove fluctuations in the sentencing by
different courts, inadvertently handed prosecutors additional power and leverage. 223 This
leverage was increased even further in some criminal charges, such as drug charges and sex
crimes, by the addition of enhanced penalties, which not only further tied the hands of the courts,
but gave the prosecutors power to alienate other participants in the justice system such as parole
boards, prison systems, and probation officers. 224
IV.

CONCLUSION: A REMEDY FROM AN UNTAPPED SOURCE: STATE
POWER APPLIED TO REBALANCE THE SCALES.
Faced with the enormous power of the prosecutor in a plea bargain, defendants are left with

little recourse but to accept the plea or exercise their right to a trial in the face of steep additional
penalties and additional charges. For most, the increased stakes of going to trial are too much
and result is that over 90% of cases are resolved through plea bargains. 225
However, plea bargains themselves are not the evil that some make them out to be, 226 they
have become a very important tool in dispensing justice in a timely manner. Neither is the power
of the prosecutor, in and of itself, a plague on the justice system. What seems to be most at odds
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with American idea of justice is that the adversarial nature of the criminal system seems to have
become a rigged fight. It is no longer equally matched and informed participants battling it out,
and truth being the outcome. There is a 200 pound prize fighter who has all the information he
needs about his opponent stepping into the ring with an under informed, opponent with one arm
tied behind his back. To take this analogy a step further, the referee has been blindfolded while
the prize fighter warns the opponent not to flinch or he will get it twice as bad in the next
round. 227
This is the experience that leaves most outsiders seriously questioning the integrity of the
court and of the office of the prosecutor. Citizens no longer think that pleading guilty means you
did it, and this shift in the perception of what guilt means in the justice system leaves citizens
cynical and offenders not fully facing the wrong of their own actions.
I propose that the answer is not in removing the mechanism of plea bargaining, as some
would suggest. Nor is it letting it remain as it is at the expense of defendants. The solution that I
propose is a rebalance of power that is more in alignment with our views of separation of
powers, right to a trial by jury, and the right to confront a witness that are expounded on in every
State Constitution in America. It is for each state to expand the protections to defendants and to
rethink the effect of guidelines that affect the plea bargaining process.

A. State constitutional power
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Defendants rely on Constitutional rights and provisions when being charged with a criminal
act. However they do not solely rely on the Constitutional rights afforded them in the United
States Constitution, they also rely on the rights guaranteed them in the State Constitution.228
Many Justices have interpreted their State Constitutions to provide more extensive rights and
protections than those found in the United States Constitution.229 Not only have State Courts
interpreted the ability of the State Constitution to allow the states to expand rights beyond the
minimum requirements of the United States Constitution, the Supreme Court along with its
individual justices has advised courts of this ability. 230 The Supreme Court endorsed such an
expansion of protection by individual states. It has given clear guidance that the Supreme Court
would not be insulted by such action, and demonstrated techniques of how to avoid any Federal
Court interference on such matters. 231
This “renaissance in state constitution jurisprudence” often is credited to have originated
from the words of Justice William Brennan’s call to state courts to rediscover and utilize their
own state constitutions in the service of protecting individual rights. 232 This call was an attempt
by Justice Brennan to aid issues of individual protections, which had encountered resistance in
the Federal Courts. 233
In much the same way Justice Brennan and state constitutional scholars have used the state
constitution to expand rights on such issues as search warrants, confrontation clauses, and police
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seizures, 234 the state constitutions could be used to expand protections afforded defendants
during the plea bargaining phase in ways that the United States Supreme court has not found
itself required to do so. This seems especially proper considering it is the state’s interest and
authority to regulate the courts, agents, and procedures of its own justice system through the
constitution.
B. Application of state constitutional power to balance plea bargaining.
For the state to rebalance the plea bargaining process, three primary changes need to
occur. 235 First, balance cannot be achieved while the judges sit on the sideline. Second, the
defendants should be afforded more rights during plea bargaining, specifically the right to more
information prior to entering into a plea bargain. Third, the prosecutor’s power to charge is far
too powerful to go unchecked, unreviewed, and unscreened.
Even though the ABA Standards for Criminal Justice and the legislation of most states have
placed the judges outside the plea bargaining process, 236 it is critical for efficiency and fairness
that the balance be returned by having the courts involved in aspects of the plea bargaining
process. 237 The judge’s involvement would add another point of view on the facts of the case.
The judge’s view would likely be more objective, and accurate in the assessment of the strength
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and weakness of the case. 238 To avoid the appearance of bias, if either party contends there to be
bias present, should the plea not be accepted after judicial oversight, the case could be handed to
another judge for trial. 239 This review of the facts by a judge would likely aid in allowing both
sides to see more clearly how the court may view the case. Also, by allowing the judge to have
an expanded role in the sentencing will allow the defendant to have a second party to go to with
a guilty plea should the prosecutor decide not to offer an acceptable solution. 240 This act of reengaging the judiciary in the plea bargain could occur in the form of greater range of sentencing.
While many states have interpreted the federal guideline minimums as a bottom limit there is
still plenty of room for the judge to elevate sentences, or refuse to accept pleas that have been
viewed to be excessive use of the charge bargaining power. This judicial power would be made
effective by requiring a record of charges filed and dropped, as well as the specifics of the
evidence so that the judge can make an independent determination as to the propriety of the
charges brought before the bench.
Experts such as Stephanos Bibas have suggested placing fixed plea discounts as a protection
of innocent defendants and those with weak evidence against them. 241
Conversely, if plea discounts were fixed or capped, prosecutors would be less able
to bargain away weak cases. Because prosecutors would be able to offer only
limited plea discounts, innocent defendants (or those facing the weakest cases)
would not likely accept the offered plea bargains. Prosecutors would thus be
reluctant to pursue charges in the weakest cases and would be more likely to
dismiss them to avoid risking loss at trial. True, loss aversion would deter
prosecutors from bringing some meritorious cases to protect their reputations and
win-loss records. This prosecutorial caution, however, would be a price worth
paying to deter prosecutions of the possibly innocent. 242
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The state should recognize the significance of plea bargaining in a majority of criminal cases
as the sole means of justice a defendant may receive. As such, increased rights should be
extended to plea bargains, much the same as they are required in trials. Among these rights
would be access to information about the case, including exculpatory information to which the
prosecutor has access to. 243 An additional right that would assist defendants, is quicker access to
bail, and a reasonable amount of time to consider any offer the prosecutor makes. The pressure
and influence of a defendant sitting in jail who is given an offer with literally only minutes to
consider it before it is withdrawn, impairs the defendants ability to properly and fairly consider
the offer in light of the facts of the case. 244 These basic rights, along with the expanded right of
effective council at this critical stage of a case, 245 would assist the defendant in properly
weighing the options without giving their rights away with little or no facts or information.
The prosecutorial power to charge, not charge, or modify charges is one of the most
significant grants of authority in the judicial system. The ability for this to be manipulated is
compounded by the fact that it is rarely reviewed, or reversed. 246 A judge does not have the
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authority to modify this nor does the defendant have any recourse to it. The answer though, may
be far simpler than some have suggested. It could be as simple as peer review of charges and
facts to determine the propriety of the charging. The ability to sanction or reprimand a
prosecutor for violating a rule of ethics may be easier than having the courts rule the charging as
vindictive. This sanction will go further for removing bias associated with overcharging, and
would help to establish a series of precedence’s that could guide prosecutors of the required facts
to ethically charge, and a limit to the amount of overcharging that is acceptable to the public.
Under this process, strategies such as drawing drug dealers into a school zone, a clear violation
of the legislature’s intent in creating DFSZA, in order to have access to charge enhancements
would come to the public’s attention and likely lead to a reduction in its practice by law
enforcement.
Additionally the office of the prosecutors could implement a much more vigorous screening
process at key points of the charging process requiring law enforcement to provide much more
proof prior to charges being brought forth, and a complete screening of appropriate charges as
well as a screening of any charges to be dropped. 247 Ronald Wright and Marc Miller laid out the
criteria of such a screening approach. 248
First, the prosecutor's office must make an early and careful assessment of each case,
and demand that police and investigators provide sufficient information before the
initial charge is filed.

in charging and plea bargaining is unreviewable--leading some socio-legal scholars to argue that the prosecutor may
be the single most powerful actor in the criminal justice system. In addition to remaining beyond the reach of
conventional sources of law, these discretionary choices are easier to hide than a judge's discretion in sentencing and
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Second, the prosecutor's office must file only appropriate charges. Which charges are
“appropriate” is determined by several factors. A prosecutor should only file charges
that the office would generally want to result in a criminal conviction and sanction. In
addition, appropriate charges must reflect reasonably accurately what actually
occurred. They are charges that the prosecutor can very likely prove in court.

Third, and critically, the office must severely restrict all plea bargaining, and most
especially charge bargains. Prosecutors should also recognize explicitly that the
screening process is the mechanism that makes such restrictions possible.

Fourth, the kind of prosecutorial screening we advocate must include sufficient
training, oversight, and other internal enforcement mechanisms to ensure reasonable
uniformity in charging and relatively few changes to charges after they have been
filed.

These screening mechanisms could be made more available to the public as a whole, as well
as state ethics boards and the judiciary. 249 By adding both a new layer of transparency and
accountability the state could pull back the heavy old curtains, and allow the disinfecting
sunlight to be shined upon plea bargains finally driving them out of the shadows of justice. 250
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Together these modifications could result in the equalizing of power so as to protect
individual rights while maintaining plea bargains as a valuable tool within the American justice
system.

55

