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QUESTIONS PREST™NTED ON APPEAL

1. Whether the trial court er | in applying a “clear preponderance” standard of review
(thereby conferring substantial deference to the Bureau) as opposed to reviewing the
Bureau’s underlying decision “as justice may require” consistent with the language of
RSA 356-A:14?

Appellant’s ,.ial Memorandum (Feb. 29, 2016) at 6-7; App. at 88.

2, Whether the trial court erred in determinmg that San-Ken was a successor subdivider
whose subdivision lots required registration or exemption under RSA 356-A,
notwithstanding that San-Ken purchased only nine lots at foreclosure sale?

Appellant’s Trial Memorandum (Feb. 29, 2016) at 10-13, App. at 92.

3. Whether the trial court erred in determining that the Bureau was authorized under
RSA 356-A to require San-Ken to complete certain subdivision infrastructure
improvements above and beyond what was:  juired by the focal planning board?

Appellant’s Trial Memorandum .. <b. 29, 2016) at 13-15, App. at 93.

4, Whether the trial court erred in impermissibly expanding the jurisdiction of the Bureau
into matters explicitly reserved by statute for local planning boards, in contravention
of established law and practice and in a manner that would result in severe and
unintended conseq  ces?

Appellant’s Trial Memorandum (Feb. 29, 2016) at 14-15, App. at 95.

STATEMENT OF TL.. CASE AND FACTS
This is an appeal objecting to certain efforts of the New Hampshire Office of the
Attorney General, Consumer Protection and  atitrust Bureau (“Bureau”), by which the
Bureau has unreasonably and unlawfully taken the position of a super planning board.
Appellant San-Ken Homes, Inc. (“San-Ken” or “Appellant™) appeals a conditional Cerfificate

of Exemption issued by the Bureau, under RSA 356-A (the Land Sales Full Disclosure Act



and herein generally referenced as the “Act™),’ concerning nine lots within a sixteen-lot
subdivision {*Subdivision”) located in the Town of New Ipswich (“Town™). Appellant
contends that the trial court erred when it determined that San-Ken was a successor subdivider
merely by purchasing nine lots in the Subdivision at foreclosure sale. . .us, San-Ken should
not have been required to register those mne lots with the Bureau at the onset. Appellant also
contends that the Bureau lacks the statutory authority to  uire San-Ken to make certain road
improvements beyond those approved by the Town. In demanding that San-Ken improve the
Subdivisien’s ===+~ road beyond what was required by the Town of New Ipswich Planning
Board (“Planning Board”), the Bureau unlawfully acted outside of its limited jurisdiction and
into matters that are exclusively reserved by statc statute for local planning boards. Because
the Bureau acted outside of its jurisdiction, its requirement that San-Ken further improve the
Subdivision’s road is unreascnable, unlawful, and should be removed as a condition of
exemption under the Act.
The ©--+-5-=~~= and itg Ap~~=-=~=

By deed recorded with the  llsborough County Registry of Deeds (“Registry™) on
December 5, 20035, the Subdivision’s developer (an entity unrelated to Appeliant}—112
Chestnut Street, ™~ 7~ (“112 Chestnut” ook title to certain property located in New Ipswich
that now comprises the Subdivision. Certified Record (“CR”} at 69. At the same time, 112
Chestnut granted a mortgage to TD Banknorth, N.A. encumbering title to such property. CR

! Generally stated, the Act imposes conveyancing restrictions upon subdivisions greater
than fifteen lots pending satisfactory review by the Bureau into the developer. Before a
subdivider may convey such land, he or she must provide the Bureau with various information
concerning the proposed financing, development plan, and related adverti  nents in order to
provide assurances to prospective purchasers. See N.H. Admin. Rules, Jus 1300 et seq.
Subdivisions smaller than or equal to fifty lots in size may  uest an exemption from
registration under the Act, as opposed to full registration, pursvant to RSA 356-A:3.
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at 469, 488. Thereafter, 112 Chestnut obtained various state and local land use | mits,
including from the Planning Board, allowing for the development of the property into the
Subdivision, which consisted of a total of 16 lots. CR at 588-589, 634-647.

The Subdivision was accepted and approved by the Planning Board on June 7, 2006.
CR at 474. ..te Subdivision contains a single priva*~ =~~~ known as Old Beaver Road
(“Private Road™), which provides access from the Subdivision’s lots to the adjacent public
way. CR at 111. Under cover letter dated August 11, 2006, 112 Chestnut applied with the
Bureau for ™ :emption from Registration pursuant to RSA 356-A:3, II. CR at463. The
Bureau issued a Certificate ol ..<emption concerning the Subdivision dated October 27, 2006,
and such certificate was recorded with the Registry on November 1, 2006 at Book 7762, Page
2345, CR at 674-675.

Thereafter, 112 Chestnut constructed the Private Road but did not install a second
topcourse of asphalt on the road’s surface. CR at 5. ...at said, in its current form, the Road
exceeds DOT minimum standards in width and paving and provides safe access to the
Subdivision’s lot owners. CR at 5. During its ownership of the Subdivision, 112 Chestnut
conveyed seven of the lots within the Subdivision to third parties. CR at 4. Before San-Ken's
involvement in the matter, the Town discharged a portion of the bond that 112 Chestnut
posted to secure the performance of the Road and then allowed the remaimng security to
expire. CR at2, 5.

Upon default of the conditions set forth in 112 Chestnut’s mortgage, its morigagee
foreclosed on the remaining portion of the Subdivision by foreclosure sale held on May 13,
2014. CR at 65, 67. By Foreclosure Deed recorded with the Registry on June 19, 2014 at

Book 8668, Page 996, San-Ken purchased its nine lots within the Subdivision. CR at 61.
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Notwithstanding the above, the Bureau required Appellant to apply for registration (or
exemption) under the Act, as to its nine lots, under the theory that San-Ken was a successor
subdivider. CR at 426-428. Under protest, but in an attempt to free its nine lots from the
conveyancing restrictions of the Act, on November 20, 2014 San-k | filed its application for
exemption with the Bureau, pursuant to RSA 356-A:3. CR at 217,217, 254-263, 386. Asthe
application process unfolded, the . areau informed San-Ken that a condition of approval
would be that San-Ken was required to modify the Subdivision beyond what was required by
the Town by installing and paying all costs for a topcoat on the Private Road (“Road
Improvement”). CR at 812. While San-Ken was willing to pay for its proportional share of a
topcoat upgrade, it objected to being forced to pay for the upgrades that should have been
borne by the other lot owners in proportion to each owner’s interest in the Subdivision. CR at
11. The Bureau’s position unreasonably mandates that San-k | bear all of the upgrade costs,
notwithstanding that it does not own all of the Subdivision’s lots.

In order to allow San-Ken to move forward with the development and sale of its lots
despite the Bureau’s condition requiring San-Ken to further improve the Road, San-Ken and
the Bureau entered into a Road Escrow Agreement whereby San-Ken agreed to provide the
Bureau with a performance bond in the amount of $50,106.00 for the purposes of securing tl
..oad Improvement as demanded by the Bureau. CR at 73-74, 81 20. This compromise
was intended to allow San-Ken to  :k judicial relief on the disputed issues, while providing
reasonable assurances to the Bu  u that the Road Improvement would také place if the

Bureau’s legal position was ultimately upheld. CR at 691, 812-814. By Certificate of



Exemption dated May 1, 2015 and recorded with the Registry that same day, the Bureau
exempted San-Ken’s nine lots under RSA 356-A. CR at 77. This appeal followed.
Aot ial 7~

After the appeal was commenced with the trial court, certain neighbors who
participated in the Subdivision Amendment public hearings, but who chose not to appeal,
sought to intervene in this case. App. at 78. ..e neighbor’s Motion to Intervene was denied
by this Court (Garfunkel, J.) under Notice dated November 25, 2015. Id. A hearing on the
merits was then held on March 3, 2016, with an Order issued dated June 21, 2016 (*“June 21,
2016 Order™)

In the June 21, 2016 Order, the trial court (Ignatius, J.) acknowledged that the standard
of review for an appeal filed under the Act is not fully set forth in the statute, which states that
“[aJny person aggrieved by a decision or action of the attorney general may, by petition,
appeal from said decision or action to the superior court for  -iew. The superior court may
affirm, reverse, or modify the decision or action of the attonn  * general a3 justice may
require.” June 21, 2016 Order at 7 (quoting RSA 356-A:14, I). Ultimately, however, the trial
court found that the standard of  riew applicable in an appeal under the Act required
substantial deference to the Bureau and further held that the court would “not overturn the
Bureau’s determination unless a clear preponderance of the evidence demonstrates the order
is unjust or unreasonable.” June 21, 2016 Order at 8.

After ruling on the applicable standard of review, the trial court moved to the issue of
the Bureau’s determination that San-Ken was a “successor subdivider” under the Act. In this
context, the trial court observed that the Act does not establish a threshold number of units

that make a buyer a successor subdivider. 7* at 6. Moreover, upon questioning, the Bureau






condition and granted its motion for partial reconsideration, thereby upholding the road
improvement condition imposed by the Bureau. October 14, 2016 Order at 4-5.
This appeal followed, by virtue of the Notice of Appeal filed on January 6, 2017.
SUMMARY OF ARGUME?!..

The trial court erred when it applied the incorrect legal standard. San-Ken filed this
appeal pursuant to RSA 356-A:14, which requires a trial court to rule “as justice may
require.” While case law on the matter is sparse, such phrase is used by courts in other
contexts, which provides guidan:  n the case at bar, and establishes that the use of the phrase
is intended to confer discretion on the trial court without benefit to either party. Rather than
rule on this appeal “as justice may require,” the trial court deferred to the Bureau and
erroneously applies a “clear preponderance” standard of review that applies in appeals under
RSA 541, Had the legislature wished for RSA 541°s legal standard to apply in context of
RSA 356-A, it would have stated as such (as it has done in other administrative schemes}.

The trial court further erred in - :  ding deference to the Bureau’s interpretation of
the Act and its rules. As this is a matter of statutory construction, this Court will apply a de
novo review standard. Moreover, the Bureau’s interpretation of the Act in this case, which
seeks to protect existing buyers, is contrary to the purpose of the Act which is to protect
prospective honieowners. Finally, the Bureau’s interpretation does not warrant deference as it
was articulated for tl  first time as part of this litigation.

The trial court also erred in finding Appellant to be a successor subdivider under the

Act. San-Ken purchased only nine lots at a foreclosure sale, after the developer had already

2 Appellant subsequently filed a motion for reconsideration to clarify its obligations
with respeet to the required road improvements. ..e trial court (Ignatius, J.) ruled in favor of
such motion and the issues raised therein are not relevant to the instant appeal. ©~~ December
9, 2016 Order; App. at 148.



conveyed seven lots to third parties. As such, San-Ken does not “stand in the same relation”
of the developer and should not be deemed a successor subdivider. Neither the Act nor the
Bureau’s rules provide guidance on when a purchase of lots will be deemed to be a successor
subdivider. As such, the Bureau is forced to apply this provision on an ad-hoc basis in a
manner that does not provide reasonable notice. Moreover, given that San-Ken only had
rights to nine lots, it could not “offer or convey” more than 15 lots, As such, San-Ken is
exempted from registration under the at pursuant to RSA 356-A:3, I(a).

The trial court erred in upholding the Bureau’s Road Improvement condition and in
finding that the Act establishes an exclusive but concurrent regulatory scheme that allows
both planning boards and the Bureau to regulate subdivision infrastructure. ..ie Bureau
lacked statutory authority to require the Road Improvement. The general principal of
“protecting purchasers” does not justify the Bureau’s demand for additional subdivision road
improvements. Rather, through Title LXTV, the legislature has enacted a comprehensive and
detailed regulatory scheme by which local land use boards govern planning and zoning. RSA
674 specifically delegates the exclusive power to regulate subdivisions to local planning
boards.

Well-established canons of statutory interpretation further support Appellant’s
interpretation of the Act. The trial court’s error is further evident when the Act is viewed in
context and in a manner that avoids needless contradiction with other statutes. Moreover,
because Title LXTV establishes a detailed statutory scheme, it controls over the Act’s mere
general reference. Not only does the ..areau’s suggested interpretation of the Act result in

absurd results, it also renders the statute unconstitutional and impermissibly vague.






two statu  which deal with a similar subject matter, we . . . . construe them so that they do
not contradict each other, and so that they will lead to reasonable results and effectuz  he

legislative purpose of the statute.” I7 ‘quoting P2r=-""j - T~ of P~~~ 148 N.H. 363,
366 (2002)). If two statutory provisions conflict, the specific statute controls over the more

general one. |7 ‘citing A 126 N.H. 500, 510 (1985)).

II. The Trial Court ...Ted in Conferring Substantial .. eference to the ..areau and in
Requiring Appellant to Provide a Clear Preponderance of Evidence
Demonstrating that the Burean’s Actions were Unjust or Unreasonable.

.0 begin, the trial court erred when it applied RSA 541°s standard of review in context
of an appeal filed under the Act. San-Ken lodged its appeal with the trial court pursuant to
RSA 356-A:14, 1, which states that “[a]ny person aggrieved by a decision or action of the
attorney general may, by petition, appeal from said decision or action to the superior court for
review. The superior court may affirm, reverse, or modify the decision or action of the
attorney general as justice may require.” Section 14 of the Act further requires that a copy of
the underlying record must be transmitted to the superior court (RSA 356-A:14, IIT) and
allows the record to be supplemented with additional evidence upon leave from the court.
RSA 356-A:14, IV. The Act’s plain language empowers the trial court with the authority to
rule on any appeal “as justice may require.” Notably, however, the Act does not provide that
the reviewing court show substantial deference to the Bureau, and the Act does not require
that an appellant satisfy a “clear prepouderance” standard of review. In applying standards
that are not provided for in the Act, the trial court erred as a matter of law.

This inquiry is complicated by the fact that minimal case law exists interpreting the
Act and that no case law exists interpreting RSA 356-A:14°s legal standard. ...at said, the

phrase “as justice may require™ (or variants thereof) is used by courts in other judicial
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Nong of these cases suggest that a court charged with ruling on the basis of justice
should defer to one party over the other. Rather, the common thread is that discretion 1
with the court. In this case, rather than make a decision as “justice may require,” the trial
court erred when it applied the standard of review applicable in administrative appeals
governed by RSA 541. See June 21, 2016 Order at 7-8 (citing Appeal of “*~*~~~ 138 N.H.
293, 295 (]994)).3 ©~~ also RSA 541:13 (stating in part that (1) the burden of proc;f is on the
party appealing a decision of the commission; (2) all findings of the commission are deemed
lawful and reasonable; (3) and requiring affirmance unless the court is satisfied by a clear
preponderance of the evidence that such order is unjust or unreasonable).

Moreover, the framework of the Act is inconsistent with RSA 541°s general
framework. For one, RSA 541 includes procedural elements that are simply not part of the
Act. The most telling difference is the fact that RSA 541 requires an appealing party to file a
motion for rehearing with the “commission” as a prerequisite for a direct appeal to the this
Court. £~~RSA 541:3,6. See ~'~~ ™ =~ -~ (New Hamp "=~ D~ ~#T~ & Tand
Appes'~ 156 N.H. 347, 351 (2007) (“In an administrative appeal pursuant to RSA chapter
541, the appealing party must first file a motion for rehearing setting forth fully every ground
upon which it is claimed that the decision or order complained of is unlawful or
unreasonable.”) (quoting Appeal of C~*"~-, 144 N.H. 531, 533 (1999)). Rather than require a
rehearing request followed by an ap; 1 to this Court, the Act allows direct appeals to the trial

court by an aggrieved party. Another difference between the Act and RSA 541 is that

3 Stets~ ‘nvolved an appeal of a Department of Labor Compensation Appeals Board
decision to tus Court regarding the denial of workers’ compensation benefits. 138 N.H. at
294-295 (citing RSA 541:13).









approval for the benefit of existing homeowners as part of its authority under the Act. S~~
June 21, 2016 Order at 10. As the Bureau’s position appears to have developed in concert
with the instant litigation, deference to such position is not appropriate. Cf. Sulli-—~ -
Colvin, No. 14-CV-06-JL, 2015 WL 1097404, at *2 _.N  Mar. 11, 2015) (noting that First
Circuit courts “give no special ‘deference’ to the interpretation that an agency gives its rules
solely in the context of litigation.).

In light of the above, the trial court erred in applying a mistaken standard or review.

As such, the trial court decisions should be reversed.

III.  The Trial Court Erred in Finding San-Ken to be a Successor Subdivider Under
RSA 356-A.

In addition to applying an incorrect standard of review, the trial court also erred when
it determined that Appellant was a successor subdivider under the Act and was, thus, required
to register its nine lots with the Bureau. June 21, 2016 Order at 9-10. RSA 356-A:1, V
defines a “subdivider” as

a person who is an owner of subdivided land or one who offers it for

disposition. Any successor of the person referred to in this paragraph who

comes to stand in the same relation to the subdivided lands as his predecessor

did shall also come within this definition; . . .

Here, the record is clear that (1) San-Ken purchased nine of the Subdivision’s lots at
foreclosure sale; (2) the other seven Jots were sold to bona fide third parties ~~~~ San-Ken’s
purchase; and {3) the Subdivision’s Road was already constructed prior to San-Ken’s
purchase without the creation of a meowner’s Association. CR at 4, 27, 61, 189. As such,
San-Ken cannot “stand in the same relation” to the Subdivision, as compared to how 112

Chestnut did. Whereas 112 Chestnut owned the fee interest in the property that is now the

Subdivision, and all of the related ownership rights to all lots, San-Ken siniply purchased a
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portion of those rights at a foreclosure sale. For the purposes of the Act, San-Ken stands in
the shoes of 112 Chestnut no more or no less than each of the owners of the other seven lots,
and should be treated no differently. As such, San-Ken is not a subdivider subject to the Act.

Moreover, it is important to recall that San-Ken’s interest in the Subdivision is limited
to mne lots. As such, the plain language of RSA 356-A:3, I(a) exempts those lots from
registration under the Act. RSA 356-A:3, [{a) states, in relevant part, that the Act “shall not
apply to any offer or disposition of: {a) Subdivided lands if not more than 15 lots, parcels,
units or interests are included in such subdivided lands; . ..”" In this case, because seven lots
within the Subdivision were conveyed to third parties prior to 2014, Appellant is only able to
“offer or dispose” their nine lots. As the fifteen-lot threshold 1s not triggered, the plain
language of the Act does not require registration of San-Ken’s lots.

The Bureau will likely argue that because the Subdivision was originally sixteen lots,
San-Ken must register under the Act, regardless of how many lots they purchased. This
position relies upon the Act’s expansive definition of the term “subdivided lands.” See RSA
356-A:1, VI (defining the terms “subdivision” and “subdivided lands” to mean “any land . . .
which is, or has been, or is proposed to be, divided for the purpo  of disposition into lots . . .
and also include any land whether contiguous or not if said lots . . . are offered as a part of a
common promotional plan of advertising and sale; . . ). However, the Bureau’s
interpretation does not account for the fact that San-Ken does not own seven of the lots within
the Subdivision. Moreover, and more importantly, the Bureau fails to accept that the Act’s
i The Act defines “dispose™ or “disposition” as “any sale, contract, assignment, or any
other voluntary transfer of a legal or equitable interest in a lot, parcel, unit or interest in
subdivided lands, except as security for a debt[.]” RSA 356-A:1, I. “Offer” means any
“inducement, solicitation, or attempt to encourage any person or persons to acquire any  :al

or equitable interest in a lot, parcel, unit or interest in subdivided lands, except as security for
a debt[.]” RSA 356-A:1, 1L
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subdivided lots could be subject to registration under the Act is an unjust result which should

be avoided. See Cayten v. of ™ wvironmental Services, 155 N.H. 647,

653 (2007). Moreover, the Bureau’s interpretation puts the Attorney General’s Office (and
not the legisiature) in the powerful position of determining whether or not an owner of lots
must register their land under the Act, at the Bureau’s whimsy and convenience, without
regulatory guidance, and without providing owners with reasonable notice of the applicable
legal framework. Such an interpretation by the Bureau is unreasonable and it unlawfully
pushes the agency outside of the linits of its enabling legislation. S~7 T =~ Frmssnie £oe

Ratepayers' Rights, 162 N.H. 245, 250 (2011). In short, the Bureau’s interpretation of the Act

is unreasonable and unjust and should be rejected. Likewise, the trial court’s finding in

support of the Bureau should be reversed.

IV.  The ..ial Court Erred in Upholding the ..areau’s Road Improvement Condition
as the Bureau ™ 1cks Jurisdiction to Unilaterally Modify the Terms of a Planning
Board Suhdivision Approval.

Finally, even if San-Ken is deemed to be a “subdivider” under the Act, the Bureau
lacks the statutory authority allowing it to require San-Ken to further iinprove the Road as a
condition of exemption. The trial court erred in finding that the Act confers the Bureau with
concurrent jurisdiction over subdivision control, such that the Bureau may require
infrastructure improvements beyond what is required by a local planning board. “~~ Octol
14, 2016 Order at 4.

Incon :tofthe limited scoj; >f an administrative agency’s jurisdiction, it is
important to note that the Bureau is an administrative body created by statute and charged
with enforcing and administering the provisions of the Act. RSA 356-A:2. As such, the

Bureau’s power and jurisdiction are limited and special to its enabling statute.
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Administrative agencies are granted only limited and special subject matter

jurisdiction. . . . .uat jurisdiction is dependent entirely upon the statutes
vesting [the agency] with power and [the agency] cannot confer jurisdiction
upon [itself]. . . . Furthermore, a tribunal that exercises a limited and

statutory jurisdiction is without jurisdiction to act unless it does so under the
precise circumstances and in the manner particularly prescribed by the
enabling legislation.. . . .

Inrr 7= for Ratep: 162 NLH. 245, 250 (201 1) (quotations and citations
omitted) (emphasis added). In other words, the Bureau cannot lawfully step outside of the
specific and limited authority delegated to it under RSA 356-A, and its jurisdiction is limited
to those circumstances prescribed by the Act. Critically, the Act does not authorize the
Bureau to effectively usurp the role of a planning board under the banner of protecting
purchasers. State statute is equally clear that the ability to govern subdivision control is
vested exclusively in local planning boards. As such, the trial court erred in enabling the

Bureau’s attempt to exercise jurisdiction over the local planning process.

A. ..e Bureau is not a Super Planning Board and Lacks Statutory Authority to
Require The Road Improvement.

As part of this case, the Bureau tal  the unique position that 1t is empowered under
the Act to regulate subdivisions that have already been approved (and in this case, approved
and modified) by a local planning board. -~ October 14, 2016 Order at 2 (summarizing the
Bureau’s exclusive but concurrent jurisdiction argument). See¢ ~'~3 App. at 130, § 14.
Specifically, the Bureau cites to RSA 356-A:3, IT and Section 1304.0, of its administrative
rules and argues that it has the ability to require additional infrastructure beyond what is
approved “in order to ‘protect purchasers’ under RSA 356-A:, II and its accompanying
regulations.” ¥ 1t § 13. When the language of the Act is reviewed, however, and when it is
conside . in the appropriate context, the unreasonableness of the Bureau’s argument rings

clear.
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The Bureau does not argue that the Act confers specific authority upon the Attorney
General to modify local subdivision approvals. Rather, the Bureau’s statutory argument
ultimately relies upon precatory language found in RSA 356-A:3, II, which allows the Bureau
to exempt provisions of the Act “in the public interest and for the protection of purchasers[.]”
Alongside the aspirational language of the Act cited above, the Bureau also relies upon
Section 1304.07 of its own rules, promulgated under the Act. Section 1304.07(a) of the
Bureau’s rules requires the Bureau to exempt a subdivision if certain conditions are met,
including:

If the streets or roads providing access to the subdivision and to the lots,

parcels, units, or interests for which exemption is applied are not complete at

the time the application is filed, the subdivider shall post surety acceptable to

the town or city as follows:

a. The surety shall be in the full amount of the cost of completing the streets
or roads to assure completion to local standards and;

b. The surety shall be in the form prescribed by Jus 1304.14;
By its plain language, this is a bond requirement that is triggered only if a subdivider seeks
registration {or exemption} under the Act before the completion of the roads, at which time
the Bureau is then authorized to require surety in an amount set by the local municipality.
This rule does not authorize the Bureau to require additional road improvements or other
infrastructure; rather, the Bureau may only demand a bond in the amount of the cost of the
roads that is acceptable to the municipality. This provision does not apply in the instant
maiter as it is undisputed that San-Ken completed the Road as required by the Town in the
Subdivision Amendment prior to filing its application with the Bureau. In fact, the Planning
Board specifically determined that no further bond was required, CR at 27, which renders the

applicability of Section 1304.07(a) null and void. Given that the Road was completed to local
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standards, and no further bond was required by the Town, the ™ reau cannot lawfully look to
Section 1304.07(a) as a basts for requiring further infrastructure improvements as a condition
of exemption under the Act.
B. Title LXIV of the New Hampshire Revised Statutes Specifically Delegates
Authoerity Over Planning and Zoning Issues fo Local Land Use Boards, and the

Authority to Regulate Subdivisions Lies Within the Exclusive Jurisdiction of
Planning Boards.

Not only d«  the Act fail to empower the Bureau with authority to regulate
subdivision control, Titlc ™ XIV of the New Hampshire Revised Statutes explicitly delegates
subdivisions and related regulations to local planning boards. ...us, in demanding that San-
Ken improve the Road beyond what is required by the Subdivision Amendment as approved
by the Planning Board, the Bureau has impermissibly veered outside of its jurisdiction and
into land use planning matters that are expressly and exclusively delegated by state statute to
the Planning Board. RSA 674:35, 1I specifically delegates the power to regulate subdivisions
to local planning boards, stating in part that “ftfhe planning board of a municipality shall
have the authority to regulate the subdivision of land . . . . (Emphasis added.) Once
subdivision jurisdiction is delegated to the Planning Board, that jurisdiction is exclusive.
RSA 674:42.

Case law provides further illustration about the local and exclusive nature of
municipal planning and  ning, which highlights how the trial court erred in allowing the
Bureau to interject itself into the local planning process in context of the Act. Ir F=nne o
Mowe o Ty ~F 3~ Jpeicb 157 NLH, 344 (2008), as part of a road layout appeal, this
Court provided a comprehensive summary on RSA chapters 672 through 677, and detailed the

local planning and zoning process codified within Title LXIV. This Court began by citing the

purpose of the statute, including that “[pJlanning, zoning and related regulations have been
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and should continue to be the responsibility of municipal govermnment|.]” “zen Crr 157

o N.H. at 352 (quoting RSA 672:1, ) (emphasis added). “Within this scheme [RSA 672 - 677],
the legislature has provided a variety of mechanisms for a municipality to utilize in
conducting its land use planning, including controlling growth and managing the impact upon
infrastructure.” Id, at 353.

In addition to creating various mechanisms for municipalities to govern local

land use under Title LXIV, the legislature has established diverse bodies to
@ effectuate them. . . . Each body is granted different authority and a distinet

role in the task of regulating land use development and growth within the

respective community. . . . The planning board's duties include devising the

master plan, regulating the subdivision of land and regulating site plan

review. See RSA 674:1 (1996) (master plan); RSA 674:35,:36 (Supp.2007)
® (subdivision regulation); RSA 674:43,:44 (Supp.2007) (site plan). . . .

A significant portion of the responsibility and tasks of careful and wise land
use planning falls to the planning board. . . . [Tlhe legislature has identified
the planning board as the central authority for globally managing municipal
land use planning and growth control. “~~ RSA 674:1 (master plan); RSA
674:35,:36 (subdivision regulation); RSA 6/4:43,:44 (site plan review); RSA
674:21, V(d) (impact fees shall be assessed when plannit board approves
subdivision plat or site plan or when building permit granted), RSA 674:21,
V(j) (exaction for off-site improvements shall be assessed when planning
board approves development); RSA 674:21, 1I (Supp.2007) (even if
o innovative land use control ordinance provides for administration by board of
selectmen or zoming board of adjustment, any proposal shall be reviewed by
planning board prior to final consideration). When preparing, revising or
amending the master plan, a planning board may review such issues as the
“best design methods to prevent sprawl growth in the community and the
@ region.” RSA 674:3, I (Supp.2007). Additionally, under RSA 674:1, V, “[t]he
planning board may, from time to time, recommend to the local legislative
body amendments of the zoming ordinance or zoning map or additions
thereto.” Finally, RSA 674:1, VI provides that “[iln general, the planning
board may be given such powers by the municipality as may be necessary to
® enable it to fulfill its functions, promote municipal planning, or carry out the
purposes of [Title LXIV].”

T4 qt 354-355 (internal citations omitted) (emphasis added). Even more importantly for the
® instant 1natter is the Green “=yw Court’s confirmation as to the exclusive nature of local

control over planning and zoning issues.
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Without attempting to identify all aspects of the planning and zoning scheme

designed by the legislature under Title LXIV, we conclude that it is clear that

the legislature intended for municipal land use planning and zoning to

occur within the confines of that comprehensive Title, with significant

authority resting with the planning board.
™1 qt 355 (emphasis added).

As apparent from the above, by means of Title LXIV, the legislature has enacted a
detailed and comprehensive regulatory scheme that confers exclusive jurisdiction over land
use matters.to local municipalities. Specifically, the Planning Board is delegated significant
power over the planning process (including subdivision control) under RSA 674. Notably,
and contrary to both the trial court’s decision and the Bureau’s arguments, nothing herein
gives the Bureau any rights to manipulate the local planning process in connection with its
consumer protection efforts. The Bureau’s position disregards that local planning boards are
the exclusive authority on subdivision matters and that the Planning Board has
unambiguously determined that the Road is complete and that no bond is requirec 2 decision
made prior to San-Ken’s application for exemption under the Act. Because the Planning
Board is vested with exclusive control over the Subdivision, the Bureau’s condition that seeks
to supersede the Subdivision Amendment is unreasonable, unjust, and should be held to be an

unlawful exercise of its authority.

C. ..e Trial Court’s Error is . urther Evident in Light of Well-Established
. ~ineiples of Statutory Interpretation.

The trial court’s error is further revealed in light of traditional canons of statutory

interpretation. This Court will not “examine a particular statutory provision in isolation, but

— 1

-

read it in concert with ali associated sections.” Sanh~=~ P~~1 £~ Mist. v - “omrr

C-bo sh. ¥~ 150 NLH. 241, 242 (2003). Moreover, courts will interpret two

related statutes such that they will not contradict with one another and lead to reasonable
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results. Id. If two statutory provisions conflict, the specific statute controls over the more
general one. ",

™ Court’s task here is to interpret the Act in light of the planning and zoning scheme
codified in Title LXIV. TI Bureau suggests that the Act and the RSA 672 — 677 create a
system of exclusive but concurrent jurisdiction over subdivision control, with planning boards
authorized to regulate subdivisions for the purpo  of planning and the Bureau authorized to
regulate subdivisions as needed to protect purchasers. App. at 129. As discussed previously,
this position is unreasonable and unlawful in light of the plain language of the Act and of the
planning and zoning schenie enacted by the legislature. Moreover, requiring subdivision
approvals fron1 two separate aufhorities would lead to absurd and unjust results contrary to the
intent of the legistature, ©-~~TT~~~- - Pat's ™~k Skiing " .C, 168 N.H. 71, 73 (2015) ("We
construe all parts of a statute together to effectuate its overall purpose and avoid an absurd or
unjust result.”).

The Bureau’s interpretation of the Act also creates uncertainty and potential conflicts
between a planning board and the Bureau. As noted previously, and as commented upon by
this Court irr 7=~~~ 7=~ RSA 672 - 677’s statutory scheme provides a comprehensive and
detailed framework for local land use planning via local control through planning boards.
Contrastiﬁgly, the Bureau relies upon the general purpose of the Act to “protect purchasers”
as the primary basis for its interpretation. In the event of a conflict between the specifics of

Title " X1V and the general purpose of the Act, case law requires that the specific statute

control over the more general one. Sanborn Rer" ©~% ™~ -- Pudoet Comm. of Sanborn

Reg'l £~ Dist., 150 N.H. 241, 242 (2003). Given that the Bureau relies on a statement of
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general purpose within the Act, the detailed scheme set forth in Title LXIV {and specifically
within RSA 674) must control.

The Bureau’s interpretation of the Act is further flawed in that it requires an
unconstitutional reading of the Act. Contra ¥™*~-- ] ~~ 124 N.H. 69, 77-78 (1983) (“A
statute will not be construed to be unconstitutional, where it is susceptible to a construction
rendering it constitutional.”). The Bureau’s interpretation renders the statute impermissibly
vague. “A statute can be imnperinissibly vague for either of two independent reasons: (1) it
fails to provide people of ordinary intelligence a reasonable opportunity to understand the
conduct it prohibits; or (2) it authorizes or even encourages arbitrary and discriminatory
enforcement.” 5, 159 N.H. 187, 200 (2009). Neither the Act nor the Bureau’s
rules inform reasonable purchasers of subdivided lots whether the Bureau will enforce the Act
as to tho:  lots and, more importantly, whether the Bureau will demand changes to approved
subdivision infrastructure. Moreover, without being tethered to a statute or to a rule the
Bureau is forced to review applications under the Act on an ad-hoc basis, which encourages
arbitrary enforcement of the Act. “An agency cannot merely flit serendipitously from case to
case, like a bee buzzing from flower to flower, making up the rules as it goes along.
- TN.S., 74 F3d 1, 6 (1st Cir. 1996). Here, the Bureau did just that in requiring a
modification of a previousty approved subdivision as part of an application under the Act,
with no authority under the Act nor guidance from its rules.

In light of the above, the trial court’s decisions upholding the Bureaus should be
reversed,

D. The Consequences of the Bureau’s Position are Significant and . .r-Reaching.

To be clear, if upheld, the Bureau’s reach into local land use matters and subdivision

severe implications going forward. Where now an un-appealed subdivision approval is

26



considered final, if the Bureau’s position in this case is aillowed to proceed, it will eviscerate
such finality and interject uncertainty into the planning and development process. Local
planning boards and developers will have to question and guess at whether the Bureau will
require subdivision amendments in connection with registration under the Act. Financing will
be impacted as lenders will no longer have the same assurances as to their collateral. These
drastic consequences cannot be what the legislature intended when it created the
comprehensive and detailed zoning and planning enabling act as codified in ..tle LXIV.
Likewise, the legislature cannot have intended for the Acttot uased as a back-door means of
regulating subdivision control.

..1e Bureau’s position in this case creates a two-prong subdivision approval process
where a sir~'=2 prong current exists. Under the Bureau’s approach, conflicts are bound to arise
between local planning boards and the Bureau, and there is no mechanism in either the Act or
Title LXIV that acknowledges such a scheme or that would allow for the resolution of
inevitable conflicts. Similarly, there are no notice provisions in the Act benefitting abutters
and it is unclear what appeal rights impacted parties might have when the Bureau requires a
subdivision modification. These potential consequences are real and are the epitome of an
absurd and unjust result that would result from the Bureau’s interpretation. ©~~TT=~~= -,
Pt Docl- Eliing 1T, 168 NJH. 71, 73 (2015). The legislature cannot have anticipated (let
alone intended) the chaos that will ensure if the Attorney General’s office is permitted to

intrude into local land use matters that are specifically and exclusively reserved for planning

boards.
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niE STATE OF NEW HAMPSHIRE
HILLSBOROUGH, SS. 2 SUPERIOR COURT
SOUTHL,.N DISTRICT . . 226-2015-CV-0281
San-Ken' Homes, Inc.
V.
New Hampshire Attorney General,
Consumer Protection and Antitrust Bureau

ORL...%

The plaintiff, San-Ken Home_s, Inc. {("San-Ken™), on May 29, 2015, appealed an
" order of the New Hampshire Aftorney General, Consumer Protection and Antitrust
Bureau (“Bureau”), pursuant to RSA 356-A:14. ..1e appeal asserts that the Bureau
Iécked authority to require San-Ken to be regisiered under RSA 356-A, the Land Sales
Full Disclosure Act ("Act”) and, specifically, lacked authority to require San-Ken to make
improvements to bld Beaver Road in the Oakwood Common subdivision in New
ipswich, New Hampshire. I

Deirdre Daley and Bernard Satterfield, owners of Io{s in Oakwood Common,
moved to intervene. Their inter\‘zenﬁon reqﬁests were denied on November 25, .2015
{Garfunkel, J) » e parties filed a certified record (“CR") on July 13, 2015, and on
March 1, 2016, they each submitted memoranda of law. |

The Court conducted a bench trial on March 3, 2016. After consideration of the

idence, the Court finds and rules as follows.






San-Ken aﬁplied for bljilding permits in July of ~714; the Board of Selectmen
denied the request until a road bond was posted or Old Beaver Road was completed to
Town standards. (CR 4142.) Atal airing on August 6, 2014, aftér San-Ken argued i
should not have to pave fo t-he 2006 standards, the Board sug¢ ted an option for San-
Ken would be to seek modification of the road requirements. A public hearing was
scheduled for September 3, 2014, to consider _mo.d_ification of the original subdivision
approval. (CR 6-7.). |

Four lot owners withiﬁ Oakwood Common éppeared before the Board on
| September 3, 2014, arguing that San-Ken was now In the position of developer and

they had been promised a road that would meet Town specifications. They opposed
modification to the original app,roﬁal; 6ne fot owner estimafed that approximately
$20,000 of the purchase price of each lot was for road paving. (CR 8-14.) The matter
~was continued to September 17, 2014. | |
On September 17, 2014, the Board heard further discussion regarding San-Ken's
commitment to forma homeowners associétion, repair cfacks and pot hbles and seal
coat the road, pay 9/16ths of the cost of a top coat, and reduce its voting strength to
eight votes so that it could not unilaterally force decisions on other lot owners. (CR 16.)
The Board approved the modified road requirements. (CR 16-18.) San-Ken completed
the sealing and pot hole and crac.k repairs by October 24,_ 2014. (CR 739.)
On November 20, 2014, San-Ken approached thé Bureau to obtain a ceriificate
of exemption from the Act, pursuant to RSA 356-A:3, Il and N.H. Admin. Rules, Jus
1304.07. (CR 254-332.) ..xemption would allow San-Ken to market the nine lots. The

Bureau required, as a condition of obtaining a certificate of exemption, that San-Ken



repairand | re the road to the Town’s original specifications. The Bureau concluded
that San—Ken was a “successor subdivider” under the Act and as such was respon.sible
for completion of the amenities provided in the 2008 Declaration of Subdiviéion. The
paved road was not only a Town requirement, it was an amenity prbmised to alil
-purchasers under the subdivision documents. {(C,. 426-428.)
San-Ken disagreed with the Bureau’s interpretation that registration or exemption

from registration was required but, in order to be able to market the lots, it sought a
certificate of exemption "Without prejudice and while reserv'ing all rights and defenses.”
(Ex. 6A, letter of January 29, 2016.) On April 21, 2015, San-Ken obtained a bond in the
amount of $50,108, payable to the Bureau, to guarantee application of 172" of pavement
to Old Beaver Road. (CR 812-821.) The Bureau issued the certificate of exemption on
May 1, 2015. (CR 77.) |

| ~Ana ealas By Pi~closure A~ 1nd Authority of the Bureau

Although San-Ken'é regdlatory status and the authority of the Bureau is in
dispute, the parties do not disagree on most of the essential provisions and
interpretation of the Act. The Act is designed to protect purchasers of subdivided
residential lots by requiring develope_rs of subdivisioﬁs to be registered under RSA 356-
A before lots are offered for sale.

RSA 356-A:4, | requires registration of any subdivision prior to lots being offered
for sale, uniess the subdivided land is exempted frdfn registration by RSA 356-A:37
RSA 356-A:3, | exempts from registration subdivided lands if there are not more than 15

lots. If Oakwood Common had originally been designed as a nine iot subdivision,



therefore, the Act would not have applied. If a development is buiit in phases, however,
each phase musf be registered, even if a particular phase comprises fewer than 16 iots.

RSA 356-A:3, H authorizes the Bureau the discretion o “exempt from any of the
provisions of this chapter ahy subdivision or any lots, parcels, uni_ts-or interests in a
-subdivision if it finds that the enforcémeht of all of the provisions of the chapter with
respect to such suEdivision, lots, parcels, units or interests is not Inecessary in the public
interest and for the protection of purchasers by reason of the small amount involved or
in the limited character of the offering, or because such property, in the discretioﬁ'of the
[Bureau], is otherwise adequately regulated by federal, state, county, municipal, or town
statutes or ordinances . . . * |

A subdivider is “a person who is an owner of subdivided land or one whd offers it
for disposition. Any successor of the persen referred to in this paragraph who comes to
stand in the same relatidn to the subdivided lands as hié pfedecessor did shall also
come within this definition; provided, however, the term “subdivider” shall not include
any homeowners association which is not controtied by a'subdivider." RSA 356-A:1, V.
When a new developer takes over a project, then, it must register as a “éuccessor
. subdivider” and is respbnsib_le for the terms approved by the Bureau before any sales
are offered. |

The Bureau takes the ;;osition that San—Ken is not simply an owner of nine [ofs
and is also not a developer of a new nine lot subdivision. Rather, San—Keh, according
to the Bureau, is a successor subdivider of Oakwood Common and must be registered
or exempted and abide by all terms of the certificate before lots are offered for sale.

.vie Bureau argues it must impose  Iccessor subdivider status on San-Ken in order to



protect the interests of the lot owners who purchased from 112 under the Declaration of
Covenants, which c_ornmitted to a paved road, It argues the. cettificate of exemption
granted o 112 does not run' with the land and cannot be extended to San-Ken, as the
pUrpose of the Act is fo profect consumers by preventing false, deceptive or mis!eéding
offers to sell divided lands, and eva!uatihg the financial and business plan details of the
developer. A successor deveioper certificate requires new disclosures and Bureau
scrutiny. See, RSA 35S-A:5 (Application for Régistration), RSA 356-A:6 (Public O'I‘fering
-Statement), and RSA '356—A.. {Inquiry and Examination).

The Act does not establish a threshold number of units that make a buyer a
successor subdivider. Upon questioning at trial, the Bureau argued an owner of two
Ioté, and conceivably even one lot, could be consldered a successor subdivider. The
Bureau also stated there could be situations in which there are multiple successor
subdividers, if more than one entity purchased iots with the intention of resale. When
asked whether a person who purchases two fots, one for himself and one for resale to a
family member, could be a successor subdivider, the Bureau stated that was possibie.
Then agéin, the Bureau stated there could be i'ﬁétances'in'which a buyer burchases one
or more lots with the intention of resale without triggering a successor subdividelr
registration requirement and that there are no sfatutbry provisions or administrative
rules establishing when a purchaser is a successor subdivider. |

- Ban-Ken argues the successor subdivider provisions do not apply td a purchaser
inits position., in that San-Ken does not “stand in the éame relation to the subdivided
lands as his predecessor did.” ©~~ RSA 356-A:1, V. San-Ken argues it has no

relationship to the original developer, has never held tself out to be the developer of the



subd ivision. and héd no notice or any way of knowing that purchase at foreclosure
would carry with it an oSIigation-to complete the development. San-Ken asserts it only
sought registration in order to market the lots. It argues thé Bureau has no authority to
require registration or exempt.ion.from registration, and has no jurisdiction to
countermand the 2014 determination of the Board modifying the paving requirements.
If the Board found the modified terms for Old Bea\}'er Road acceptable, the Bureau is

without authority o demand otherwise, according to San-Ken.

=+~~4ard of Review -

The standard of review for this administrative appeal is not fully set forth in
statute. RSA 358-A:14, | states “[a]ny person aggrieved by a decisioh or action of the
attorney géneral may, by petition, Iappeal from said decision or acticn to the superior
court for review. The superior court may affirm, reverse, or modify the decision or action
of the attorney general as justice may require.” San-Ken urges a standard of broad
discretion to achieve a fair and eqLiitabIe result, relying on tax abatement cases that
conétru_ed RSA el ™as justice requires”)’, a , st Circuit workers compensation case
that cbnstrued RSA 281:14 (“as justice may require")2 and a will contest under New
York law (“as justice requires”)’. |

The Bureau urges instead that the Court apply the standard df review used in
wofkers compensation and board of registration in medicine administrative appeals.”
These cases held that New Hampshire courts "wil not overturn agency decision or

orders, absent an error of aw, ‘unless the court is satisfied by a clear preponderance of

'TauChg*—* Alpha X| Dghtn Erntammity y T=o= =™t 112 NH. 233 (1872) "7~ ° ' v. Town
of Gilford, 14< N.H. 368 (199 ;.
metm- oo ¢t ™= Co,, 574 F. 2d 23 (1st Cir. 1978).
reatsin==- 87 N.Y. 2d 177 (1986).
! \.H. 484 1995); Appeal of ™" * 138 N.H. 293 (1994).






Road, and commitment to create a homeowners association, however, are sufficient {0
demohstrate that San-Ken has come “to stand iﬁ the same relation to the subd.ivided |
lands as his predecessor did.” San-Ken has failed to demonstrate by a clear
preponderance of thé evidence that the Bureau’s determination that San-Ken is a
successor subdivider was unjust or unreasonéble. Requiring registration or exemption
frﬁm regfstration under the Act, therefore, was just and reasonable. |

2. B yad Imr=-~3ment Cr~-#~-

‘When granting the certificate of exemption from registration, the Bufeau required
Old Beaver Road be improved to the specifications the Town imposed on 112 in 2006,
and not fo .the modified specifications the Town imposed on San-Ken in 2014. T.he
Bureau argues it must impose the original standard in order to protect the initial lot
| owners who relied on the representations in the Declaration of Covenants regarding
road consfruction.

The Buréau’s purpose is no doubt well-meahing and an atternpt to meét its
mandate to protect purchasérs of subdivided lands under the Act. The Court finds no
authority, however, for the Bureau to disregard and countermand the Board's |
modification of the origirﬂal road standards. The Bureau argues that the-actiﬁns of the
'_Town frustrated purposes of the Aclt and thus are preempted, citing =~*ery T~wn ~* |
Homniter 167 N.H. 745 (2015). '—""“‘gr, I.howeve_r, addresses whether a municipal
ordinance is impliedly preempted when it conflicts with a statutory scheme, which is not
the situation in the instant case. .v the contrary, the Jreau insists on enforcing the
local ordinance regarding road paving specifications despite the Board's vote to modify

the road requirements.



Neither party presented case law squarely on point and the Court is not aware of
other cases in which the Bureau has disregarded a municipal determination and
imposed a requirement that the municipality no longer seeks to impose. The Bureau _
has presented no persuasive basis for its proposition that it has the authority to impose
a condition that the ..vard voted not to impose. The Court finds by a clear
preponderance of the evidence t_hat the imposition of the 2006 roéd specifications as a
cdndition of granting an exemption from registratic  to be.unjust and unreasonable.
.1at term of the certificate of exemption is invalid, The road improvements shall be as
reduired by the Board in 2014, namely, to fix-cracks, repair pot holes and appiy a 1/2”
seal coat, all of which appear to have been completed by October 24, 2014. The bond
held by the Bureau for further road paving shall be returned to San-Ken.

3. ~~~lysion

The Court AFFIRMS the Bureau’s determination that San-Ken is a successor
subdivider. The Court .«=VERSES the request that the 2006 road specifications Ee
met. The certificate of exemption shall be modified consistent with this order.

So ordered.

b

June 21, 2016 | 'A‘"% J‘ =
, AmvY L. IGNA S '

Presiding Justice
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THE STATE OF NEW HAMPSHIRE

HILLSBOROQUGH, SS. SUPERIOR COL...
SOUTHERN DISTRICT 226-2015-CV-0281

San-Ken Homes, Inc.
V.

New Hampshire Attorney General,
Consumer Protection and Antitrust Bureau

ORDER

The plaintiff, San-Ken Homes, Inc. (“San-Ken”), on May 29, 2015, appealed an
order of the New Hampshire Attorney General, Consumer Protection and Antitrust
Bureau ("Bureau”, pursuant to RSA 356-A:14, asserting that the Bureau lacked
authority to require San-Ken to be registered under RSA 336-A, the Land Sales Full
Disclosure Act (“Act”) and, specifically, lacked authority to require San-Ken to make
improvements to Old Beaver Road in the Oakwood Common subdivision in New
Ipswich, New Hampshire. After a bench trial on March 3, 2016, the Court found the
Bureau had the authority to require San-Ken to be registered as a successor subdivider
but did not have the authority to require San-Ken to complete the road to the
specifications initially required by the Town of New Ipswich as part of its 2006
subdivision approval.1 See Order dated June 21, 2016.

Pr~#i~qg of the Parties

- The Bureau, on July 5, 2016, moved for partial reconsideration, arguing the Court

misconstrued the Bureau's argument regarding the purpose and authority of the Bureau

- 'in 2014, the New Ipswich Planning Board madified the road specifications imposed on the criginal
devetoper, substituting lesser construction and paving requirements for San-Ken,



to require San-Ken to meet the initial road specifications imposed by the Planning
Board. San-Ken objected, on July 14, 2016. ...e Court heard argumenis of the parties
on August 9, 2016. After consideration, the Court finds and rules as follows.

The Bureau argues the Court apparently misunderstood its position when it
concluded the Bureau sought to impose its judgment regarding road completion, déspite
the Planning Board’s 2014 vote to modify the road specifications. The Bureau asserts
its position is not to substitute its own standards for road construction or imposel its
views in contravention of the municipality's vote. Rather, it seeks to enforce the
consumer protection laws related to subdivision of lands pursuant to RSA 356-A and
protect purchasers who relied on the approved subdivision documents. The Bureau
argues it has an obligation to enforce the original subdivision documents’ commitments,
on which those initial purchasers relied, even if the Planning Board no longer chooses
to impose that level of road construction.

The Bureau argues the exclusive jurisdiction in municipalities to regulate
subdivisions, pursuant to RSA 674:35 and 674:36, and the exclusive jurisdiction in the
Bureau {o enforce the consumer protection provisions of the Land Sales . Jll Disclosure
Act, RSA 356-A, "taken together . . . create a scheme of concurrent regulatory
jurisdiction over subdivisions in this state.” Motion for Partial Reconsideration at 14.
Ultimately, according to the Bureau, the Court's order is unfair to purchasers who relied
on the approved subdivision documents. Further, the Court's order will allow
developers to subvert consumer protections by promising certain amenities to the
Bureau during the regulatory process, as well as early purchasers, and then seeking

modification from municipal authorities to escape from those early promises.






The Court did not fully appreciate the Bureau’s arguments on the law and thus
GRANTS partial reconsideration. The bulk of the June 21, 2018, order addressed San-
Ken's regulatory status as successor subdivider and the appropriate standard of review
under this _unusua! set of circumstances. The Court has now considered more fully the
Bureau’s arguments regarding its authority to enforce the subdivision documents under
which the originai 7 purchasers bought lots. It is undisputed that those 7 purchasers
have not received the level of road construction and paving they were promised in the
original subdivision documents, for which one purchaser estimates they paid
approximately $20,000 per lot.

Upon reconsideration, the Court finds the Bureau is within its authority under
RSA 356-A to require the successor subdivider San-Ken to complete Old Beaver Road
to the original specifications, even if the municipality no longer cares to impose such
standards. Its duty to enforce the consumer protection provisions under the approved
Declaration of Subdivision is independent of the municipality's decision to modify the
road construction and paving requirements.

If there were no purchasers from the initial developer, the analysis might be
different. In this case, however, 7 of the 16 lots were sold under clear provisions
regarding the leve! of construction and paving being conveyed, representing a
significant value. The Court agrees that its June 21, 2016, order would be unfair to
those purchasers and could undermine the authority of the Bureau to enforce consumer
protections in future cases. While it is true that the purchasers could have, and perhaps
should have, appealed the Planning Board’s 2014 modification, that failure to appeal

does not obviate the authority of the Bureau to enforce the subdivision commitments



made during the regulatory process.

Finally, the Court disagrees with San-Ken's statement that the Bureau failed to
raise the potential for its diminished capacity to protect consumers if the Court did not
hold San-Ken to the 2006 road requirements. Although the phrasing was not entirely
similar, the issue was identified during trial.

Because the Court did not fully understand the Bureau's arguments on the law,
the motion for partial reconsideration is GRANTED. San-Ken, as successor subdivider,
shall complete the road to the 2006 specifications, as set forth in the approved
Declaration of Subdivision.

So ordered. |
October 14, 2016 ! fe, s

AMY L. IGNAMUS
Presiding Justice
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o

TITLE V
¢ TAXATION

CHAPTER 76
APPORTIONMENT, ASSESSMENT AND ABATEMENT OF
®
TAXES
Abatement
o Section 76:17

76:17 By Court. — If the selectmen neglect or refuse so to abate in accordance with RSA 76:16, 1
(b), any person aggrieved, having complied with the requirements of RSA 74, may, in lieu of
appealing pursuant to RSA 76:16-g, apply by petition to the superior court in the county, which shall
® make such order thereon as justice requires. The appeal shall be filed on or before September 1
following the date of notice of tax under RSA 76:1-a, and not afterwards. If the appeal is filed before
July 1 following the date of notice of tax, the person aggrieved shall state in the appeal to the court the
date of the municipality's decision on the RSA 76:16, I{b) application.

Source. 1983, 345:1. 1991, 386:9. 1994, 393:6. 1995, 265:19. 2002, 217:3, eff. May 16, 2002. 2014,
o 175:3, eff, Sept. 9, 2014.
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TITL.C. X1
HOSPITALS A./D SANITARIA

CHA} . ER 1.4
RESIDENTIAL CARE AN.. HEALTH FACILITY
LICENSING

Section 151:4

151:4 Application for License. ~
1. Applicants for a license shall file applications under oath with the department of health and
human services upon forms prescrihed and shall pay the license fee annually into the state treasury, or
it shall be sefunded to the applicant if the license is denied. The foilowing shall not be required to pay
the license fee:
(a) Facilities operated by any unit or division of federal, state, or local government;
(b} Laboratories located in hospitais and operated under the supervision of the hospital; and
(c) Sheltered care facilities, including sheltered homes and community living facilities, in which a
placement is made under the department of health and hurnan services.
I1. Applications under this section shall be signed:
{(a) In a private facility, by the owner,
{b) In a facility having a corporate formation, by 2 of its-officexs,
(c) In a facility under a governmental unit, by the head of the governmental department having
jurisdiction over it,
(d) In an area agency as defined under RSA 171-A:2, I-b, by the area agency director.
HI. (&) ...e department of health and human services shall require that applications set forth the:

(1) Full name and address of the owner of the facility for which license is sought.

(2) Naine of the persons in control thereof.

(3) Certification, where local licensing is required, that the facility conforms with applicable
local rules, regulations and ordinances having to do with health and safety.

(4) Name or location, or both, of community residences together with any certification required
under subparagraph (a}(3) of this paragraph, when the application is submitted by an area agency as
defined under RSA 171-A:2, I-b.

{5) Certification that the applicant has notified the public of the intent to file the application
with a description of the facility or special health care service to be licensed by publishing a notice in
a newspaper of general circulation covering the area where the service is to be located in at least 2
separate issues of the newspaper no less than 10 business days prior to the filing of the application.

(6) Certification, if the facility or special health care service is to be located within a radius of
15 miles of a haspital certified as a critical access hospite!, pursuant to 42 C.F.R. section 485.610(b}
and (c), that the applicant has given written notice of the intent to file the application with a
description of the facility or special health care service to be licensed to the chief executive officer of
the hospital by registered mail no less than 10 business days prior to the filing of the application.

(7) For any new facility to be licensed under RSA 151:2, I(a) or (d) to be located within a radius
of 15 miles of a hospital certified as a critical access hospital, pursuant fo 42 C.F.R. section 485.610
(b) and (c}, 2 written determination by the commissioner of health and human services, after inquiry
- to the critical access hospital, that the proposed new facility will not have a material adverse impact

http://www.gencourt.state.nh.us/rsa/html/X1/151/151-4 . htm App. 2 6/13/2017
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on the essential health care services provided in the service area of the critical aceess hospital,

(b) In addition to the requirements of subparagraph Itl(a), for facilities providing residence, the
application shall include a description of the services and programs to be offered to the residents and a
description of the facility's relation to or reliance upon any health care to be provided or offered to
residents by individuals, agencies, or organizations from outside of the residence who are not
employees of or under contract with or which will not receive payment from the applicant.

I-a. In addition to the requirements under paragraph III, the department of health and human
services shall require that the materials submitted for certification of facilities under RSA 126-A:19
be attached to the application for license,

IV. The department of health and human services may require that applications set forth:

(a) Affirmative evidence of ability to comply with such reasonable standards, rules and
regulations as may be lawfully prescribed hereunder,

(b) The submission of annual reports of expenses of operation and other information necessary to
determine costs. Such reports shall be in accordance with forms and instructions issued by the
department.

(c) Any other additional information that the department of health and human services may
require.

V. The department of health and human services shall not accept or process the license application
of a facility operating under suspension or revocation of a license until any violation of this chapter or
of rules adopted thereunder has been corrected and the facility has paid to the department a
reinspection  equal to the annual license fee established in RSA 151:5. '

VL. In addition to publication on the department's website, any application for a special health care
services license, under RSA 151:2-e, shall be available for inspection and copying by any person
immediately upon'it being filed. '

VII. Any person shall have the right, within 30 days after the filing of any application, to object in
writing prior to action by the department on any license on the grounds that tbe application does not
meet the applicable requirements of this chapter or any rule adopted under this chapter. If the license
is granted by the department over a timely objection, the person who objected shall have a right to
request a rehearing by the commissioner of the department of health and human services under RSA
541:3 within 30 days and to appeal under RSA 541 based on the grounds stated in the objection. If the
lit 1se is demied by the department in the first instance or after rehearing, the applicant may appeal
within 30 days of the date of the deparfment's notice of decision to the supreme court.

Source. 1947, 216:1, par. 4. RSA 151:4. 1969, 379:3. 1977, 332:1. 1979, 399:5, 6. 1982, 44:2. 1983,
274:1;291:1, . 1988, 156:2-4. 1991, 365:3. 1995, 310:9, 175, 181, eff. Nov. 1, 1995, 2016, 198:2, 3,
eff, July 1, 2016,

6/13/2017
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TITLE XXXi
1xADE ‘ND COMM R E

CHAPTER 356-A
LAND SALES FULL DISCLOSUR™ ACT

Section 356-A:1

356-A:1 Definitions, — As used in this chapter the following words shall have the following
meanings unless the context clearly requires otherwise:

L. "Dispose" or "disposition" refers to any sale, contract, assignment, or any other voluntary iransfer
of a legal or equitable interest in a lot, parcel, unit or interest in subdivided lands, except as security
for a debt;

II. "Offer" means any inducement, solicitation, or atternpt to encourage any person or persons to
acquire any legal or equitable interest in & lot, parcel, unit or interest in subdivided lands, except as
security for a debt;

ITL. "Person" means a natural person, corporation, partnership, association, trust, or other entity
capable of holding title to real property, or any combinstion thereof;

1V. "Purchaser” means any person or persons who acquire by means of a voluntary transfer a legal
or equitable interest in a lot, parcel, unit or interest in subdivided lands, except as security for a debt;

V. "Subdivider" means a person who is an owner of subdivided land or one who offers it for
disposition. Any successor of the person referred to in this paregraph who comes to stand in the same
relation to the subdivided lands as his predecessor did shall also come within this definition; provided,
however, the term "subdivider” shall not include any homeowners association which is not controlled
by a subdivider;

VI. "Subdivision” and "subdivided lands" mean any land in this or another state which is, or has
been, or is proposed to be, divided for the purpose of disposition info lofs, parcels, units or interests
and also include any land whether contiguous or not if said lots, parcels, units or interests are offered
as a part of a common promotional plan of advertisii  and sale; provided, however, that the terms
"subdivision" and "subdivided lands" shall not include condominiums;

VIL. "Broker” means a real estate broker duly licensed in this state pursuant to RSA 331-A;

VIIIL [Repealed.]

TX. "Agent" means any person who represents, or acts for or on behalf of, a subdivider in selling or
leasing, or offering to sell or lease, any lot, parcel, unit or interest in a subdivision, but shall not
include an attorney-at-law whose resentation of another persen consists solely of rendering legal
services;

X. "Blanket encumbrance” means a trust, deed, mortgage, judgment, or any other lien or
encumbrance, including but not limited to an option or contract fo sell or a trust agreement, affecting a
subdivision or affecting more than one lot, parcel, unit or interest offered within a subdivision, except
that such term shall not include any lien or other encumbrance arising as the result:

(2) Of the imposition of any tax assessment by any public authority;

(b} Of easements; or

(c) Of conditions, covenants, and restrictions which affect the subdivisions;
X1. "Publicly held corporation” means a corporation

(a) Having more than 50 stockholders of record; or
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(b} Which is actively traded on one of the major stock exchanges;

XII. "Subsidiary corporation” means any corporation, the stock of which is e than 50 percent
owned by another corporation or corporations;

XIII. "Closely held corporation" means any corporation which is not a publicly held corporation as
defined in paragraph X1 nor a subsidiary corporation as defined in paragraph XII;

X1V, "Hearing" means a hearing open to the public;

XV. "Interest" includes, without limitation, any fee simple interest, leasehold interest for a term of
more than 5 years, life estate and time sharing interest;

XVI, "Time sharing interest" means the exclusive right to occupy one or more lots, parcels, or
units, including campground sites, for less than 60 days each year for a period of more than 5 years
from the date of execution of an instrument for the disposition of such right, regardless of whether
such right is accompanied by a fee simple interest or a leasehold, or neither of them, in said lots,
parcels or units. Time sharing interest shall include "interval ownership interest,” "vacation license,”
or any other similar term;

XVIL "Days" means calendar days, unless modified by the word "business”, in which case said
term shall include all days except Saturdays, Sundays and legal holidays in the state of New
Hampshire,

Source. 1970, 55:1; 1977, 469:1-4; 1979, 171:1; 1985, 173:1; 300:29, IV. 1992, 278:4, eff. July 17,
1992,

Section 356-A:2

356-A:2 Administration, — There is hereby added to the department of justice, consumer
protection and antitrust bureau, such assistant attomeys general, investigators, clerical, stenographic
and other staff as the attorney general may appont within the appropriation made therefor. Said staff
shall enforce and administer the provisions of this chapter, subject to the supervision of the attorney
general, and perform such other duties as the attorney general may from time to timne assign.

Source, 1970, 55:1, 1979, 171:1. 1985, 300:7, I(a).
Section 356-A:3

3536-A:3 Exemptions, —
I. Unless the method of disposition is adopted for the purpose of evasion of this chapter, the
provisions of this chapter shall not apply to any offer or disposition of:

(a) Subdivided lands if not more than 15 lots, parcels, units or interests are included iu such
subdivided lands; provided, however, this exemption shall not apply o subdivided lands involving
time share interests;

{(b) Subdivided lands pursuant to court order;

(c) Subdivided lands by any government or government agency;

(d) Subdivided lands if all lots, parcels, units and interests are restricted to commercial, industrial
or other non-residential use;

{e) Cemetery lots;

(f) Securities or units of interest issued by a real estate investment trust reguiated under any state
or federal statute;

(g) Securities registered with the insurance commissioner of this state; and

(h) Any interest in oil, gas or other minerals or any royalty interest therein, if the offer or
disposition of such interests are regulated as securities by any federal agency or by the insurance

App. 5
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CHAPTER 356-A LAND SALES FULL DISCLOSURE ACT Page 3 of 17

commissioner of this state.

I-a, (a) A subdivider of subdivided lands of no more than 50 lots, parcels, units, or interests may
apply to the attorney general for an exemption from the registration and annual reporting requirements
of RSA 356-A:4, Tand RSA 356-A:5 through RSA 356-A:9. Within 60 days of receipt of an
application for exemption, the attorney general shall issue a written notice to the subdivider stating
that the exemption has either been anted or denied, or the attorney general may identify deficiencies
in the application. The subdivider shall have 15 days to correct the deficiencies, or 2 longer period
mutually agreed to by the subdivider and the attorney general. if the attorney general fails fo respond
to the application within 60 days, the subdivider shall be deemed to have been granted an exemption.
The goveming body of the municipality in which the subdivision is located shali be provided notice
and an opportunify to submit comments to the attorney general on any application for exemption
under this paragraph.

{b) A subdivider shall be entitled to an exemption from the registration and annual reporting
requirements of RSA 356-A:4, land R!  356-A:5 through RSA 356-A:9 if the following conditions
are met:

(1) «.e subdivision shall have no more than 50 lots, parcels, units, or interests, including any
that might be added at any future time,

(2) Each lot offered or disposed of under the exemption shall be limited exclusively by:

{A) Enforceable covenants or restrictions; or

(B) Enforceable zoning ordinances applicable to single-family residences or duplexes. For
purposes of this subparagraph, mobile homes, townhouses, and other residences intended for use by
one family shall be considered single family residences.

(3) The city or town in which the subdivision lots are located has a population of at least 5,000
at the time the application is filed, based on the most recent decennial U.S. census. If the suhdivision
is located in more than one town or city, only those lots located in a town or city that has a population
of at least 5,000 may be exempted.

(4) Each of the cities or fowns in which lots are located shall have, prior to the time the
application is filed:

(A) Established a planning board pursuant to RSA 673:1, 1,

(B} Enacted a process for the enforcement of the state building code pursuant to RSA 674:51.
(C) Appointed a building inspector pursuant to RSA 673:1, IIL.

(D) Adopted a zoning ordinance pursuant fo RSA 674:16.

(EY Adopted subdivision regulations pursuant to RSA 674:36,

(5, ..e contract of sale shall require delivery of a wamranty deed, free from monetary liens and
encumbrances, to the purchaser within 360 days after the signing of the sales contract.

{(6) The contract of sale shall be voidable at the election of the purchaser, in the event the
warranty deed has not been delivered within the required time period, and the contract shali state that
it is so voidable.

(7) The purchaser or purchaser's agent shali make a personal, on-sife inspection of the lot
purchased prior to signing a contact or agreernent io purchase.

(8) If the subdivider or the subdivider's agent represents in any manner that improvements,
roads, sewers, water, gas or electric service, or recreational amenities will be provided or completed
by the subdivider, the purchase and sale agreement shall contain provisions so obligating the
subdivider.

(9) The purchase and sale agreement shall contain notice of the cancellation rights under RSA
356-A:4, II and shall identify the person or institution holding deposits in escrow by name and
address.

(10) The subdivider shall not:

(A) Have been convicted of any crime w1thm the past 10 years which, if committed in this

App. 6
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state, would constitute a felony.
(B) Have been the subject of a cease and desist order, revocation, injunction, or similar
enforcement order relating to illegal condominium or land sales activity in this state or elsewhere,
(C) Have as a principal, any person or entity who has been subject to such enforcement order
or criminal conviction, or who has been a principal in an entity that has been subject to such
enforcement order or criminal conviction,

(11) The subdivider shall provide, by certified mail, a copy of the request for exemption under
this paragraph to the governing body of each city or town in which lots are located. Postal receipts
verifying that the governing body has been so notified shall be submitted to the attorney general with
the application for exemption.

1I. The attorney general may from time to time, in accordance with rules adopted by it pursuant to
RSA 541-A, exempt from any of the provisions of this chapter any subdivision or any lots, parcels,
umits or interests in a subdivision if it finds that the enforcement of all of the provisions of this chapter
with respect to such subdivision or lots, parcels, units or interests is not necessary in the public
interest and for the protection of purchasers by reason of the small amount involved or the limited
character of the offering, or because such property, in the discretion of the attorney general, is
otherwise adequately regulated by federal, state, county, municipal, or town statutes or ordinances, or
because such property has been registered and approved pursuant to the laws of any other state.
Applications for exemption shall be filed in a form prescribed by the attorney general and shall be
accompanied by an application fee of $200.

Source. 1970, 55:1. 1971, 474:1. 1977, 469:5. 1979, 289:1. 1983, 469:79. 1985, 300:7, I, b. 2014,
291:1, eff. Sept. 26, 2014.

Section 356-A:4

356-A:4 Prohibition on Dispositions of Interests in Subdivisions. — Unless the subdivided lands
or the transaction is exempted by RSA 356-A:3;

1. No subdivider may offer or dispose of any lot, parcel, unit or interest in subdivided lands located
in this state, nor offer or dispose in this state of any lot, parcel, unit or interest in subdivided lands
located without this state prior to the time the subdivided lands are registered in accordance with this
chapter;

II. No subdivider, except as provided in RSA 356-A:6, IV, may dispose of any lot, parcel, unit or
interest in subdivided lands unless he delivers to the purchaser a current public offering statement by
the time of such disposition and such disposition is expressty and without qualification or condition
subject to cancellation by the purchaser within 5 days froin the contract date of the disposition, or
delivery of the current public offering statement, whichever is later. If the purchaser elects to cancel,
he may do so by notice thereof hand-delivered or deposited in the United States mail, retumn receipt
requested, within the 5 day period, to the declarant or to any agent of the subdivider; provided,
however, that if the purchaser elects to 1l the notice of cancellation, he must also provide the
subdivider with telephonic notice of cancellation within the 5 day period. Such cancellation shall be
without penalty, and any deposit made by the purchaser shall be refunded in its entirety no later than
10 days from the receipt of such written notice of cancellation. "Contract date” shall not refer to the
closing or settlement date, but shall refer to the creation of a binding obligation for consideration;

HI. No person, other than the owner, subdivider, or regular employee thereof, shall act in this state
as an agent of said owner or subdivider for the sale or disposition of subdivisions subject to the
provisions of this chapter unless he is licensed pursuant to RSA 331-A.

IV. No person shall, in connection with the offer or disposition of any lot, parcel, unit or interest in
subdivided lands located in this state or in connection with the offer or disposition in this state of any

App. 7
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fot, parcel, unit or interest in subdivided lands without this state, conduct or participate in any type of
lottery or contest or offer prizes or gifts for the purpose of inducing or encouraging any person to visit
& subdivision, attend any meeting at which a subdivision will be discussed, or purchase a lot, parcel,
unit or interest in subdivided lands; provided, however, that this paragraph shall not prohibit the
reimbursement of a prospective purchaser for reasonable travel expenses or the offering, in 2 manner
not dependent upon or connected with chance, of tangible personal property which will be delivered
io the offeree not iater than the time of the offeree’s visit to a subdivision or attendance at a meeting at
which a subdivision will be discussed.

Source. 1970, 55:1. 1977, 469:6, 1979, 289:3, eff, Oct. 1, 1979.
Section 356-A:5

356~A;5 Application for R(_ tration. —
1. The application for registration of subdivided lands shall be filed in a form prescribed by the
attorney general and shall contain the following documents and information:

(a) An irrevocahle appointment of the attorney general to receive service of any lawful process in
any noncriminal proceeding arising under this chapter against the subdivider or his personal
representative;

{(b) A legal description of the perimeter of subdivided lands offered for registration, together with
a map showing the division proposed or made, and the diinensions of the lots, parcels, units or
interests and the relation of the subdivided lands to existing streets, roads, and other off-site
improvements;

(c) The states or jurisdictions in which an application for registration or similar document has
been filed, and any adverse order, judgment, or decree entered in connection with the subdivided
lands by the regulatory authorities in each jurisdiction or by any court;

(d) The subdivider's name, address, and the form, date, and jurisdiction of organization; and the
address of each of its offices in this state;

{e) The name, address, and principal occupation for the past 5 years of every director, president,
vice president, treasurer, clerk, of the subdivider or person occupying a similar status or performing
similar functions; the extent and nature of any interest of each in the subdivider or the subdivided
lands as of a specified date within 30 days of the filing of the application;

() If the subdivider is a closely held corporation, partnership, joint stock company, trust or sole
proprietorship, the name, address and principal occupation of each trustee, stockholder, partner, or
person having any beneficial interest therein;

{g) If the subdivider is a publicly held corporation, the name, address and principal occupation of
each stockholder owning more than 10 percent of the shares outstanding;

(h) If the subdivider is a subsidiary corporation, the name, address and principal occupation of
each stockholder or person having a beneficial interest therein, and the name, address and principal
oceupation of each stockholder owning more than 10 percent of the shares outstanding in the
corporation or corporations to which it is subsidiary;

(i) a statement of the condition of the title to the subdivided lands, including all easements
conditions, covenants, restrictions, liens and other encumbrances, if any, affecting subdivided lands
owned by the subdivider, with appropriate recording deta, as of a specified date within 30 days of the
date of application, which statement shall be in the form of a title opinion of a licensed atforney, not
under salary to the subdivider or owner, or other evidence of title acceptable to the attorney general;

(i) Copies of the instruments which will be delivered to a purchaser to evidence his interest in the
subdivided lands and of the contracts and other agreements which a purchaser will be required to
agree to or sign;
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(k) [Repealed.}

(1) If there is a blanket encumbrance or lien affecting more than one lot, parcel, unit or interest, a
statement of the consequences for a purchaser of failure to discharge the blanket encumbrance or lien
end the steps, if any, taken to protect the purchaser in case of this eventuality;

(m) [Repealed.]

(n) A statement of the zoning, subdivision, and other govemmental approvals, if any, affecting
the subdivided lands and also, if known, any existing tax and existing or proposed special taxes or
assessments which affect the subdivided lands;

(o) A statement of the existing provisions for access, sewage disposal, water, and other public
utilities in the subdivided lands; a statement of any improvements or amenities which may be
constructed, an estimate of their cost and the schedule for their completion; provided, however, that if
the subdivider will give no assurances as to the construction or completion of said iniprovements or
amenities, a statement that no assurance will be given must be included; and a statemnent of the plan
for financing the con:  ction of said improvements or amenities and the maintenance of the
subdivided lands; '

{p) A description of the promotional plan for the disposition of the subdivided lands;

(q) The proposed public offering statement;

(r) If the subdivider is a corporation, a copy of its articles of incorporation with all amendments
thereto;

(s) If the subdivider is a trust, a copy of all instruments by which the trust is created together with
all amendments thereto;

(t) If the subdivider is a partnership, unincorporated association, joint stock company, or any
other form of organization, a copy of its articles of parinership or association and all other papers
pertaining to its organization, including all amendments thereto;

(u) If the subdivider is not the holder of legal title, copies of the appropriate documents required
by subparagraphs (1), (s) or (t) shall be submitted for the holder of legal title;

(v) Any other information, including any current financial statement, which the attorney general
by reasonable rules requires for the protection of purchasers, If the subdivider is a limited liability
company, corporation, or other entity, personal financial statements from all principals holding more
than a 25 percent ownership interest in the subdivider, certified as true and complete by the individual
principals, accompanied by federal income tax returns for the 2 most recent full calendar years, may
be submitted in Heu of financial statements for the subdivider. Financial information filed with the
attorney general shall not be disclosed publicly except in connection with a hearing, civil action, or
criminal action involving the party who submitted the information.

IL. For subdivisions not entitled {o exempiion under RSA 356-A:3, I-a, a subdivider of subdivided
Iands of no more than 50 lots, parcels, units or interests may make an abbreviated registration in lieu
of these requirements, which shall contain only the documents and information required by RSA
356-A:5, I(a), (e)-(h), (), (n)-(p) and (v); provided, however, that this section shall not apply to
subdivided lands involving time share interests.

III. A subdivider of a subdivision which has been registered under the federal Interstate Land Sales
Full Disclosure Act may file, in lieu of the documents and information required by RSA 356-A:5, I(b)
-(e), and (i)-(u) and RSA 356-A:6, 1, a copy of an effective statement of record, a property report, and
any exhibits requested by the attorney general, filed with the Secretary of Housing and Urban
Development.

IV. The submission of documents and information required by RSA 356-A:5, [, may be satisfied by
the documents and information contained in or attached to the public offering statement.

V. iIf the subdivider registers additional subdivided lands to be offe . for disposition, he may
consolidate the subsequent registration with any earlier registration offering subdivided lands for
disposition under the same promotional plan,

App. 9 |
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V1. At any time the attorney general has reasonable cause to believe that the subdivider may be
unable to complete the development of the subdivided lands, or provide for its maintenance, if
responsibility therefor is assumed by the subdivider, as represented in its application for registration
due to:

(a) Its failure to commence or complete the development of the subdivided ands according to
schedules set forth n the application;

(b) Tis failure to commence or complete the development of any other subdivided lands or
condominium according to representations authorized and made by the subdivider or declarant in
connection with the offering or disposing of any interest therein;

(c) Its failure to set forth a reasonable plan to obtain adequate financing to commence or complete
the development of the subdivided lands or provide for its maintenance; or

(d) Its commission of any false, deceptive or misleading acts in connection with the offering or
disposing of any interest in any subdivided lands or condominium;
it may require the subdivider to post a bond, in favor of the state, or to provide evidence of financial
security in such amount as the attomey general determines to be necessary to provide reasonable
assurance of the commencement and completion of the development of the subdivision. Such bond
shall not be accepted unless it is with a surety company authorized to do business in this state. Any
person aggrieved by the failure of the subdivider to complete or maintain the subdivided lands may
proceed on such bond against the subdivider or surety or both to recover damages.

VII. Every application shall be accompanied by a fee in an amount equal to $30 per lot, parcel, unit
or interest, except that the initial application fee shall not be less than $300 nor more than $2,000, and
the fee for any application for registration of additional lots, parcels, units or interests shall not be less
than $200 nor more than $2,000.

VIII. The applicant of a subdivision to be converted within the meaning of RSA 356-C:1, 11, shall,
in addition to the requirements contained in this section, include with the application for registration a
copy of the notices described in RSA 356-C:3, 1 or Il and a certified statement that such notices
comply with the provisions of RSA 356-C:3, I or Il and have been or will be mailed to each of the
tenants in the subdivisions for which registration is sought, in compliance with RSA 356-C:3, 1 or IL

Source, 1970, 55:1. 1977, 469:7-12, 1981, 568:25. 1583, 398:2, 469:80. 1985, 300:7, I(b). 1989,
408:102, eff. July 1, 1989. 2009, 144:240, eff. July 1, 2005, 2011, 224:319, eff, July 1, 2011.2014,
291:2, eff. Sept. 26, 2014. 2015, 256:3, eff. Jan. 1, 2016.

Section 356-A:6

356-A:6 Public Offering Statement. —
1. A public offering statement shall be in a form prescribed by the attorney general and shall include
the following:

(a) The name and principal address of the subdivider;

(b) A general description of the subdivided lands stating the total number of lots, parcels, units, or
interests m the offering;

(c) The significant terms of any encumbrances, easements, liens, and restrictions, including
zoning, water pollution and other regulations affecting the subdivided lands and each unit or lot, and a
statement indicating whether or not any such zoning, water pollution and other regulations have been
complied with;

(d) A statement of the use for which the property is offered;

() Information concerning improvements, including streets, water supply, levees, drainage
contro] systems, irrigation systems, sewage disposal facilities and customary utilities, and the
estimated cost, if any, to be borne by the purchaser, date of completion and responsibility for
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construction and maintenance of existing and proposed improvements which are referred to in
connection with the offering or disposition of any interest in subdivided lands;

(f) Additional information reasonably required by rules adopied by the attorney general, pursuant
to RSA 541-A, to assure full and fair disclosure to prospective purchasers, including a statement of
the cancellation rights set forth in RSA 356-A:4, 11,

I1. The public offering statement shall not be used for any promotional purposes until it is approved
by the attorney general. The attorney general may, in his discretion, authorize the use of such
statement prior to his approval of the registration of the subdivided lands under such conditions as he
deems appropriate. No person may advertise or repre  tt that the attorney general approves or
recommends the subdivided lands or disposition thereof. No portion of the public offering statement
may be underscored, italicized, or printed in larger or heavier or different color type than the
remainder of the statement unless the attomey general requires it, and no statement may be used
unless in its entirety.

III. The attormney general may require the subdivider at any time to alter or amend the proposed
public offering statement in order to assure full and fair disclosure to prospective purchasers. A public
offering statement is not current unless all amendments are incorporated.

IV. Any subdivider which has been penmitted to submit an abbreviated registration pursuant to
RSA 356-A:5, II, and any subdivider or subdivided lands which has been registered under the federal
Interstate Land Sales Full Disclosure Act is not required to prepare a public offering statement to be
used in connection with the offer or disposition of any interest in the subdivided lands.

Source. 1970, 55:1. 1977, 469:13-15. 1985, 300:7, I(b), 15.
Section 356-A:7

356-A:7 Inquiry and Examination. —
I, Upon receipt of an application for registration in proper form, the attorney general shall forthwith
initiate such examination as he shall deem necessary to determine;

(&) That the subdivider can convey or can reasonably be expected to be able to convey or cause to
be conveyed the interest in subdivided lands offered for disposition if the purchaser complies with the
terms of the offer and, when appropriate, that release clanses, conveyances in trust or other safeguards
have been provided;

(b) That there is reasonable assurance that all proposed improvements will be completed as
represented. Reasonable assurance includes, but is not limited to, institutional financing in the form of
arevolving line of credit in an amount equal to one-fourth of the total cost of con  :cting the
residential units being registered, so long as (i) the loan documents provide (a) that funds may be re-
advanced during the term of the loan to construct the residential units, and (b) that the institutional
lender shall notify the attorney general in the event that the revolving line of credit is cancelled and
(if) in addition to the funds allocated to residential unit construction, the applicant shall provide
evidence of adequate funds to complete any infrastructure, such as roads and utilities, necessary to
service the units being registered. This subparagraph shall not prohibit the attorney general from
finding other forms of financing to provide reasonable assurance, If the attorney general determines
that a revolving line of credit has been cancelled, or is no longer adequate to pay for the cost of
constructing the units that have been registered, the attomey general may issue a temporary cease and
desist order pursuant to RSA 356-A:12;

{c) That the general promotional plan is not false or misieading and complies with the standards
prescribed by the attorney general in his rules and affords full and fair disclosure;

(d) Whether the subdivider has not, or if a corporation its officers, directors, and principals have -
not, been convicted of a crime involving land dispositions or any aspects of the land sales business or

App. 11
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any other felony in this state, the United States, or any other state or foreign country within the past
10 years and has not been subject to any injunction or administrative order within the past 10 years
restraining a false or misleading promotional plan involving land dispositions;
(e) That the public offering statement requirenients of this chapter have been satisfied.
II. All reasonable expenses incurred by the attorney general in carrying out the examination
required by paragraph I shall be paid by the subdivider and no order registering the subdivided lands
shall be entered until such expenses have been fully paid.

Souree, 1970, 55:1. 1977, 469:16. 1985, 300:7, 1, b. 2015, 256:4, eff. Jan, 1, 2016.
Section 356-A:8

356-A:8 Notice of Filing and Registration. -

I. Upon receipt of the application for registration in proper form, the attorney general shall issue a
notice of filing to the applicant. As soon as possible and within 60 days from the date of the notice of
filing, the attormey general shall enter an order registering the subdivided lands or rejecting the
registration. If no order or rejection is entered within 60 days from the date of notice of filing, the land
shall be deemed registered unless the applicant has consented in writing to a delay. Notice of all
registrations shall be recorded in the registry of deeds of each county in which said Jand is sitmated
within 10 days of their receipt by the attorney general.

I1. If the attorney general affirmatively determines, upon inquiry and examination, that the
requirements of this chapter have been met, he shall enter an order registering the subdivided lands
and shall designate the form of the public offering statement.

III. If the attorney general determines upon inquiry and examination that any of the requireinents of
this chapter have not been met, the attorney general shal! notify the applicant that the application for
registration must be corrected in the particulars specified within 15 days. If the requirements are not
met within the time allowed, the attomey  neral shall enter an order rejecting the registration which
shall include the findings of fact upon which the order is based. During the aforesaid 15 day period,
the applicant may petition for reconsideration and shall be entitled to a hearing within 15 days of
receipt by the attorney general of said petition. ...e attorney general shall enter his findings on said
petition within 10 days of said hearing. The attorney general shall order a rejection of the registration
until such time as the hearing, once requested, has taken place and the attorney general has entered his
findings thereon, or such petition is withdrawn; provided, however, that if by the time that said
findings are entered, all of the particnlars specified in the attorney general's notice have been
corrected or, as a result of the attomey general’s reconsideration and hearing, have been met to the
attorney general's satisfaction, the attorney general shall order registration of the subdivided lands.

[V. The fact that a statement of record with respect {o a subdivision has been filed or is in effect
shall not be deemed a finding by the attorney general that the statement of record is true and accurate
on its face, or be held to mean the attorney general has in any way passed upon the merits of, or given
approval to, such subdivision. It shall be unlawfu} to make, or cause to be made, to any prospective
purchaser any representation contrary to this paragraph.

V. The subdivider shall not make any material change in the plan of disposition or development of
the subdivided iands contained in the application for registration without notifying the attomey
general, obtaining his prior approval and making appropriate amendment of the public of  ing
statement.

Source. 1970, 55:1. 1977, 469:17, 18. 1985, 300:7, 1, b, 1999, 100:2, eff. Jan. 1, 2000.

Section 356-A:9

App. 12
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356-A:9 Annual Report. -

L. On April 1 of each year following the registration of the subdivided lands, the subdivider shall,
unti] such time as all of the improvements in the subdivided lands have been completed and all of the
lots, parcels, units or interests have been disposed of by the subdivider, file a report in the form
prescribed by the attomey general. The report shall reflect any material changes in information
contained in the original application for registration, including but not limited to any change in the
ownership of interests in the corporation or organization as required in RSA 356-A:S, I(f), (g) and (h).

I1. The attorney general at his option may permit the filing of annual reports within 30 days after
the anniversary date of the consolidated registration in lieu of the anniversary date of the original
registration.

Source, 1970, 55:1, 1977, 469:19. 1985, 300:7, I, b.
Section 356-A:0-a

356-A:9-a Escrow of Deposits. — Any deposit made in regard to any disposition of a lot, parcel,
unit or interest in subdivided lands shall be held in escrow until settlement or closing, Such escrow
funds shall be deposited in a separate account designated for this purpose; provided, however, if such
funds are being held by a real estate broker or attomey licensed under the laws of this state, they may
be placed in that broker’s or attomey's  tular escrow account and need not be placed in a separate
designated account. Such escrow funds shall not be subject to attachment by the creditors of either the
purchaser or the subdivider,

Source. 1977, 469:20, eff. Sept. 10, 1977.
Section 356-A:9-b

356-A:9-b Resale by Purchaser. -

I. In the event of any resale of a lot, parcel, unit or inferest in subdivided lands by any person other
than the subdivider, the prospective purchaser shall have a right to obtain from the property owners'
association, if any, prior to the contract date of disposition, the following:

(a) A statement of any capital expenditures and major maintenance expenditures anticipated by
the property owners' association within the current or succeeding 2 fiscal years;

(b} A statement of the status and amount of any reserve forfl  major maintenance or replac  2nt
fund and any portion of such fund earmarked for any specified project by the board of directors;

(c) A copy of the income statement and balance sheet of the property owners' association for the
last fiscal year for which such stateinent is available;

(d) A statement of the status of any pending suits or judgments in which the property owners'
association is a party defendant;

{(e) A statement setting forth what insurance coverage is provided for all property owners by the
property owners' association and what additional insurance coverage wouid normally be secured by
each individual property owner; and

(f) A statement that any improvements or alterations made to the lot, parcel, unit or interest by the
prior property owner are not known to be in violation of any restrictions and covenants imposed upon
the subdivided lands.

1. The principal officer of the property owners' association, or such other officer or officers as the
instruments creating such association may specify, shall furnish the statements prescribed by
paragraph I upon the written request of any prospective purchaser within 10 days of the receipt of
such request.

App. 13
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Source. 1977, 469:20, eff. Sept. 10, 1977.
Section 356-A:9-c

356-A:9-c Taxation. — Each lot, parcel, or unit in which time sharing interests, as defined in RSA
356-A:1, XVI, have been created shall be valued for purposes of real property taxation as if such lot,
parcel, or unit were owned by a single taxpayer. Condominium units in which time sharing interests
have been created sball be taxed as wholly owned condominium units. The total cumulative purchase
price paid for time sharing interests in any such lot, parcel, or unit shall not be determinative of its
assessed value. No taxes shall be assessed against the individual owner of a time sharing interest but
shall be assessed against the record owner of such lot, parcel, or unit; the owners' association; trustee;
OT managing agent, as appropriate.

Source. 1985, 107:1. 1989, 128:1, eff. May 15, 1989.
Section 356-A:10

356-A:10 General Powers and Duties, —

I. [Repealed.]

I1. If it appears that any person has engaged or is about to engage in any false, deceptive or
misleading advertising to offer or dispose of any lot, parcel, unit or interest in subdivided lands, the
attorney general may require by written notice the filing of advertising material relating to such
subdivided lands prior to its distribution.

[I1. If it appears that a person has engaged or is about to engage in an act or practice constituting a
violation of a provision of this chapter or a rule or order hereunder, the attorney general, with or
without prior administrative proceedings, may bring an action in the superior court to enjoin the acts
or practices and to enforce compliance with this chapier or any rule or order hereunder. Upon proper
showing, injunctive relief or temporary restraining orders shall be granted, and a receiver may be
appointed pursuant to paragraph IiI-a. The attorney general is not required fo post a bond in any court
proceedings.

III-a. In connection with any action brought under paragraph III, the attorney general may also
petition the court to appoint a receiver to take charge of the busii s of any person during the course
of litigation when the attorney general has reason to believe that such an appointment is necessary to
prevent such person from continuing to engage in any act or practice declared unlawful by this
chapter and to preserve the assets of said nerson to restore to any other person any money or propeity,
acquired by any unlawfiil act or practice. ...e receiver shall have the authority to sue for, collect,
receive and take into his possession all the goods and chattels, rights and credits, moneys and effects,
lands and tenements, books, records, documents, papers, choses in action, bills, notes and property of
every description, including property with which such property has been mingled if it cannot be
identified in kind because of such commingling, derived by means of any unlawful act or practice,
and to sell, convey and assign the same and hold, dispose and distribute the proceeds thereof under
the direction of the court. Any person who has suffered damages as a resuit of the use of any unlawful
act or practice and submits proof to the satisfaction of the court that he has in fact been damaged may
participate with general creditors in the distribution of the assets to the extent that he has sustained
out-of-pocket losses. In the case of a partnership or business entity, the receiver shall settle the estate
and distribute the assets under the direction of the court. The court shall have jurisdiction of all
questions arising in such proceedings and may make such orders and judgments therein as may be
required. In lieu of the foregoing procedure, the court may permit any person alleged to have violated
this chapter to post 2 bond in a manner and in an armcunt to be fixed by the court. Said bond shall be

App. 14
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made payable to the state and may be distributed by the court only after a decision on the merits and
the process of appeals has been exhausted.
1V, The attorney general may intervene in any suit involving subdivided lands alleging violation of
this chapter. In any such suit by or against a subdivider involving subdivided lands, the subdivider
prompily shall furnish the attorney general notice of the suit and copies of all pleadings.
V. The attorney general may:
(a) Accept registrations filed in other states, in lieu of the filing required by this chapter upon the
filing of a fee of $100;
(b) Conftract with similar agencies in this state or other jurisdictions to perform investigative
functions;
(c) Accept grants in aid from any source.
VI. The attorney general may cooperate with similar agencies in other jurisdictions fo establish
uniform filing procedures and forms, uniform public offering statements, advertising standards, rules
and common administrative practices.

Source, 1970, 55:1. 1977, 469:21, 22. 1985, 300:7, I(b), 16, eff. Jan. 1, 1986; 300:30, eff. July 1,
1987.

Section 356-A:11

356-A:11 Investigations and Proceedings. ~
1. The attorney general may:

(a) Make necessary public or private investigations within or outside of this state to determine
whether any person has violated or is about to violate this chapter or any rule or order hereunder, or fo
aid in the enforcement of this chapter or in the prescribing of rules and forms hereunder;

(b) Require or permit any person to file a statement in writing, under oath and subject to the pains
and penalties of perjury or otherwise as the agency determines, as to all the circumstances conceming
matters under investigation.

11. For the purpose of any hearing under this chapter, the attorney general or any officer designated
by rule may administer oaths or affirmations. Upon his own motion or upon request of any party, the
attorney general or any officer designated by rule shall subpoena witnesses, issue subpoena duces
tecum, compel their attendance, teke evidence, and require the production of any matter which is
relevant to such hearing, including the existence, description, nature, custody, condition, and location
of any books, documents, or other tangible things and the identity and location of persons having
knowledge of relevant facts or any other matter reasonebly calculated to lead to the discovery of
material evidence.

1II. Upon failure to obey a subpoena or subpoena duces tecum or to answer questions propounded
by the investigating officer, or to produce any material required by the investigating officer, and upon
reasonable notice to all persons affected thereby, the attomey general may apply to the superior court
for an order compelling compliance.

Source. 1970, 55:1. 1985, 300:7, I(b).
Section 356-A:12

356-A:12 Cease and Desist Orders. ~
L. If the attomey general determines after notice and hearing that a person has:
(a) Violated any provisions of this chapter;
(b) Directly or through an agent or employee knowingly engaged in any false, deceptive, or

App. 15
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misleading advertising, promotional, or sales methods io offer or dispose of any interest in subdivided
lands;

(¢) Made any material change in the plan of disposition and development of the subdivided lands
subsequent to the order of registration without notifying the attorney general, obtaining his prior
approval and making an appropriate amendment to the puhlic offering statement;

(d) Disposed of any subdivided lands which have not been registered with the attomey general;

(e) Violated any lawful order or rule of the attorney general;
he may issue an order requiring the person to cease and desist from the unlawful practice and to take
such affirmative action as in the judgment of the attorney general witl ¢ y out the purposes of this
chapter.

IL, If the attorney general determines that the public interest will be irreparably harmed by delay in
issuing an order, he may, without hearing, issue a temporary cease and desist order. Prior to issuing
the ternporary cease and desist order, the attorney general shall attempt to give telephonic or other
notice of the proposal to issue a ternporary cease and desist order to the person. Every temporary
cease and desist order shall include findings of fact in support of the attorney general's determination
that the public interest will be irreparably harmed by delay in issuing the order and a provision that
upon request a hearing will be held within 10 business days of the deposit in the United States mails
or delivery in hand of said order to determine whether or not it becomes permanent.

Source. 1970, 55:1, 1977, 469:23, 24. 1985, 300:7, I(b).
Section 356-A:13

356-A:13 Revocation. —
I. A registration may be revoked after notice and hearing upon a written finding of fact that the
subdivider has:

{a) Failed to comply with the terms of a cease and desist order;

{b) Been convicted after final appeal in any court subsequent to the filing of the application for
registration for a crime involving fraud, deception, false pretenses, misrepresentation, false
advertising, or dishonest dealing in real estate fransactions;

{c) Disposed of, concealed, or diverted any funds or assets of any person so as to defeat the rights
of subdivision purchasers;

(d) Failed fo perform any stipulation or agreement made with the agency as an inducement to
grant any registration, to reinstate any registration, or to approve any promotlonal plan or public
offering statement;

(e) Made intentional misrepresentations or concealed material facts in an application for
registration.

Findings of fact, if set forth in statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts supporting the findings.

11, If the attorney general finds after notice and hearing that the subdivider has been guilty of a
violation for which revocation could be ordered, he may issue a cease and desist order instead,

1IL If the attorney general makes a determination that the public interest will be irreparably harmed
by delay in issuing an order, he may, without hearing, issue a temporary cease and desist order subject
to the requirements of RSA 356-A:12, 11

Source. 1970, 55:1. 1977, 469:25, 26. 1985, 300:7, I(b).
Section 356-A:14

App. 16
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356-A:14 Judicial Review, ~

L. Any person aggrieved by a decision or action of the attorney general may, by petition, appeal
from said decision or action to the superior court for review. The superior court may affirm, reverse,
or modify the decision or action of the attorney general as justice may require.

II. The filing of the petition does not itself stay enforcement of the attorney general's decision. The
attorney general may grant, or the superior court may order, a stay upon appropriate terms.

IH. Within 30 days after the service of the petition, or within further time allowed by the court, the
attorney general shall transmit to the superior court the original or a certified copy of the entire record
of the proceeding under review. By stipulation of all parties to the review proceedings, the record may
be shortened. A party unreasonably refusing to stipulate to limit the record may be taxed by the court
for the additional costs. The court may require or permit subsequent corrections or additions to the
record.

IV, If, before the date set for a court hearing, application is made to the court for leave to present
additional evidence, and it is shown to the satisfaction of the court that the additional evidence is
material and that there were good reasons for fajlure to present it in the proceeding before the attorney
general, the court may order that the additional evidence be taken before the attorney general upon
conditions determined by the court. The attorney general may modify his findings and decision by
reason of the additional evidence and shall file that evidence and any modifications, new findings, or
decisions with the superior court.

Source. 1970, 55:1. 1977, 465:27. 1985, 300:7, I(b).
Section 356-A:15

356-A:15 Penalties. — Any person who wilfully violates any provision of RSA 356-A or of arule
adopted under it or any person who wilfully, in an application for registration, makes any untrue
statement of a material fact or omits to state a materiat fact shall be guilty of a class B felony ifa
natural person, or guilty of a felony if any other person.

Source. 1970, 55:1. 1973, 528:249, eff. Qct. 31, 1973 at 11:59 p.m.
Section 356-A:16

356-A:16 Civil Remedy. ~

I. Any subdivider who disposes of any lot, parcel, unit or interest in subdivided lands in violation of
this chapter, or who in disposing of any lot, parcel, unit or interest in subdivided lands makes an
untrue statement of a material fact, or who in disposing of any lot, parcel, unit or interest in
subdivided lands omits a material fact required to be stated in a registration statement or public
offering statement or necessary to make the statements made not misleading, is liable to the purchaser
of such lot, parcel, unit or interest, as set forth in paragraph Ii, unless, in the case of an untruth or
omission, it is proved that the purchaser knew of the untruth or omission or that the subdivider did not
know and in the exercise of reasonable care could not have known of the untruth or omission, or that
the purchaser did not rely on the untruth or omission.

I1. Any purchaser, who is eligible for relief under paragraph I, may bring an action io restrain by
temporary or permanent injunction any act or practice declared unlawful by this chapter and may
recover the consideration, including all finance charges, paid in connection with the purchase of the
lot, parcel, unit or interest in subdivided lands together with interest at the rate of 6 percent per year
from the date of all such payments, less the amount of any income received from such subdivided
lands, upon tender of deed reconveying title to the subdivider which is as good and marketable as that
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which was conveyed to the purchaser by the subdivider. In the discretion of the court, exemplary
damages of up to $5,000 may also be awarded. If the purchaser no longer owns the lot, parcel, unit or
interest in subdivided lands, he may recover the amount that would be recoverable upon a tender of a
reconveyance less the value of the lot, parcel, unit or interest in subdivided lands when disposed of
and less interest at the rate of 6 percent per year on that amount from the date of disposition. If the
purchaser prevails in any such action, he may be awarded all reasonable court costs and attomey's
fees, as approved by the court,

I1I. Any person who materially participates in any disposition of a lot, parcel, unit or interest in
subdivided lands in the manner specified in paragraph I and knew of the existence of the facts by
reason of which the Hability is alleged to exist is also liable jointly and severally with the subdivider if
and to the extent such liability may exist at common law or under other statutory provision. A right to
contribution exists among persons so liable.

IV. Every person whose occupation gives authority to a statement which with his consent has been
used in an application for registration or public offering statemnent, if he is not otherwise associated
with the subdivision and development plan in a material way, is liable only for false statements
knowingly made.

V. At any time before the entry of an action under this section, and thereafter only with the
approval of the court, a subdivider or any other person may limit his exposure herein by tendering a
written offer to reimburse the injured person for all mandatory damages set forth in paragraph I,
including reasonable attorney's fees and court costs, if any, to the date of such tender upon
reconveyance of title as set forth in paragraph I1.

V1. A person may not recover under this secti  inactions commenced more than 2 years from the
date the purchaser knew or should have known of the existence of his cause of action, but in any case
not more than 6 years after his first payment of money to the subdivider in the contested transaction.

VII. Any stipulation or provision purporting to bind any person acquiring subdivided lands to
waive compliance with this chapter or any rule or order under it is void.

VIII. The owner, publisher, licensee or operator of any newspaper, magazine, visual or sound radio
broadeasting station or network of stations or the agenis or employees of any such owner, publisher,
licensee or operator of such newspaper, magazine, station or network of stations shall not be lieble
under this chapter for any advertising of any subdivision, lot, parcel or unit in any subdivision carried
in any such newspaper or magazine or by any such visual or sound radio broadcasting station or
network of stations nor shall any of them be liable under this chapter for the contents of any such
advertisement.

IX. Any broker or real estate salesman violating any provision of this chapter may, in addition to
any other penalty imposed by this chapter, have his real estate broker's or salesman's license
suspended or revoked by the real estate commission pursuant to RSA 331-A for such time as in the
circumstances it considers justified.

Source. 1970, 55:1. 1977, 469:28, eff. Sept. 10, 1977.
Section 356-A:17

356-A:17 Jurisdiction.  Dispositions of subdivided lands are subject to this chapter, and the
superior courts of this state have jurisdiction in claims or causes of action arising under this chapter if:

I. The subdivided lands offered for disposition are located in this state; or

1L The subdivider's principal office is located in this state; or

TII. Any offer or disposition of subdivided lands is made in this state, whether or not the offeror or
offeree is then present in this state, if the offer originates within this state or is directed by the offeror
to a person or place in this state and received by t|  erson or at the place to which it is directed.
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Source, 1970, 55:1, eff. May 4, 1970,
Section 356-A:18

356-A:18 Interstate Rendition. — In the proceedings for extradition of a person charged with a
crime under this chapter, it need not be shown that the person whose surrender is demanded has fled
from justice or at the time of the commission of the crime was in the demanding or other state,

Source. 1570, 55:1, eff. May 4, 1970.
Section 356-A:19

356-A:19 Service of Process, —

1. Service may be made by delivering a copy of the process to the office of the attorney general but
it is not effective unless the plaintiff (which may be the attorney general in a proceeding instituted by
hirn);

{(a) Forthwith sends a copy of the process and of the pleading by certified or registered mail {o the
defendant or respondent at his last known address, and

(b} The plaintiff's affidavit of compliance with this section is filed in the case on or before the
date specified by the court on the summons, or within such further time as the court allows,

IL If any person, including any nonresident of this state, engages in conduct prohibited by this
chapter or any rule or order hereunder, and has not filed a consent to service of process and personal
jurisdiction over him cannot otherwise be obtained in this state, that conduct authorizes the attorney
general to receive service of process in any noncriminal proceeding against him or his successor
which grows out of that conduct and which is brought under this chapter or any rule or order
hereunder, with the same force and validity as if served on him personally. Notice shall be given as
provided in paragraph I.

Source. 1970, 55:1. 1985, 300:7, I(b). 2014, 204:13, eff. July 11, 2014.
Section 356-A:20

356-A:20 Conflict of Interests. — No member of the consumer protection and antitrust bureau,
department of justice or any partnership, firm or corporation with which a member is associated shall
act as subdivider, agent, attorney or broker of a subdivision, lot, parcel, unit or inferest therein or offer
or dispose of a subdivision, lot, parcel, unit or interest therein required to be approved pursuant to
RSA 356-Ax4,

Source. 1970, 55:1. 1985, 300:7, I(b).
Section 356-A:21
356-A:21 Short Title, — This chapter may be ci | as the Land Sales Full Disclosure Act.

Source, 1970, 55:1, eff. May 4, 1970.

Section 356-A:22
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356-A:22 Severability. - If any provision of this chapter or the application thereof to any person ot
circumstances is held invalid, the invalidity does not affect other provisions or applications of the
chapter which can be given effect without the invalid provisions or application, and to this end the
provisions of this chapter are severable.

Source. 1970, 55:1, eff. May 4, 1970,
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List of 7 Editor's and Revisor's Notes for 356-A:14 Judicial Review,

Editor's and Revisor's Notes (7)

® HISTORY
Source. 1970, 55:1. 1977, 469:27. 1885, 3007, I(b).

Amendments—1985. Paragraph I: Substituted “attorney general” for “agency” preceding “may” in the first
sentence and preceding “as justice” in the second sentence,

[ Paragraph Il: Substituted "attorney general” for "agency” preceding "decision” in the first sentence and preceding
“may” in the second sentence,

Paragraph lil: Substituted “attorney general” for “agency” preceding “shall” in the first sentenice.
Paragraph IV: Subslituted “attorney ceneral” for "agency” throughout the paragraph,
® —1977. FParagraph I: Substituted “review" for “trial de novo” at the end of the first sentence.

Revision note--1995. Substtuted “attorney general's” for “attorney general" preceding "decision” in the first
sentence of par. I {o correct a grammatical error.

WESTLAW  © 2017 Thomsaon Reuters. No claim {o originet U.S. Governmend YWorks.
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TITLE XXXIV
PUBLIC UTILITIES

CHAPTER 365
COMPLAINTS TO, AND PROCEEDINGS BEFORE, THE
COMMISSION

Proceedings Before the Commission

Section 365:21

365:21 Rehearings and Appeals. — The procedure for rehearings and appeals shali be that
prescribed by RSA 541, except as herein otherwise provided. Notwithstanding RSA 541:5, upon the
filing of a motion for rehearing, the commission shail within 30 days either grant or deny the motion,
or suspend the order or decision complained of pending further consideration, and any order of
suspension may be upon such terms and conditions as the commission may prescribe.

Source, 1951, 203:11 par. 21, eff. Sept. 1, 1951. 2014, 24:1, eff. July 22, 2014.
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TITLE LV
PROCrEDINGS IN SPECIAL CASES

CHAPTER 541
REHEARINGS AND APPEALS IN CERTAIN CASES

Section 541:1

541:1 Definition. — The word “comrmission” as here used means the public utilities commission,
the milk sanitation board, or any state department or official concerning whose decision a rehearing or
appeal is sought in accordance with the provisions of this chapter.

Source. RL 414:1. RSA 541:1. 1967, 345:2, 5. 1989, 138:8. 1996, 228:103, eff. July 1, 1996.
Section 541:2

541:2 Uniform Procedure. — When so authorized by law, any order or decision of the commission
may be the subject of a motion for rehearing or of an appeal in the manner prescribed by the
following sections,

Source, R1. 414:2,
Section 541:3

541:3 Motion for Rehearing, ~ Within 30 days after any order or decision has been made by the
commission, any party to the action or proceeding before the commission, or any person directly
affected thereby, may apply for a rehearing in respect to any matter determined in the action or
proceeding, or covered or included in the order, specifying in the motion ali grounds for rehearing,
and the commission may grant such rehearing if in its opinion good reason for the rehearing is stated
in the motion.

Source. 1913, 145:18, PL, 239:1. 1937, 107:14; 133:75. RL 414:3. RSA 541:3. 1994, 54:1, eff. Jan. 1,
1995,

Section 541:4

541:4 Specifications. — Such motion shall set forth fully every ground upon which it is claimed
that the decision or order complained of is unlawful or unreasonable. No appeal from any order or
decision of the commission shall be taken unless the appe!lant shall have made application for
rehearing as herein provided, and when such application shell have been made, no ground not set
forth therein shall be urged, relied on, or given any consideration by the court, unless the court for
good cause shown shall aliow the appellant to specify additional grounds.

Source. 1913, 145:18. PL 239:2. 1937, 107:15; 133:76. RL 414:4.
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Section 541:5

541:5 Action on Motion, — Upon the filing of such motion for rehearing, the commission shall
within ten days either grant or deny the same, or suspend the order or decision complained of pending
further consideration, and any order of suspension may be upon such terms and conditions as the
commission may prescribe.

Saurce, 1913, 145:18. PL 239:3. 1937, 107:16; 133:77. RL 414.5.
Section 541:6

541:6 Appeal. - Within thirty days after the application for a rehearing is denied, or, if the
application is granted, then within thirty days after the decision on such rehearing, the applicant may
appeal by petition fo the supreme court.

Source. 1913, 145:18. P1. 239:4, 1937, 107:17; 133:78. RL 414:6.
Section 541..

541:7 Petition. — Such petition shall state briefly the nature of the proceeding before the
commission, and shall set forth the order or decision compiained of, and the grounds upon which the
same is claimed to be unlawful or unreasonable upon which the petitioner will rely in the supreme
cowrt,

Source, 1313, 145:18. PL 239:5. 1937, 107:18; 133:79. RL 414:7.
Section 541:8

541:8 Parties. - Any person or corporation whose rights may be directly affected by said appeal
may appear and become a party, or the court may order such persons and corporations to be joined as
parties as justice may require.

Source, 1913, 145:18. PL. 239:6, 1937, 107:19; 133:80, RL 414:8.

Section 541:9

541:9 Notice to Commission. — Upon the filing of an appeal, the clerk of court shall issue an order
of notice requiring the commission to file with the court a certified copy of the record in the
proceeding, tt  :ther with such of the evidence introduced before or considered by the commission as
may be specified by any party in interest, as well as such other evidence, so introduced and
considered, as the commission may deem proper to certify, together with the originals or copies of all
exhibits introduced in evidence before the commission.

Source, 1913, 145:18, PL 239:7. 1937, 107:20; 133:81. RL 414:5,

Section 541:10
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541:10 Other Notice  3Such notice as the court may order shall also be given to persons and
corporations who were parties to the proceeding before the commission, or who may be ordered
joined by the court.

Sonrce, 1913, 145:18. PL 239:8. 1937, 107:21; 133:82. RL 414:10.
Section 541:11

541:11 Fees for Copies. — The commission shall collect from the party making the appeal a fee of
ten cents per folio of one hundred words for the copy of the record and such testimony and exhibits as
shatl be transferred, and five cents per folio for manifold copies, and shall not be required to certify
the record upon any such appeal, nor shall said appeal be considered, until the fees for copies have
been paid.

Source. 1915, 99:3, PL 239:9. 1937, 107:22; 133:83. RL 414:11.
Section 541:12

541:12 Argument. — Upon the filing of said copy of the record, evidence, and exhibits, the case
shall be in order for argument at the next regular session of the court, unless the same be postponed
for good cause shown.

Source. 1913, 145:18. P1. 239:10, 1937, 107:23; 133:84. R 414:12.
Section 541:13

541:13 Burden of Proof. ~ Upon the hearing the burden of proof shall be upon the party seeking to
set aside any order or decision of the commission to show that the same is clearly unreasonable or
unlawiul, and all findings of the commission upon all questions of fact property before it shall be
deemed to be prima facie lawful and reasonable; and the order or decision appealed from shall not be
set aside or vacated except for errors of law, unless the court is satisfied, by a clear preponderance of
the evidence before if, that such order is unjust or unreasonable.

Source, 1913, 145:18. PL. 239:11. 1937, 107:24; 133:85, RL 414:13.
Section 541:14

541:14 Additional Evidence. — No new or additional evidence shall be introduced in the supreme
court, but the case shall be determined upon the record and evidence transferred, except that in any
case, if it shall be necessary in order that no party shall be deprived of any constitutional right, or if
the court shall be of the opinion that justice requires the reception of evidence of facts which have
occurred since the hearing, or which by reason of accident, mistake, or misfortune could not have
been offered before the commission, it shall remand the case to the commission to receive and
consider such additional evidence.

Source. 1913, 145:18. PL 239:12. 1937, 107:25; 133:86. RL 414:14. 1951, 203:13, eff. Sept. 1, 1951.
Section 541:15
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541:15 Action of Commission, — Upen receipt of such evidence, the commission shall consider the
same and may alter, modify, amend, orrescindt  order or decision appealed from, and shall report
its action thereon to the court within said twenty days.

Source. 1913, 145:18. PL 239:15. 1937, 107:28; 133:89, RL 414:17.

Section 541:16

541:16 Subsequent Proceedings, ~ If the commission shall rescind the order appealed from the
appeal shall be dismissed; if it shall alter, modify, or amend the same such altered, modified, or
amended order shall take the place of the original order complained of, and the court shail render
judgment with reference thereto in said appeal as though said order had been made by the commission
in the first instance, after allowing any amendments of the pleadings or other incidental proceedings
desired by the parties which the changed situation may require.

Source. 1913, 145:18. PL 239:16. 1937, 107:29; 133:90. RL 414:18.
Section 541:17

541:17 Evidence, How Considered. — All evidence transferred by the commmission shall be
considered by the court regardless of any technical rule which might have rendered the same
inadmissible if originally offered in the trial of an action at law,

Source. 1913, 145:18. PL 239:17, 1937, 107:30; 133:91. RL 414:19. 1951, 203:15, eff. Sept. 1, 1951,

Section 541:18

541:18 Suspension of Order. — No appeal or other proceedings taken from an order of the
commission shall suspend the operation of such order; provided, that the supreme court may order a
suspension of such order pending the determination of such appeal or other proceeding whenever, in
the opinion of the court, justice may require such suspension; but no order of the public utilities
comrnission providing for a reduction of rates, fares, or charges or denying a petition for an increase
therein shall be suspended except upon conditions to be imposed by the court providing a means for
securing the prompt repayment of all excess rates, fares, and charges over and above the rates, fares,
and charges which shall be finally determined fo be reasonable and just.

Source, 1913, 145:18. PL 239:18, 1937, 107:31; 133:92. RL 414:20. 1951, 203:16, eff. Sept. I, 1951.

Section 541:19

541:19 Conditions. — Any order of the court suspending an order of the public utilities commission
fixing rates, fares, charges, or prices shall, among other things, provide that the public utility affected
by the order suspended shall keep such accounts as shall suffice to show the amount being collected
by such public utility, pending the appeal, in excess of the amounts which it would have collected if
the order or decree of the comumission had not been suspended, and shall provide such means as the
court shall determine to secure the prompt repayment of all excess rates, fares and charges over and
above the rates, fares and charges which shall finally be determined to be reasonable and just.

Source, 1913, 145:18. PL 239:19. 1937, 107:32; 133:93. RL 414:21. 1951, 203:17, eff. Sept. 1, 1951.
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Section 541:20

541:20 Contempt of Court. — Whenever there is occasion after final decision for the distribution
of said excess, any violation on the part of any public utility, or of the officers or members thereof, of
the order of the court providing for the repayment of said excess may be punished as a contempt of
court.

Source. 1951, 203:18. RL 414:21-a.
Section 541:21

541:21 Exceptions  The provisions of this chapter shall not apply to appeals from the assessment
of damages in eminent domain proceedings, but such appeals shall be taken and prosecuted as
otherwise provided.

Source. 1951, 203:19, RL 414:2]-b,
Section 541:22
541:22 Remedy Exclusive. — No proceeding other than the appeal herein provided for shall be

maintained in any court of this state to set aside, enjoin the enforcement of, or otherwise review or
impeach any order of the commission, except as otherwise specifically provided.

Source. 1913, 145:18. PL. 239:22, 1937, 107:33; 133:94, RL 414:22.

App. 27
hitp://www.gencourt.state.nh.us/rsahtml/iv/541/541-mrg.htm PP 6/13/2017



® CHAPTER 672 GENERAL PROVISIONS Page 1 of 5

LITLE LXIV
¢ PLANNING AND ZONING

HAPTER 672
GENERAL PROVISIONS

Purpose

Section 672:1

672:1 Declaration of Purpose. — The general court hereby finds and declares that:

[. Planning, zoning and related regulations have been and should continue to be the responsibility
of municipal govemnment;

11. Zoning, subdivision reguiations and related regulations are a legislative tool that enables
municipal government to meet more effectively the demands of evolving and growing communities;

® III. Proper regulations enhance the public health, safety and general welfare and encourage the
appropriate and wise use of land;

TiI-a. Proper regulations encourage energy efficient patterns of development, the use of solar
energy, including adequate access to direct sunlight for solar energy uses, and the use of other
renewable forms of energy, and energy conservation. Therefore, the installation of solar, wind, or

o other renewable energy systems or the building of structures that facilitate the collection of renewable
energy shall not be unreasonably limited by use of municipal zoning powers or by the unreasonable
interpretation of such powers except where necessary to protect the public health, safety, and welfare;
1I-b. Agriculture makes vital and significant contributions to the food supply, the economy, the
environment and the aesthetic features of the state of New Hampshire, and the tradition of using the
land resource for agricultural production is an essential factor in providing for the favorable quality of
life in the state. Natural feaiures, terrain and the pattern of geography of the state frequently place
agricultural {and in close proximity to other forms of development and commonly in small parcels.
Agricultural activities are a beneficial and worthwhile feature of the New Hampshire landscape.
Agritourism, as defined in RSA 21:34-a, is undertaken by farmers fo contribute to both the economic
viability and the long-term sustainability of the primary agricultural activities of New Hampshire
® farms. Agricultural activities and agritourism shall not be unreasonably limited by use of municipal
planning and zoning powers or by the unreasonabie interpretation of such powers;

III-c. Forestry, when practiced in accordance with accepted silvicultural principles, constitutes a
beneficial and desirable use of New Hampshire's forest resource. Forestry contributes greatly to the
economy of the state through a vital forest products industry; and to the health of the state's forest and

o wildlife resources through sustained forest productivity, and through improven it of wildlife
habitats. New Hampshire's forests are an essential component of the landscape and add immeasurably
to the quality of life for the state's citizens. Because New Hampshire is a heavily forested state,
forestry activities, including the harvest and transport of forest products, are often carried out in close
proximity to populated areas. Further, the harvesting of timber often represents the only income that
can be derived from property without resorting to development of the property for more intensive

® uses, and, pursuant fo RSA 79-A:1, the state of New Hampshire has declared that it is in the public
interest to encourage preservation of open space by conserving forest and other natural resources.
Therefore, forestry activities, including the harvest and transport of forest products, shall not be

App. 28
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unreasonably limited by use of municipal planning and zoning powers or by the unreasonable
interpretation of such powers;

1I1-d. For purposes of paragraphs [1l-a, [TI-b, III-c, and IlI-e, "unreasonable interpretation” includes
the failure of local land use authorities to recognize that agriculture and agritourism as defined in RSA
21:34-a, forestry, renewable energy systems, and commercial and recreational fisheries, when
practiced in accordance with applicable laws and regulations, are traditional, fundamental and
accessory uses of land throughout New Hampshire, and that a prohibition upon these uses cannot
necessarily be inferred from the failure of an ordinance or regulation to address them;

IIT-e. All citizens of the state benefit from a balanced supply of housing which is affordable to
persons and families of low and moderate income. Establishment of housing which is decent, safe,
sanitary and affordable to low and moderate income persons and families is in the best interests of
eacb community and the state of New Hampshire, and serves a vita] public need. Opportunity for
development of such housing shall not be prohibited or unreasonably discouraged by use of municipal
planning and zoning powers or by unreasonable interpretation of such powers;

III-f. New Hampshire commercial and recreational fisheries make vital and significant
contributions to the food supply, the economy, the environment, and the aesthetic features of the state
of New Hampshire, and the tradition of using marine resources for fisheries production is an essentia]
factor in providing for economie stability and a favorable quality of life in the state. Many traditional
commercial and recreational fisheries in New Hampshire's rivers and estuarine systems are located in
close proximity to coastal development. Such fisheries are a beneficial and worthwhile feature of the
New Hampshire landscape and tradition and should not be discouraged or eliminated by use of
municipal planning and zoning powers or the unreasonable interpretation of such powers.

IV. The citizens of a municipality should be actively involved i directing the growth of their
cor unity;

V. The state should provide a workable framework for the fair and reasonable treatment of
individuals;

V-a. The care of up to 6 full-time preschool children and 3 part-time school age children in the
home of a child care provider makes a vital and significant contribution to the state’s economy and the
well-being of New Hampshire families. The care provided through home-based day care closely
paralels the activities of any home with young children, Family based care, traditionally relied upon
by New Hampshire families, should not be discouraged or eliminated by use of municipal planning
and zoning powers or the unreasonable interpretation of such powers; and

V1. It is the policy of this state that competition and enterprise may be so displaced or limited by
municipalities in the exercise of the powers and authority provided in this title as may be necessary to
carry out the purposes of this title,

Source. 1983, 447:1. 1985, 68:1; 335:3; 369:1. 1989, 42:1; 170:1. 1990, 174:1; 180:1, 2. 1991, 198:1,
2002, 73:1. 2008, 299:3, eff. Jan. 1, 2010; 357:2, 3, eff, July 11, 2009. 2016, 267:2, 3, eff. June 16,
2016.

Words and Phrases Defined

Section 672:2

672:2 Definition of Words and Phrases. — The following words and phrases when used in Title
LXIV shall have the meanings given to them in this chapter.

Source. 1983, 447:1, eff. Jan. 1, 1984,
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Section 672:3

672:3 Abutter. — "Abutter" means any person whose property is located in New Hampshire and
adjoins or is directly across the street or stream from the land under consideration by the local land
use board. For purposes of receiving testimony only, and not for purposes of notification, the term
"abutter” shall include any person who is able to demonstrate that his land will be directly affected by
the proposal under consideration, For purposes of receipt of notification by a municipality of a local
Jand use board hearing, in the case of an abutfing property being under a condominium or other
collective form of ownership, the term abutter means the officers of the collective or association, as
defined in RSA 356-B:3, XXI11. For purposes of receipt of notification by a municipality of a local
land use board hearing, in the case of an abutting property being under a manufactured housing park
form of ownership as defined in RSA 205-A:1, 11, the term "abutter” includes the manufactured
housing park owner and the fenants who own manufactured housing which adjoins or is directly
across the street or siream from the land under consideration by the local land use board.

Source, 1983, 447:1, 1986, 33:2. 2002, 216:1, eff. July 15, 2002.
Section 672:4

672:4 District Commissioners. — "District commissioners" means the board of commissioners of a
village district or precinct.

Source, 1983, 447:1, eff. Jan. 1, 1984.
Section 672:5

672:5 Ex Officio Member. — "Ex Officio member” means any member who holds office by virtue
of an official position and who shall e:  cise all the powers of regular members of a local land use
board.

Source, 1983, 447:1, eff. Jan. 1, 1984.
Section 672:6

672:6 Local Governing _ udy. - "Local governing body" means, in addition to any other
appropriate title:

I. Board of selectmen in a town,

II. City council or board of aldermen in a city;

I, Village district commissioners in a vill:  district; or

IV. County commissioners in a county in which there are located unincorporated towns or
unorganized places.

Source. 1983, 447:1. 1989, 266:7, eff, July 1, 1989.
Section 672:7
§72:7 Local Land Use Board, — "Local land use board” means a planning board, historic district

commission, inspector of buildings, building code board of appeals, zoning board of adjustment, or
other board or commission authorized under RSA 673 established by a local legisiative body.

App. 30
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Sounrce. 1983, 447:1. 2010, 226:4, eff, Aug. 27, 2010,
Section 672:8

672:8 Local Legislative Body. — "Local | _ slative body" means one of the following basic forms
of government utilized by a municipality:

I Council, whether city or town,

II. Mayor--council;

I11. Mayor--board of aldermen;

IV, Village district or precinct;

V., Town neeting; or

V1, County convention.

Source. 1983, 447:1. 1985, 103:18. 1989, 266:8, eff. July 1, 1989.
Section 672:9

672:9 Mayor. — "Mayor" means the chief executive officer of the municipality, whether the official
designation of the office is mayor of a city, city or town manager, the board of selectmen of a town,
the board of commissioners of a village district, the county commissioners of a county in which there
are located unincorporated towns or unorganized places, or any other title or any official designated in
the municipal charter to perform the duties of "mayor."

Source, 1983, 447:1. 1989, 266:8. 1991, 377:3, eff. Aug. 31, 1991.
Section 672:10

672:10 Municipality. ~ "Municipality” or "municipal” means, includes and relates to cities, towns,
village districts, and counties in which there are located unincorporated towns or unorganized places.

Source, 1983, 447:1. 1989, 266:8, eff. July 1, 1989,
Section 672:11
672:11 Planning Board. — "Planning hoard" means and includes city, town, village district, and

county planning boards, in counties which contain unincorporated towns or unorganized places,
established under the provisions of RSA 673.

Source. 1983, 447:1. 1989, 266:8, eff. July 1, 1989.
Section 672:12

672:12 Selectmen. — "Selectmen” means the board of selectmen of a town and the county
commissioners of a county in which there are located unincorporated towns or unorganized places.

Source. 1983, 447:1. 1989, 266:8, eff, July 1, 1989.

Section 672:13
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672:13 Street. — "Street” means, relates to and includes street, avenue, boulevard, road, lane, alley,
viaduct, highway, freeway and other ways.

Source. 1983, 447:1, eff. Jan. 1, 1984,
Section 672:14

672:14 Subdivision. —

1. "Subdivision" means the division of the lot, {ract, or parcel of land into 2 or more lots, plats, sites,
or other divisions of land for the purpose, whether immediate or future, of sale, rent, lease,
condominium conveyance or building development, It includes resubdivision and, when appropriate
to the context, relates to the process of subdividing or to the land or territory subdivided.

I1. The division of a parcel of land held in common and subsequently divided into parts among the
several owners shall be deemed a subdivision under this title.

ITI. The grant of an easement in gross to a public utility for the purpose of placing and maintaining
overhead and underground facilities necessary for its transmission or distribution network such as
poles, wires, cable, conduit, manholes, repeaters and supporting apparatus, including any unstaffed
structure which is less than 500 square feet, shall not be construed as a subdivision under this title,
and shall not be deemed to create any new division of land for any other purpose.

1V. The rent, lease, development, or grant of an easement to a person for the purpose of placing and
maintaining a wireless communications facility shall not be construed as a subdivision under this title,
and shall not be deemed to create any new division of land for any other purpose. For purposes of this
paragraph, "wireless communications facilities" means any towers, poles, antennas, or other unstaffed
structure of less than 500 square feet intended for use in connection with licensed transmission or
receipt of radio or television signals, or any other licensed spectrum-based transmissions or
receptions. This paragraph shall not be deemed to affect other local zoning, site plan, or regulatory
authority over wireless communications facilities,

Source, 1983, 447:1. 1988, 75:1. 1998, 299:1, 2, eff. June 1, 1999.
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LITLE ' X1V
PLANNING AND ZONING

CHAPTER 674
LOCAL LANy USE PLANNING AND REGULATORY
POWERS

Master Plan

Section 674:1

674:1 Duties of the Planning Board. —

L. 1t shall be the duty of every planning board established under RSA 673:1 to prepare and amend
from time to time a master plan to guide the development of the municipality. A master plan may
include consideration of any areas outside the boundaries of the municipality which in the judgment
of the planning board bear a relation to or have an impact on the planning of the municipality. Every
planning board shall from time to time update and amend the adopted master plan with funds
appropriated for that purpose by the local legislative body. In preparing, amending, and updating the
master plan: :

(a) The planning board shall have responsibility for promoting interest in, and understanding of,
the master plan of the municipality. In order to promote this interest and understanding, the planning
board may publish and distribute copies of the master plan, or copies of any report relating to the
master plan, and may employ such other means of publicity and education as if may desm advisable.

(b} The planning board shall also have authority to make any investigations, maps and reports,
and recommendations which relate to the planning and development of the municipality.

1I. The planning board may:

(&) From time to time report and recommend to the appropriate public officials and public
agencies programs for the development of the municipality, programs for the erection of public
structures, and programs for municipal improvements. Each program shali include recommendations
for its financing. Tt shall be part of the planning board's duties to consult with and advise public
officials and ageneies, public utility companies, civic organizations, educational organizations,
professional organizations, research organizations, and other organizations, and to consult with
citizens, for the purposes of protecting or carrying out of the master plan as well as for making
recommendations relating to the development of the municipality.

(b) Upon request advise the governing body as to whether proposed ordinances and bylaws
regarding the maintenance and operation of stormwater systems under RSA 149-1:6, I-a are consistent
with the master plan,

111, Members of the planning board, when duly authorized by the board as a whole, may attend
municipal planning conferences or meetings, or hearings upon pending municipal planning
legislation. The planning board may by majority vote authorize the payment of reasonable expenses
incident to such attendance,

IV. The pianning board, and its members, officers, and employees, in the performance of their
functions may, by ordinance, be authorized to enter upon any land and make such exammations and
surveys as are reasonably necessary and place and maintain necessary monuments and marks and, in
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the event consent for such entry is denied or not reasonably obtainable, to obtain an administrative
inspection warrant under RSA 595-B,

V. The planning board may, from time to time, recommend to the local leglslatwe body
amendments of the zoning ordinance or zoning map or additions thereto.

V1. In general, the planning board may be given such powers by the municipality as may be
necessary to enable it to fulfill its functions, promote  nicipal planning, or carry out the purposes of
this title. Such powers shall not include regulating timber harvesting operations that are not part of a
subdivision application or a development project subject to site plan review under this chapter.

Sourece, 1983, 447:1, 1991, 231:12. 2011, 85:3. 2015, 247:2, eff. Sept. 11, 2015.
Section 674:2

674:2 Master Plan; Purpose and Description. —

1. The purpose of the master plan is to set down as clearly and practically as possible the best and
most appropriate future development of the area under the jurisdiction of the planning board, to aid
the board in designing ordinances that result in preserving and enhancing the unique quality of tife
and culture of New Hampshire, and to guide the board in the performance of its other duties ina
manner that achieves the principles of smart growth, sound planning, and wise resource protection.

I1. The master pian shall be a set of statements and land use and development principles for the
municipality with such accompanying maps, diagrams, charts and descriptions as to give legal
standing to the implementation ordinances and other measures of the planning board. Each section of
the master plan shall be consistent with the others in its implementation of the vision section. The
master plan shall be a public record subject to the provisions of RSA 91-A. The master plan shall
include, at 2 minimum, the following required sections:

(a) A vision section that serves to direct the other sections of the plan. This section shall contain a
set of statements wbich articulate the desires of the citizens affected by the master plan, not only for
their locality but for the region and the whole state. It shall contain a set of guiding principles and
priorities to implement that vision.

(b) A land use section upon which ali the following sections shall be based. This section shall
translate the vision statements into physical terms. Based on a study of population, economic activity,
and natural, historic, and cultural resources, it shall show existing conditions and the proposed
location, extent, and intensity of future land use.

II1. The master plan may also include the following sections:

{a) A transportation section which considers all perfinent modes of transportation and provides a
framework for both adequate local needs and for coordination with regional and state fransportation
plans. Suggested items to be considered may include but are not limited to public {ransportation, park
and ride facilities, and bicycle routes, or paths, or both.

(b) A community facilities section which identifies facilities to support the future land use pattemn
of subparagraph II(b), meets the projected needs of the community, and coordinates with other local
governments' special districts and school districts, as well as with state and federal agencies that have
multi-jurisdictional impacts.

(c) An economic development section which proposes actions to suit the community’s economic
goals, given its economic strengths and weaknesses in the region.

(d) A natural resources section which identifies and inventories any critical or sensitive areas or
resources, not only those in the local cc  nunity, but also those shared with abutting communities.
This section, which may specifically include a water resources management and protection plan, shall
provide a factual basis for any land development regulations that may be enacted to protect water
resources and other identified natural areas. A key component in preparing this section is to identify
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adopt a zoning ordinance or regulation with respect to antennas used exclusively in the amateur radjo
service that fails to conform to the limited federal preemption entitled Amateur Radio Preemption,
101 FCC 2nd 952 (1985) issued by the Federal Communications Commission.

Source. 1983, 447:1. 1989, 42:2. 1995, 176:2. 2000, 279:2. 2002, 73:2. 2011, 85:2, eff. July 15, 2011.
Section 674:18

674:18 Adoption of Zoning Ordinance. ~ The local legislative body may adopt a zoning
ordinance under RSA 674:16 only after the planning board has adopted the mandatory sections of the
master plan as described in RSA 6742, 1 and II.

Source. 1983, 447:1. 2002, 178:4, eff. July 14, 2002.
Section 674:19

674:19 Applicability of Zoning Ordinance. — A zoning ordinance adopted under RSA 674:16
shall not apply to existing structures or to the existing use of any building. It shall apply to any
alteration of a building for use for a purpose or in a manner which is substantially different from the
use to which it was put before alteration,

Source. 1983, 447:1, eff, Jan. 1, 1984.
Section 674:20

674:20 Districts. ~ In order to accomplish any or all of the purposes of a zoning ordinance
enumerated under RSA 674:17, the local legislative body may divide the municipality into districts of
a number, shape and area as may be deemed best suited to carry ont the purposes of RSA 674:17. The
local legislative body may regulate and restrict the erection, construction, reconstruction, alteration,
repair, or use of buildings, siructures, or land within each district which it creates, All regulations
shall be uniform for each class or kind of buildings throughout each district, but the regulations in one
district may differ from those in other districts.

Source. 1983, 447:1, eff. Jan. 1, 1984,
Section 674:21

674:21 Innovative Land Use Controls. —
I. Innovative land use controls may inclur  but are not Jimited to:
(2) Timing incentives.
(b) Phased development.
(c) Intensity and use incentive.
{(d) Transfer of density and development rights.
(e) Planned unit development.
(f) Cluster development.
(g) Impact zoming,
{(h) Performance standards.
(i) Flexible and discretionary zoning,
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(§) Environmental characteristics zoning.
(k) Inclusionary zoning,

[Paragraph I(1) effective until June 1, 2017; see also paragraph I(1) set out below.]

(1) Accessory dwelling unit standards.

[Paragraph I(1} effective June 1, 2017; see also paragraph I(l) set out above.]

(1) Impact fees.

[Paragraph I(m) effective until June 1, 2017; see also paragraph I(m) set out below.]

{rn)} Impact fees.

[Paragraph I(m) effective June 1, 2017, see also paragraph I{m) set out above.)

{tn) Village plan alternative subdivision.

[Paragraph I(n) effective until June 1, 2017; see also paragraph I(n) set out befow.]

{(n) Village plan alternative subdivision,

[Paragraph I(n) effective June 1, 2017; see also paragraph I(n) set out above.]

(n) Integrated land development permit option.

[Paragraph o) effective until June 1, 2017.}

(o) Integrated land development permit option.

I1, An innovative land use control adopted under RSA 674:16 may be required when supported by
the master plan and shall contain within it the standards which shall guide the person or board which
administers the ordinance. An innovative land use control ordinance may provide for administration,
including the granting of conditional or special use permits, by the planning board, board of
selectmen, zoning board of adjustment, or such other person or board as the ordinance may designate,
If the administration of the innovative provisions of the ordinance is not vested in the planning board,
any proposal submitted under this section shall be reviewed by the planning board prior to final
consideration by the administrator. In such a case, the planning board shall set forth its comments on
the proposal in writing and the administrator shall, to the extent that the planning board's cornments
are not directly incorporated into its decision, set forth its findings and decisions on the planning
board's comments.

I11. Innovative land use controls must be adopted in accordance with RSA 675:1, I1.

[Paragraph 1V effective until June 1, 2017, see also paragraph IV set out below.]
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IV. As used in this section:

(a) "Inclusionary zoning" means land use control regulations which provide a voluntary incentive
or benefit to a property owner in order to induce the property owner to produce housing units which
are affordable to persons or families of low and moderate income. Inclusionary zoning includes, but is
not limited to, density bonuses, growth control exemptions, and a streamlined application process.

(b) "Accessory dwelling unit" means a second dwelling unit, attached or detached, which is
permitted by a land use control regulation to be located on the same lot, plat, site, or other division of
land as the permitted principal dwelling unit. -

(c) "Phased development” means a develop  nt, usually for large-scale projects, in which
construction of public or private improvements proceeds in stages on a schedule over a period of
years established in the subdivision or site plan approved by the planning board. In a phased
development, the issuance of building permits in each phase is solely dependent on the completion of
the prior phase and satisfaction of other conditions on the schedule approved by the planning board.
Phased development does not include a general limit on the issuance of building permits or the
granting of subdivision or site plan approval in the municipality, which may be accomplished only by
a growth management ordinance under RSA 674:22 or a temporary moratorium or limitation under
RSA 674:23.

[Paragraph [V effective June 1, 2017; see also paragraph IV set out above.]

IV. As used in this section:

(a) "Inclusionary zoning" means land use control regulations which provide a voluntary incentive
or benefit to a property owner in order to induce the property owner to produce housing units which
are affordable to persons or families of low and moderate income. Inclusionary zoning includes, but is
not limited to, density bonuses, growth control exemptions, and a streamlined application process.

{b) "Phased development” means a development, usually for large-scale projects, in which
construction of public or private improvements proceeds in stages on a schedule over a period of
years established in the subdivision or site plan approved by the planning board. In a phased
development, the issuance of building permits in each phase is solely dependent on the completion of
the prior phase and satisfaction of other corditions on the schedule approved by the planning board.
Phased development does not include a general limit on the issuance of building permits or the
granting of subdivision or site plan approval in the municipality, which may be accomplished only by
a growth management ordinance under RSA 674:22 or a temporary moratorium or limitation under
RSA 674:23,

V. As used in this section "impact fee" means a fee or assessment imposed upon development,
including subdivision, building construction, or other land use change, in order to help meet the reeds
occasioned by that development for the construction or improvement of capital facilities owned or
operated by the municipality, including and limited to water treatment and distribution facilities;
wastewater treatment and disposal facilities; sanitary sewers; storm water, drainage and flood control
facilities; mumicipal road systems and rights-of-way; municipal office facilities; public school
facilities; the municipality’s proportional share of capital facilities of a cooperative or regional school
district of which the municipality is a member; public safety facilities; solid waste collection, transfer,
recycling, processing, and disposal facilities; public library facilities; and public recreational facilities
not including public open space. No later than July 1, 1993, all impact fee ordinances shall be subject
to the following:

(2) The amount of any such fee shall be a proportional share of municipal capital improvement
costs which is reasonably related to the capital needs created by the development, and to the benefits
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accruing to the development from the capital improvements financed by the fee. Upgrading of
existing facilities and infrastructures, the need for which is not created by new development, shall not
be paid for by impact fees.

(b) In order for a municipality to adopt an impact fee ordinance, it must have enacted a capital
improvements program pursuant 1o RSA 674:5-7.

(c) Any impact fee shall be accounted for separately, shall be segregated from the municipality's
general fund, may be spent upon order of the municipal goveming body, shall be exempt from all
provisions of RSA 32 relative to limitation and expenditure of town moneys, and shall be used solely
for the capital improvements for which it was collected, or to recoup the cost of capital improvements
made in anticipation of the needs which the fee was collected to meet.

{(d) All impact fees imposed pursuant to this section shall be assessed at the time of planning
board approval of a subdivision plat or site plan. When no planning board approval is required, or has
been made prior to the adoption or amendment of the impact fee ordinance, impact fees shall be
assessed prior to, or as a condition for, the issuance of a building permit or other appropriate
permission to proceed with development. Impact fees shall be intended to reflect the effect of
development upon municipal facilities at the time of the issuance of the building permit, Impact fees
shall be collected at the time a certificate of occupancy is issued. If no certificate of occupancy is
required, impact fees shall be collected when the development is ready for its intended use. Nothing in
this subparagraph shall prevent the municipality and the assessed party from establishing an altemate,
mutually acceptable schedule of payment of impact fees in effect at the time of subdivision plat or site
plan approval by the planning board. If an alternate schedule of payment is established, municipalities
may require developers to post bonds, issue letters of credit, accept liens, or otherwise provide
suitable measures of security so as to guarantee firture payment of the assessed impact fees.

(¢) The ordinance shall establish reasonable times after which any portion of an impact fee which
has not become encumbered or otherwige legally bound to be spent for the purpose for which it was
collected shall be refunded, with any accrued interest. Whenever the calculation of an impact fee has
been predicated upon some portion of capital improvement costs being bome by the municipality, a
refund shall be made upon the failure of the legislative body to appropriate the municipality's share of
the capital improvement costs within a reasonable time. The maximum time which shall be
considered reasonable hereunder shall be 6 years.

(f) Unless otherwise specified in the ordinance, any decision under an impact fee ordinance may
be appealed in the same manner provided by statute for appeals from the officer or board making that
decision, as set forth in RSA 676:5, RSA 677:2-14, or RSA 677:15, respectively.

{(g) The ordinance may also provide for a waiver process, including the criteria for the granting of
such a waiver.

(h) The adoption of a growth management limitation or moratorium by a municipality shall not
affect any development with respect to which an impact fee has been paid or assessed as part of the
approval for that development.

(i) Neitber the adoption of an impact fee ordinance, nor the failure to adopt such an ordinance,
shall be deemed to affect existing authority of 2 planning board over subdivision or site plan review,
except to the extent expressly stated in such an ordinance,

(§) The failure to adopt an impact fee ordinance shall not preclude a municipality from requiring
developers to pay an exaction for the cost of off-site improvement needs determined by the planning
board to be necessary for the occupancy of any portion of a development. For the purposes of this
subparagraph, "off-site improvements” means those improvements that are necessitated by a
development but which are located outside the boundaries of the property that is subject to a
subdivision plat or site plan approval by the planning board. Such off-site improvements shail be
limited to any necessary highwey, drainage, and sewer and water upgrades pertinent to that
development. The amount of any such exaction shali be a proportional share of municipal
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improvement costs not previously assessed against other developments, which is necessitated by the
development, and which is reasonably related to the benefits accruing to the development from the
improvements financed by the exaction. As an alternative to paying an exaction, the developer may
elect to construct the necessary improvements, subject to bonding and timing conditions as may be
reasonably required by the planning board. Any exaction imposed pursuant to this section shall be
assessed at the time of planning board approval of the development necessitating an off-site -
improvement. Whenever the calculation of an exaction for an off-site improvement has been
predicated upon some portion of the cost of that improvement being borme by the municipality, a
refund of any collected exaction shail be made to the payor or payor's successor in interest upon the
failure of the local legisiative body to appropriate the municipality's share of that cost within § years
from the date of collection. For the purposes of this subparagraph, failure of local legislative body to
appropriate such funding or to construct any necessary off-site improvement shail not operate to
prohibit an otherwise approved development,

(k) Revenue from impact fees imposed upon devejopment and collected by 2 municipality under
RSA 674:21, V for construction of or improvement to municipal road systems may be expended upon
state highways within the municipality only for improvement costs that are related to the capital needs
created by the development. Such improvements mnay include items such as, but not limited to, traffic
signals and signage, tuming lanes, additional trave! lanes, and guard rails, No such improvements
shall be constructed or installed without approval of the state department of transportation. In no event
shall impact fees be used for any improvements to roads, bridges, or interchanges that are part of the
interstate highway system. Nothing in RSA 674:21, V sball be construed as allowing or authorizing
additional impact fees merely by virtue of having approved the expenditure of collected fee revenue
for construction of or improvement of state highways, nor shall it be construed as aliowing the
adoption of new impact fees devoted to assessing impzcts to state highways.

(1) No later than 60 days following the end of the fiscal year, any municipality having adopted an
impact fee ordinance shail prepare a report listing all expenditures of impact fee revenue for the prior
fiscal year, identifying the capital improvement project for which the fees were assessed and stating
the dates upon which the fees were assessed and collected. The annual report shall enable the public
to track the payment, expenditure, and status of the individually collected fees to determine whether
said fees were expended, retained, or refunded.

VI. (a) In this section, "village plan alternative" means an optional land use control and subdivision
regulation to provide a means of promoting a more efficient and cost effective method of land
development. The village plan alternative's purpose is to encourage the preservation of open space
wherever possible. The village plan alternative subdivision is meant to encourage beneficial
consolidation of land development to permit the efficient layout of less costly to maintain roads,
utilities, and other public and private infrastructures; to improve the ability of political subdivisions to
provide more rapid and efficient delivery of public safety and school {ransportation services as
community growth occurs; and finally, to provide owners of private property with a method for
realizing the inherent development value of their real property in a manner conducive to the creation
of substantial benefit to the environment and to the political subdivision's property tax base.

{b) An owner of record wishing to utilize the village plan alternaiive in the subdivision and
development of a parce] of land, by locating the entire density permitted by the existing land use
regulations of the political subdivision within which the property is located, on 20 percent or less of
the entire parcel available for development, shall grant to the municipality within which the property
is located, as a condition of approval, a recorded ¢asement reserving the remaining land area of the
entire, original lot, solely for agriculture, forestry, and conservation, or for public recreation. The
recorded easement shall limit any new construction on the remainder lot to structures associated with
farming operations, forest management operations, and conservation uses, and shall specify that the
restrictions contained in the easement are enforceable by the municipelity. Public recreational uses
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shall be subject to the written approval of those abutters whose property lies within the village plan
alternative subdivision portion of the project at the time when such a public use is proposed.

{¢) The submission and approval procedure for a village plan alternative subdivision shall be the
same as that for a conventional subdivision. Existing zoning and subdivision regulations relating to
emergency access, fire prevention, and public health and safety concerns including any setback
requirement for wells, septic systems, or wetland requirement imposed by the department of
environmental services shail apply to the developed portion of a village plan alternative subdivision,
but lot size regulations and dimensional requirements having to do with frontage and setbacks
measured from all new property lot lines, and [ot size regulations, as well as density regulations, shall
not apply.

(1) The total density of development within a village plan alternate subdivision shall not exceed
the total potential development density permitted a conventional subdivision of the entire original Iot
unless provisions contained within the political subdivision's land use regulations provide a basis for
increasing the permitted density of development within a village plan alternative subdivision.

(2) In no case shall a political subdivision impose lesser density requirements upon a village
plan alternative subdivision than the density requirements imposed on a conventional subdivision.

(d) If the total area of a proposed village plan afternative subdivision including all roadways and
improvements does not exceed 20 percent of the total land area of the undeveloped lot, and if the
proposed subdivision incorporates the total sum of all proposed development as permitted by local
reguiation on the undeveloped lot, all existing and future dimensional requirements imposed by local
regulation, inclnding lot size, shall not apply to the proposed village plan alternative subdivision.

(e) The approving authority may increase, at existing property lines, the setback to new
construction within a village plan alternative subdivision by up to 2 times the distance required by
current zoning or subdivision regulations, subject to the provisions of subparagraph (c).

(f) Within a village plan alternative subdivision, the exterior wall construction of buildings shall
meet or exceed the requirements for fire-rated construction described by the fire prevention and
building codes being enforced by the state of New Hampshire at the date and time the property owner
of record files a formal application for subdivision approval with the political subdivision having
jurisdiction of the project. Exterior walls and openings of new buildings shall also conform to fire
protective provisions of all other building codes in force in the political subdivision. Wherever
building code or fire prevention code requirements for exterior wall construction appear to be in
conflict, the more stringent building or fire prevention code requirements shall apply.

{Paragraph VII effective July 1, 2017.]

VII. In this section, "integrated land development permit option" means an optional land use control
to allow a project to proceed, in whole or in part, as permitted by the department of environmental
services under RSA 489.

Source. 1983, 447:1. 1988, 149:1, 2. 1991, 283:1, 2. 1992, 42:1. 1994, 278:1. 2002, 236:1, 2. 2004,
71:1,2; 199:2, 3. 2005, 61:1, 2. 2008, 63:1. 2012, 106:1, 2. 2013, 270:5, 6. 2015, 31:1, eff. July 6,
2015, 2016, 6:3, 4, eff. June 1, 2017.

Section 674:21-a
674:21-a Development Restrictions Enforceable. — Any open space designation or other

development restriction which is part of a cluster development, planned unit development, village
plan alfernative subdivision, or other proposal approved under innovative land use controls, or which
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it would be inequitable to require the violation to be corrected.

I1. In lieu of the findings required by the board under subparagraphs I(2) and (b), the owner may
demeonstrate fo the satisfaction of the board that the violation has existed for 10 years or more, and
that no enforcement action, including written notice of violation, has been commenced against the
violation during that time by the municipality or any person directly affected.

111, Application and hearing procedures for equitable waivers under this section shall be governed
by RSA 676:5 through 7. Rehearings and appeals shall be governed by ..3A 677:2 through 14.

IV, Waivers shall be granted under this section only from physical layout, mathematical or
dimensional requirements, and not from use restrictions. An equitable waiver granted under this
section shall not be construed as a nonconforming use, and shall not exempt future use, construction,
reconstruction, or additions on the property from full compliance with the ordinance. This section
shall not be construed to alter the principle that owners of land are bound by constructive knowledge
of all applicable requirements. This section shall not be construed o impose upon nunicipal officials
any duty to guarantee the correctness of plans reviewed by them or property inspected by them.

Source. 1996, 226:4, eff. Jan. 1, 1997.
Section 674:34

674:34 Powers of Building Code Board of Appeals  The building code board of appeals shall
hear and decide appeals of orders, decisions, or determinations made by the building official or fire
official relative to the application and interpretation of the state building code or state fire code as
defined in RSA 155-A:1. An application for appeal shall be based on a claim that the true intent of the
code or the ruies adopted thereunder have been incorrectly interpreted, the provisions of the code do
not fully apply, or an equaily good or better form of construction is proposed. The board shall have no
authority to waive requirements of the state building code or the state fire code.

Source. 1983, 447:1. 2012, 242:17, eff. June 18, 2012.

Regulation of Subdivision of Land

Section 674:35

674:35 Power to Regulate Subdivisions. —

I. A municipality may by ordinance or resolution authorize the planning board to require
preliminary review of subdivisions, and to approve or disapprove, in its discretion, plats, and to
approve or disapprove plans showing the extent to which and the manner in which streets within
subdivisions shall be graded and improved and to which streets water, sewer, and other utility mains,
piping, connections, or facilities within subdivisions shall be instatled. A municipality may by
ordinance or resolution transfer authority to approve or disa_ ove plans showing the extent to which
and the manner in which streets within subdivisions shall be graded and improved from the planning
board to the governing body.

II. The planning board of a municipality shall have the authority to regulate the subdivision of land
under the enactment procedures of RSA 675:6, The ordimance or resolution which authorizes the
planning board to regulate the subdivision of land shall inake it the duty of the city clerk, town clerk,
clerk of district commissioners or other appropriate recording official to file with the register of deeds
of the county in which the municipality is located a certificate of notice showing that the planning
board has been so authorized, giving the date of such authorization.
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II1. The planning board shall not limit the number of building permits that may be issued except in
accordance with an innovative land use contro} ordinance addressing timing incentives and phesed
« relopment under RSA 674:21 and adopted under RSA 674:16; or an ordinance to regulate and
control the timing of development, adopted under RSA 674:22; or an ordinance establishing a
temporary moratorium or limitation on the issuance of building permits, adopted under RSA 674:23.
This paragraph shall not be construed to limit the planning board's authority to deny a subdivision
application on the basis that it is scattered or premature.

Source. 1983, 447:1. 2004, 71:3. 2005, 51:1. 2009, 200:2. 2014, 125:2, eff. Aug. 15, 2014,
Section 674:36

674:36 Subdivision Regulations

1. Before the planning board exercises its powers under RSA 674:35, the planning board shall adopt
subdivision regulations according to the procedures required by RSA 675:6.

II. The subdivision regulations which the planning board adopts may:

(2) Provide against such scattered or premature subdivision of iand as would involve danger or
injury to health, safefy, or prosperity by reason of the lack of water supply, drainage, transportation,
schools, fire protection, or other public services, or necessitate the excessive expenditure of public
funds for the supply of such services;

(b) Provide for the harmonious development of the mwunicipality and its environs;

(c) Require the proper arrangement and coordination of streets within subdivisions in relation to
other existing or planned streets or with features of the official map of the municipality;

(d) Provide for open spaces of adequate proportions;

(e) Require suitably located streets of sufficient width 1o accommodate existing and prospective
traffic and to afford adequate light, air, and access for firefighting apparatus an¢ _uipment to
buildings, and be coordinaied so as to compose a convenient system;

(f) Require, in proper cases, that plats showing new streets or narrowing or widening of such
streets submitted to the planning board for approval shall show 2 park or parks suitably located for
playground or other recreational purposes;

(2) Require that proposed parks shall be of reasonable size for neighborhood playgrounds or other
recreational uses;

(h) Require that the land indicated on plats submitted to the planning board shall be of such
character that it can be used for building purposes without danger to health;

(1) Prescribe minimum areas of lots so as to assure conformance with local zoning ordinances and
to assure such additional areas as may be needed for each ot for on-site sanitary facilities;

(i) Include provisions which will tend to creaie conditions favorable 1o health, safety,
convenience, or prosperity; and

(k) Encourage the installation and use of solar, wind, or other renewable energy systems and
protect access to energy sources by the regulation of orientation of streets, lots, and buildings;
establishment of maximum building height, minimum set back requirements, and limitations on type,
height, and placement of vegetation; and encouragement of the use of solar skyspace easements under
RSA 477,

{1} Provide for efficient and compact subdivision development which promotes retention and
public usage of open space and wildlife habitat, by allowing for village plan alternative subdivision as
defined in RSA 674:21, VL.

(m) Require innovative land use controls on lands when supported by the master plan.

(n) Include provision for waiver of any portion of the regnlations. The basis for any waiver
granted by the planning board shall be recorded in the minutes of the board. The planning board may

App. 42
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only grant a waiver if the board finds, by majority vote, that:

(1) Strict conformity would pose an unnecessary hardship to the applicant and waiver would not
be contrary to the spirit and intent of the regulations; or

(2) Specific circumstances relative to the subdivision, or conditions of the land in such
subdivision, indicate that the waiver will properly carry out the spirit and intent of the regulations.

(o) As a condition of subdivision approval, where the subdivision requires an alteration of terrain
permit under RSA 485-A:17, require that the applicant protect or document archeological resources in
areas of archeological sensitivity that have been identified in the master plan in accordance with RSA
674:2, Ill(h).

IiI. The subdivision regulations of the planning board may stipulate, as a condition precedent to the
approval of the plat, the extent to which and the manner in which streets shall be graded and improved
and to which water, sewer, and other utility mains, piping, connections, or other facilities shall be
installed. The regulations or practice of the planning board:

{a) May provide for the conditional approval of the plat before such improvements and
installations have been constructed, but any such conditional approval shall not be entered upon the
plat.

(b) Shall provide that, in lien of the completion of street work and utility installations prior to the
final approval of a plat, the planning board shall accept a performnance bond, irrevacable letter of
credit, or other type or types of security as shall be specified in the subdivision regulations; provided
that in no event shall the exclusive form of security required by the planning board he in the form of
cash or a passbook. As phases or portions of the secured improvements or installations are completed
and approved by the planning board or its designee, the municipality shall partially release said
security to the extent reasonably calculated to reflect the value of such completed improvements or

 installations. Cost escalation factors that are applied by the planning board to any bond or other
security required under this section shall not exceed 10 percent per year, The planning board shall,
within the limitations provided in this subparagraph, have the discretion to prescribe the type and
armount of security, and specify a period for completion of the improvements and utilities to be
expressed in the bond or other security, in order to secure to the municipality the actual construction
and instatlation of such improvements and utilities. The municipality shall have the power to enforce
such bonds or other securities by all appropriate legal and equitable remedies.

(c) May provide that in lien of the completion of street work and utility installations prior te the
final approval of the plat, the subdivision regulations may provide for an assessment or other method
by which the municipality is put in an assured position to do said work and to make said alterations at
the cost of the owners of the property within the subdivision.

IV. ..e planning board shall not require, or adopt any reguiation requiring, the installation of a fire
suppression sprinkler system in proposed one- or 2-family residences as a condition of approval for a
local permit. Nothing in this paragraph shall prohibit a duly adopted regulation mandating a cistern,
dry hydrant, fire pond, or other credible water source other than 2 fire suppression sprinkler system.
Nothing in this paragraph shall prevent an applicant from offering to install fire suppression sprinkler
systems in proposed one- or 2-family residences and, if the planning board accepts such offer, the
instailation of such systems shall be required and shall be enforceable as a condition of the approval.
The applicant or the applicant's successor in interest may substifute another means of fire protection in
lieu of the approved fire suppression sprinkler system provided that the planning board approves the
substitution which approval shell not be unreasonably upheld or delayed.

Source. 1983, 447:1. 1986, 200:2. 1988, 3:1. 2002, 73:3; 236:4. 2004, 71:4; 199:4. 2009, 292:1. 2011,
203:1. 2013, 76:2, eff. Jan, 1, 2014; 207:1, eff. Sept. 8, 2013,

Section 674:37

App. 43
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Section 674:42

674:42 Status of Existing Platting Statutes, —~ After a planning board is granted plaiting
Jjurisdiction by a municipality under RSA 674:35, the planning board's jurisdiction shall be exclusive,
except to the extent that the municipality bas transferred authority to approve or disapprove plans
showing the extent to which and the manner in which streets within subdivisions shall be graded and -
improved from the planning board to the governing body pursuant {o RSA 674:35, 1. All statutory
contro] over plats or subdivisions of land granted by other statutes shall be given effect to the extent
that they are in harmony with the provisions of this title. The planning board shall have all statutory
conirol over plats or subdivisions of land. Prior laws which are inconsistent with the powers granted
to the planning board and the municipality under this title, and which have expressly by ordinance
been adopted by a municipality and made available to a planning board according to the provisions of
this title, are hereby declared to have no application, force or effect so long as the powers conferred
by this title shall continue to be exercised by a municipality.

Source. 1983, 447:1. 2014, 125:3, eff. Aug. 15, 2014,

Site Plans

Section 674:43

674:43 Power to Review Site Planrs, —

1. A municipality, having adopted a zoning ordinance as provided in RSA 674:16, and where the
planning board has adopted subdivision regulations as provided in RSA 674:36, may by ordinance or
resolution further authorize the planning board to require preliminary review of site plans and to
review and approve or disapprove site ptans for the development or change or expansion of use of
tracts for nonresidential uses or for multi-family dwelling units, which are defined as any structures
containing more than 2 dwelling units, whether or not such development includes a subdivision or
resubdivision of the site.

II. The ordinance or resolution which authorizes the planning board to review site plans shall make
it the duty of the city clerk, town clerk, village district clerk or other appropriate recording official to
file with the register of deeds of the county in which the municipality is situated a certificate of notice
showing that the planning board has been so authorized, giving the date of such authorization.

II1. The local legislative body of a municipality may by ordinance or resolution authorize the
planning board to delegate its site review powers and duties in regard to minor site plans to a
committee of technically qualified administrators chosen by the planning board from the departments
of public works, engineering, community development, planning, or other similar departments in the
municipality. The local legislative body may further stipulate that the committee members be
residents of the municipality. This special site review committee may have final authority to approve
or disapprove site plans reviewed by it, unless the local legislative body deems that final approval
shail rest with the planning board, provided that the decision of the committee may be appealed to the
full planning board so long as notice of appeal is filed within 20 days of the committee's decision, All
provisions of RSA 676:4 shall apply to actions of the special site review committee, except that such a
committee shall act to approve or disapprove within 60 days after submissions of applications, subject
to extension or waiver as provided in RSA 676:4, I{f). If a municipality authorizes a site review
committee in accordance with this paragraph, the planning board shail adopt or amend its regulations
specifying application, acceptance and approval procedures and defining what size and kind of site
plans may be reviewed by the site review committee prior to authorizing the comrmnittee.

App- 44
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1V. The local legislative body of a municipality may by ordinance or resolution establish thresholds
based on the size of a project or a tract below which site plan review shall not be required. If a
municipality establishes a size limit below which site plan review shall not be required, the planning
board shall adopt or amend its regulations to clearly reflect that threshold. Nothing in this paragraph
shall preclude the planning board from establishing such thresholds in the absence of action by the
legislative body.

V. Site plan review shall not be required for a collocation or a modification of a personal wireless
service facility, as defined in RSA 12-K:2.

Source. 1983, 447:1. 1987, 256:2. 1988, 9:1. 1995, 303:3. 2005, 33:1. 2013, 267:10, eff. Sept. 22,
2013.

Section ¢, ~:44

674:44 Site Plan Review Regulations. ~-
1. Before the planning board exercises its powers under RSA 674:43, it shall adopt site plan review
regulations according to the procedures required by RSA 675:6.
11, The site plan review regulations which the planning board adopts may:

(a) Provide for the safe and attractive development or change or expansion of use of the site and
guard against such conditions as would involve danger or injury to health, safety, or prosperity by
reason of

(1) Inadequate drainage or conditions conducive to flooding of the property or that of another;

(2} Inadequate protection for the quality of groundwater;

(3) Undesirable and preventable ¢  aents of pollution such as noise, smoke, soot, particulates,
or any other discharge into the environment which might prove harmful to persons, structures, or
adjacent properties; and

(4) Inadequate provision for fire safety, prevention, and control.

(b) Provide for the harmonious and aesthetically pleasing development of the municipality and its
environs.

(c) Provide for open spaces and green spaces of adequate proportions.

(d) Require the proper arrangement and coordination of streets within the site in relation to other
existing or planned streets or with features of the official map of the municipality;

(&) Require suitably located streets of sufficient width to accommodate existing and prospective
traffic and to afford adequate Jight, air, and access for firefighting apparatus and equipment to
buildings, and be coordinated so as to compose a convenient system;

(f) Require, in proper cases, that plats showing new streets or narrowing or widening of such
streets be submitted to the planning board for approval;

{g) Require that the land indicated on plats submitted to the planning board shall be of such
character that it can be used for building purposes without danger to health;

(h} Include such provisions as will tend to create conditions favorable for health, safety,
convenience, and prosperity;

(1) Require innovative land use conirois on lands when supported by the master plan; and

(j) Require preliminary review of site plans.

(k) As a condition of site plan approval, require that the applicant protect or docuinent
archeological resources in areas of archeological sensitivity that have been identified in the master
plan in accordance with RSA 674:2, [Ii(h).

I The site plan review regulations which the planning board adopts shall:
(a) Provide the procedures which the board shali follow in reviewing site plans;
(b) Define the purposes of site plan review;

App. 4
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(c) Specify the general standards and requirements with which the proposed development shall
comply, including appropriate reference to accepted codes and standards for construction;

(d) Include provisions for guarantees of performance, including bonds or other security; and

(e) Include provision for waiver of any portion of the regulations. The basis for any waiver
granted by the planning board shall be recorded in the minutes of the board. T planning board may
only grant a waiver if the board finds, by majority vote, that:

(1) Strict conformity would pose an unnecessary hardship to the applicant and waiver would not
be contrary to the spirit and intent of the regulations; or

(2) Specific circumstances relative to the site plan, or conditions of the land in such site plan,
indicate that the waiver will properly carry out the spirit and intent of the regulations,

I'V. The site plan review regulations of the planning board may stipulate, as a condition precedent
to the approval of the plat, the extent to which and the manner in which streets shall be graded and
improved and to which water, sewer, and other ufility mains, piping, connections, or other facilities
shall be installed. The regulations or practice of the planning board:

(a) May provide for the conditional approval of the plat before such improvements and
instailations have been constructed, but any such conditional approval shall not be entered upon that
plat.

(b} Shall provide that, in lieu of the completion of street work and utility installations prior to the
final approval of a plat, the planning board shall accept a performance bond, irrevocable letter of
credit, or other type or types of security as shall be specified in the site plan review regulations, The
planning board shall have the discretion to prescribe the type and amount of the bond or other
security, require satisfactory evidence of the financial ability of any surety or financial institution to
pay such bond or other type of security, and specify a period for completion of the improvements and
utilities to be expressed in the bond or other security, in order to secure to the municipality the actuat
construction and installation of such improvements and utilities. The municipality shall have the
power to enforce such bonds or other securities by all appropriate legal and equitable remedies.

V. The planning board may, as part of its site plan review regulations, require an applicant to pay
all costs for notification of abutters and may provide for the assessment of reasonable fees to cover
the board's adminisirative expenses and costs of special investigation and the review of documents
and other matters which may be required by particular applications.

Source. 1983, 447:1. 1985, 103:21. 1986, 200:3. 1987, 256:3. 2004, 71:5. 2005, 33:2. 2009, 292:2.
2013, 76:3, eff. Jan, 1, 2014,

Heritage Commission

Section 674:44-a

674:44-a Heritage Commission. — A heritage commission may be established in accordance with
RSA 673 for the proper recognition, use, and protection of resources, tangible or intangible, primarily
man-made, that are valued for their historic, cultural, aesthetic, or community significance within
their natural, built, or cultural contexts.

Source. 1992, 64:2, eff, June 19, 1992,

Section 674:44-b

App. 46
http://www.gencourt.state, nh.us/rsa/html/L. .. //674/674-mrg.htm 6/13/2017



Section 675:6 Method of Adoption. Page 1 of 1

UTLe LXTV
rLANNINC AND 7ONING

CHAPTER 675
ENACTMENT AND ADOPTION PROCEDURES

Zoning Ordinance, Historic District Ordinance and Building
Code Enactment Procedures

Section 675:6

675:6 Method of Adoption, — Every local master plan, subdivision regulation, site pian review
regulation and historic district regulation referred to in this title shall be adopted or amended by the
planning board or historic district comumission, as appropriate, in the following manner:

L. The board or commission, as appropriate, shall hold a public hearing prior to adoption or
amendment. Notice for the time and place of the hearing shall be as provided in RSA 675.7.

1i. The board or commission, as appropriate, may adopt or amend the master plan or regulation
upon completion of the public hearing by an affirmative vote of a majority of its members.

I11. No master plan, regulation, amendment or exception adopted under this section shall be legal or
have any force and effect until copies of it are certified by a majority of the board or commission and
filed with the city clerk, town clerk, or clerk for the county commissioners,

IV. The historic district commission may adopt or amend regulations only after the commission has
held a public hearing within the district. Notice for the time and place shall be as provided in RSA
675:7. The adopted regulations shall be certified by a majority of the historic district commission
members and filed with the city clerk, town clerk, or clerk for the county commissioners.

Source, 1983, 447:1. 1985, 103:24, 1989, 266:26, eff. July 1, 1989,

App. 47
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CHAPTER Jus 1300 LAND SALES FULL DISCLOSURE RULES
Statutory Authority; RSA 356-A:2; RSA 356-A:3, II, RSA 541-A
™ /ISION NOTE:

Document #9782-A and Document #9782-B, effective 9-11-10, readopted with amendments Chapter Tus
1300 on land sales full disclosure rules, Amendments included the repeal of certain rules in the former Chapter
Jus 1300 and renumbering of other rules in that chapter. Document #9782-A contains rules which will expire in
B years pursuant to RSA 541-A:16, ITI unless amended, repealed, or superseded before that. Document #9782-B
conteins rules on agency forms subject to RSA 541-A:19-b and which will not expire except pursuant o RSA
541-A:17, 11, The source notes for rules in Jus 1300 jndicate which rules in Jus 1300 have provisions in
Document #9782-A or Document #9782-B, or both, Document #9782-A and Document #9782-B replace all
prior filings for rules in Jus 1300.

The prior filings for rules in Jus 1300 include the following documents:

#5298, effective 1-19-92, EXPIRED 1-19-98
#7640, effective 1-31-02, EXPIRED 1-31-10
#9687, INTERIM, effective 3-31-10

PART Jus 1301 DEFINITIONS

Jus 1301,01 “Bureau” means the bureau of consumer protection and entitrust, New Hampshire attorney
general’s office,

§--:e. (See Revision Note at chapter heading for Jus 1300}
Hyrs2-A, eff 9-11-10

Jus 1301.02 “Documentary evidence” means:
{(a) In the case of cost estimates, documentation obtained from the suppliers of the service; and
(b) In the case of estimates of completion dates:

(1) Actual coniracts awarded;

(2) Engineering schedules; or

(3) Other evidence of commitments to complete construction.

Sour- (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1301.03 “Good faith estimate” means an estimate based on such documentary evidence as is available.

Source, (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 5-11-10

Jus 1301.04 “Institutional lender” means “institutional lender” as defined in RSA 356-B:3, X VI, namely:
(a) Commercial or savings banks;

(b) Savings and loan associations;

(c) Trust companies;

(d) Credit unions;

(e) Industrial loan associations;

hitp:/feww.gencourt.state.nh.us/rules/state_agencies/jus1300.html App. 48
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(f) Insurance companies;
{g) Pension fund;
(h) Business trust, including but not fimited to:
(1) __.al estate investment {rusts; or
{2) Any other lender regularly engaged in ﬁnanciﬁg the:
a. Purchase;
b. Construction; or
c. Improvement of real estate;
(i) Any assignee of loans made by such lender; or
(i} Any combination of the foregoing entities.

8-~ -e. {See Revision Note at chapter heading for Jus 1300)

#Hy r52-A, eff 8-11-10

Jus 1301.05 “Non-institutional lender” means any individual or entity which provides financing to any
subdivider for:

(2) Acquisition of a subdivision or any portion of a subdivision;
(b} Construction of improvements; or

(¢} Any other costs associgted with the development or marketing of any lots, parcels, units, or interests in
a subdivision.

Sour-- (See Revision Note at chapter heading for Jus 1300)
#97%2-A, eff 5-11-10

Jus 1301.06 . -incipal” means:

(a) Each officer, partner or trustee of the declarant, or the subdivider, or person occupying similar status or
performing similar functions;

(b) Each natural person who is a real party in interest having more than a 10 percent ownership or
beneficial interest in the subdivision, or having nore than a 20 percent ownership or beneficial interest in any
entity that has a majority direct or majority beneficial interest in the subdivision; or

(c) Any other person that the bureau reasonably determines should be treated as a principal for purposes of
submitting information required by Jus 1306.04.

8§31 (See Revision Note at chapter heading for Jus 1300)
#9152-A, eff 9-11-10

PART Jus 1302 FEES

Jus 1302.01 M-« ~Payment. Fees paid by check or money order shall be made payable to the State of
New Hampshire.

£+, (See Revision Note at chapter heading for Jus 1300}
Y rs2-A, eff 9-11-10

Jus 1302,02 C * '-*-~ ~“Fees.

App. 49
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o (2) The amount of the fee for an initial application for registration or an application for registration of
additional lots, parcels, units, or interests shal! be calculated pursuant to this section,

(b) The fee accompanying each initial application for registration shall be no less than $600 and na more
than $5,000. The fee accompanying each additional application shall be no less than $400, nor more than
$5,000. The total fee for a subdivision that is to be registered in phases may exceed $5,000.

{c) Subject to paragraph Jus 1302.02(a), the amount of the fee for each application shall be calculated by
multiplying the number of lots, parcels, units, or interests for which registration is songht, by $60. This figure
shall not include all lots, parcels, units, or interests that eventually might be included in the subdivision, but only
those lots, parcels, units, or interests for which registration at the present time is sought.

(d) No subdivider shall apply amounts paid in connection with an application to future applications or to
registration of additional lots, parcels, units, or interests.

(e) The amount of the appropriate fee and any refund shall be determined by reference to the number of
lots, parcels, units, or interests applied for, and not by reference to the number of lots, parcels, units, or interests
actually registered.

(f) So that RSA 356-A:5, VII can be applied consistently with RSA 356-B:51, VII, a subdivision involving
time sharing interests or +  far interests shall be subject to a fee schedule based on the number of units, or
similar desipnations it contains, rather than the number of time sharing interests, or similar interests, if the
subdivision is constituted in such 2 manner as to contain the equivalent of units.

Sour—- (See Revision Note at chapter heading for Jus 1300}
#9782-A, eff 9-11-10

Jus 1302.03 ™ “inds.

(a) Upon discovery by the bureau that an overpayment has been made, the bureau shall, as soon thereafter
Bs is practicable, cause to be returned to the applicant the amount of the overpayment.

(b) No refund shall be due if an application is rejected by the bureau or withdrawn by the applicant after a
Notice of Filing has been issued.

(c) Once an application has been rejected or withdrawn, reconsideration of the application or the filing of a
new application shall require submission of an additional fee calculated in the manner provided by Jus 1302.02.

(d) When an application has been returned to the applicant pursuant to Jus 1306.14, the bureau shall as
soon thereafter as is practicable return the application fee in its entirety.

Sc -, {See Revision Note at chapter heading for Jus 1300)
#9r182-A, eff 9-11-10

Jus 1302.04 ™ " n Fees. The amount of the fee which shall accompany an application for exemption
shall be $200.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

PART Jus 1303 SUBDIVISIONS REGULATED

Jus 1303.01 " Not Ex¢* " re. The subdivisions, Jots, parcels, units, and interests described in-Jus 1303
shafl not be exclusive of any other subdivisions, lots, parcels, units, and interests regulated under RSA 356-A and
these rules,

—_—

Sour-~ (See Revision Note at chapter heading for Jus 1300)
#9785 £-A, eff 9-11-10

Jus 1303.02 *“-~1bership Campgrounds.

App. 50
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(&) The provisions of RSA 356-A and these rules shall apply to campgrounds, to the extent that persons are
offered the exclusive right to occupy one or more campground sites, one or more times during the year, for a
period of more then 5 years.

(b) Consistent with Jus 1303.02(a), “interest” as defined in RSA 356-A:1, XV, shall include the exclusive
right to occupy one or more campground sites, lots, parcels, or units, one or more times during the year, for &
period of more than 5 years from the date of execution of an instrument for the disposition of such right,
regardless of whether such right is accompanied by a fee simple interest or & leasehold, or neither of them, in said
campground sites, [ots, parcels, or units.

(¢) The term interest shall include;
(1) “Intervat Ownership Interest;”
{2) “Vacation License;”
(3) “Campground Membership;* or
(4) Any other similar terms.

{d) This section shall not be deemed to exempt campground membership programs from complying with
the time sharing provisions of RSA 356-A and these rules, to the extent that such programs involve time sharing
interests,

“-rce. {See Revision Note at chapter heading for Jus 1300)
"y IR2-A, eff 9-11-10

Jus 1303.03 Tl

{a) To the extent that a plan of development provides for a series of adjoining condominiums, one or more
of which contain fewer than 11 units, resuiting in the division of contiguous land into more than 15 parcels, lots,
units, or interests by whichever measure results in the greater number, the pian shall be considered a method of
disposition adopted for the purpose of evasion of RSA 356-A, unless the developer, prior to offering or disposing
of any interest in the condominium units;

(1)} Obtains registration or exemption from registration for each unit, pursuant to0 RSA 336-A:5 and
A:8 or RSA 356-A:3,1; and

(2) Obtains registration or exemption from registration of each unit in any condominium containing
more than 10 units, pursvant to RSA 356-B:51 and B:54, or RSA 356-B:49, 111,

Source. (See Revision Note at chapter heading for Jus 1300)
H#9782-A, eff 9-11-10

Jus 1303.04 Planned U-™ or Plan - * ™ -~ider*"-' Devr '~ ~ment.

(a) All developments containing a mix of condominiums and single-family or other residential lots,
parcels, units, or interests, shall be subject to RSA 356-A and these rules, provided however, that:

(1) The fee submitted with an application for registration or exemption of the subdivision need not
include an amount for the condominium units which are to be separately registered or exempted
under RSA 356-B; and

(2) All condominiums in the development which contain more than 10 units shall be separately
registered or exempted under RSA 356-B, prior to the offering or disposing of interests in units in
those condominiums.

S¢ 1. (See Revision Note at chapter heading for Jus 1300}
#9/52-A, eff 9-11-10

App. 51
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) .!us 1303.05 Application of Rules *- “ut ** ‘siong ¥’ 'h May Cor*~* *~ y Morg Lots, or Inter " Any
subdivision which might, at any time, inciuge more than 15 1ots, parcels, unts, or interests shall be supjected to
RSA 356-A and these rules, if the ultimate use of any of the lots, parcels, units, or interests is to be residential,

Sov"  (See Revision Note at chepter heading for Jus 1300)
#9752-A, eff 9-11-10

PART Jus 1304 EXEMPTIONS FROM REGISTRATION

Jus 1304.01 Time Sharing and " mpgrou- - No subdivision in which time share interests are offered
shall be eligible for exemption from registration amu arnual reporling under Jus 1304.03, Jus 1304.07, or Jus
1304.10.

Sor~-- . (See Revision Note at chapter heading for Jus 1300)
#9T7u2-A, eff 9-11-10

Jus 1304.02 Recordkeeping. Every subdivider shall keep a copy of each document and all written
information submitted to the bureau in connection with any application for exemption from registration
ultimately granted, until January 31 of the calendar year following the year in which all lots, parcels, units, or
interests in the subdivision have been sold or disposed of by the subdivider.

Sougee. {(See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1304.03 Urban Singl- “umnily Residence and Duple ~ emy* -2

(8) The burean shall exempt a subdivision from registration and annual reporting requirements of RSA
356-A:4, 1 and RSA 356-A:5 through RSA 356-A:9, if the conditions below are met:

(1)} The subdivision shall have no more than 50 lots, parcels, units, or interests, including any that
might be added at any future time, and the total number of lats offered pursuant to each exemption
application shall not exceed 35;

(2) Each lot offered or disposed of under the exemption shall be limited exclusively by:
a. Enforceable covenants or restrictions; or
b. Enforceable zoning ordinances to single-family residences or duplexes;

(3) The town or city in which the lots for which an exemption is applied shall have a population of at
least 15,000 at the time the application is filed;

(4) Each of the fowns or cities in which lots for which exemption is applied shal! have, prior to the
time the appiication is filed

a. Established a planning board pursuant to RSA 673:1, 1;
b. Adopted a building code pursuant to RSA 673:1, V;
c. Appointed a building inspector pursuant to RSA 6§73:1, III;

d. Adopted a master plan or sections or parts of 2 master plan pursuant to RSA 674:1 and
675:6; and

e. Adopted a zoning ordinance pursuant to RSA 674:16;

(5) If the streets or roads providing access fo the subdivision and to the lots for which exemption is
applied are not complete at the time the application is filed, the subdivider shall post surety

App. 52
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acceptable to the town or city in the full amount of the cost of completing the streets or roads to
assure completion to local standards;

{6) Surety required by (a)(5) above shall:
a. Be in the form prescribed by Jus 1304.14; and

b. Be posted as required by (2)(5) prior to an application for exemption under Jus 1304.03
being filed; :

(7) The town or city, or a2 homeowners' association shall have accepted or be obligated to accept the
responsibility for maintaining the street or road upon which the lot is situated;

(8) In any case in which a homeowners' association has accepted or is obligated 1o accept
maintenance responsibility, the subdivider shall, prior to the signing of a contract or agreement io
purchase, provide the purchaser with a good faith written estimate of the cost of carrying out the
responsibility over the first 10 years of ownership;

(9} At the time of elosing, potable water, sanitary sewage disposal, and electricity shall be extended
to the lot, or the town or city must be obligated to install the facilities within 180 days following
closing;

{10} For subdivisions which will not have central water or sewage disposal systems, there shall be
assurances that an adeguate potable water supply is available year-round and that the lot is approved
for the installation of a septic tank;

(11) The contraet of sale shall require delivery of a warranty deed, free from monetary liens and
encumbrances, to the purchaser within 360 days afier the signing of the sales contract;

(12) The contract of sale shall be voidable at the election of the purchaser, in the event the warranty
deed has not been delivered within the required time period, and the contract shall state that it is so
voidable;

(13) The purchaser or purchaser’s spouse shall make a personal, on-site inspection of the lot
purchased prior to signing a contact or agreement to purchase;

(14) If the subdivider or agent represents in any manner that improvements, roads, sewers, water, gas
or electric service, or recreationai amenities will be provided or completed by the subdivider, the
purchase and sale agreement shall contain provisions so obligating the subdivider;

(15) The purchase and sale agreement shall contain a notice specifying the cancellation rights
provided by RSA 356-A:4, IT and shall identify the person or institution holding deposits in escrow
by name and address; and

{16) The subdivider shall not:

a. Have been convicted of any crime within the past 10 years which, if committed in this state
would constitute a fetony;

b. Have been the subject of a cease and desist order, revocation, mjunction, or similar
enforcement order relating to illegal condominium or land sales activity in this state or
elsewhere; and

¢. Have as a principal, any person or entity who has been subject to such enforcement order or
criminal conviction, or who has been & principal in an entity that has been subject to such
enforcement order or criminal conviction.

(b) For purposes of (a)(2)b, above, mobile homes, townhouses, and residences for one family use shal! be
considered single-family residences for purposes of this exemption provision.
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) (¢} In the case of a subdivision located in more than one town or city, only those lots located in a town or
’ city meeting the population requirement of (a)(3) shall be exempted.

(d) For purposes of determining the population of towns and cities under (a)(3), the bureau shall rely on
‘ the most recent population statistics available from the office of state planning.

‘ {e) Notwi;hstanding (2), above, an exemption shall not be granted if it does not protect purchasers
consistent with RSA 356-A,

| Source. (See Revision Nofe at chapter heading for Jus 1300)
HOTB2-A, eff 9-11-10

Jus 1304.04 Appl'--*o~ “w ™" -n “"gle Famils ™-sidence and Duplex Exemption. A subdivider
requesting an exemption trom registranon pursuant to section Jus 1304.03 shall complete application Form
‘ CPLS}I21 (July, 2010), and shall file the application at the offices of the bureau,

Source, (See Revision Note at chapter heading for Jus 1300}
\ #9782-B, eff 9-11-10

Jus 1304.05 Fees for Urban <" 1gle Family Re-""-ace and Dur'-— Exemption. The application shall be
} accompanied by 2 non-refundable fee 1n the amount of »200.

S§-te. (See Revision Nate at chapier heading for Jus 1300)
Hy rx2-A, eff 9-11-10

Jus 1304.06 Effect of Filing,

(a) As to those 35 or fewer lots identified in the application filed under Jus 1304.04, the exemption from
registration and annual reporiing shatt be effective as of the date the ceriificate of exemption is issued by the
bureau, and offers and dispositions may commence as of that date.

(b) No person shall file an application under Jus 1304.04 that is incomplete in any respect, nor shall any
person seek a waiver of this requirement or any of the requirements of Jus 1304,03 through Jus 1304.06.

{c) Any offer or disposition of any lot, unit, parcel, or interest in a subdivision for which an incomplete
application has been filed shall be deemed an offer or disposition in violation of RSA 356-A:4, 1.

Source. {See Revision Note at chapter heading for Jus 1300)
#OT782-A, eff 9-11-10

Jus 1304.0? r‘!‘ay_]f:—i T“_-x_em_;: .

{2) The bureau shall exempt a subdivision from the registration and annual reporting requirements of RSA
356-A:4, Tand RSA 356-A:5 through RSA 356-A:9 if the following conditions are met:

(1) The subdivision shall have no more than 50 lots, parcels, units, or interests, including any that
may be added at a future time;

{2) The town or city in which the lots, parcels, units, or interests for which exemptien is applied are
located, shall have, prior to the time the application is filed, established a planning board pursuant to
RSA 673:1,1;

(3) If the streets or roads providing access to the subdivision and to the lots, parcels, units, or
interests for which exemption is applied are not compiete at the time the application js filed, the
subdivider shall post suréty acceptable to the town or city as follows:

a. The surety shall be in the full amount of the cost of completing the streets or roads to assure
completion to local standards and;

b. The surety shall be in the form prescribed by Jus 1304.14;
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{4) The subdivision shall meet the requirements of Jus 1304.03(a) (7)-(16), except that Jus 1304.03
() (7) and (B) need not be complied with if the subdivider discloses in the purchase and sale
agreement that no assurances are made with respect to the matters included in those paragraphs; and

(5) Atthe time the application is filed, the subdivider shall:
a. Be the current owner of record of the lots, parcels, units, or interests in the subdivision; or

b. Be able to present evidence that it can convey or can reasonably be expected to be able to
convey title by warranty deed if the purchaser complies with the terms of the offer.

(b} Notwithstanding the provisions of Jus 1304.07(a), abave, an exemption shall not be granted if it does
not protect purchasers pursuant fo RSA 356-A.

=17~ {See Revision Note at chapter heading for Jus 1300)
w9 rbs-a, eff 9-11-10

Jus 1304.08 App"--ion ™" 50 Lot Exen

(a) A subdivider requesting an exemption from registration pursuant to Jus 1304.07 shall complete
application Form CPLS122 (July, 2010) and file the application at the offices of the bureau.

(b) The application shall be accompanied by a non-refundable fee in the amount of $200.

Source, {See Revision Note at chapter heading for Jus 1300)
#0782-B, eff 9-11-10

Jus 130409 Re~“-wb Tureau. The time periods and procedures provided by Jus 1305.01(d) shall govern
the applications made pursuant to Jus 1304.03 and Jus 1304.07.

Sou - {See Revision Note at chapter heading for Jus 1300)
#9752-A, eff 9-11-10

Jus 1304,10 Exemptior ™~ _Registration: ™" g "~ >unds.

(a) The bureau shal} exempt any subdivision from the registration and annual reporting requirements of
RSA 356-A:4, I and RSA 356-A:5 - 9, if it finds that such registration and annual reports are not necessary in the
public interest and for the protection of purchasers by reason of the small amount involved or the limited
character of the offering,

(b) No person shall request an exemption from registration, pursuant to this section, for any subdivision
that would be eligible for consideration for exemption under Jus 1304.03 or Jus 1304.07.

S-—g. (See Revision Note at chapter heading for Jus 1300)
#y r52-A, eff 9-11-10

Jus 1304.11 *-plication. The provisions of Jus 1305.01 shall govern application procedures under Jus
1304.10.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1304.12 ™ »mption Cert"™™ -2 for 50 * ~* Exem“ -~

{a) ‘Exemption from the registration and annual reporting requirements of RSA 356-A shall be evidenced
by a certificate issued by the bureau to the subdivider.

(b} The exemption shall authorize the offer or disposition of only those lots, parcels, units, or interests
identified in the certificate.
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(c) The exemption shall be effective as of the date the Certificate of Exemption is issued by the bureau,
and offers and dispositions may commence as of that date.

{d) The subdivider of a subdivision located in New Hampshire shali cause any certificate of exemption
issued by the bureau with respect to such subdivision to be recorded in the registries of deeds for counties in
which the subdivision is located, Such recordation shall occur within 10 days of receipt of a cenificate of
exemption by the subdivider,

(e) The subdivider shall, as soon as is practicable:
{1) Obtain recordation data, consisting of:
a. The date of recordation; and
b. The book and page numbers or their equivalent; and

{2} Provide the bureau, in writing, with a copy of the recorded certificate within 10 days after receipt
thereof by the subdivider.

| (f) Except as otherwise provided by the terms of the certificate, an exemption shall remain in full force and
effect until such time as it has been suspended or revoked as provided by Jus 1305.03.

‘ Source. (See Revision Note at chapter heading for Jus 1300)
! #9782-A, eff 9-11-10

Jus 1304.13 Pror Sales.

(a) The exemptions from registration and annual reporting provided by Jus 1304.03, Jus 1304.07, and Jus
1304.10 shall not be available for any subdivision in which the subdivider has conveyed a legal or equitable
interest in any parcel, lot, unit, or interest by means of a deed or other final disposition, including the signing of
an installment contract, prior to abtaining an exemption,

{b) Nothing in Jus 1304.13 shall be construed to prevent the bureau from taking any administrative or
judicial action, otherwise authorized by law, against any person who has engaged or is about to engage in conduct
constituting a violation of RSA 356-A or these rules, including the conduct described in Jus 1304.13(a).

~

ree. (See Revision Note at chapter heading for Jus 1300)
7y 182-A, eff 9-11-10

Jus 1304.14 Street and Roa” ™on -
{a) The surety required with respect to completion of streets or roads shall be in the form of:
(1) A bond;
(2) An irrevocable letter of credit;
(3) A mortgage to the governmental entity requiring the surety; or
{4} Other forn acceptable to the town or city and to the bureau.

(b) Jus 1304.14 shall not be construed as requiring a town or city to accept any of the forms of surety
described in paragraph Jus 1304.14(a), nor shall it be construed as requiring the bureau to accept the form or
amount of any surety accepted by the town or city.

Source. {See Revision Note at chapter heading for Jus 1300}
#9782-A, eff 9-11-10

Jus 1304.15 Applications Not in Proper Form.
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(2) Upon receipt of an application for exemption pursuant to Jus 1304.03, Jus 1304.07, or Jus 1304.10, that
is not in proper form, including but not limited to an incomplete application or an epplication made on Bn
incorrect form, the bureau shall reject the application, However, if the bureau has reason to believe the
application can be readily put into proper form, it shalf retain the application and issue to the applicant & Natice of
Deficiencies specifying the deficiencies in its form and any other comrespondence or document. The Department
shall deem an application that can “readily be put into proper form” as one that can be brought into compliance
within 15 days from the date of issuance of the Notice of Deficiencies. (RSA 356-A:8, 1)

(b) If the application is not put in proper form within 15 days after the issuance of a Notice of
Deficiencies, the bureau shal! reject the application.

72, (See Revision Note at chapter heading for Jus 1300)
7Y roc-A, eff 9-11-10

PART Jus 1305 EXEL.. [TONS FROM OTHER STATUTORY REQUIREMENTS
Jus 1305.01 Appligation.

(a) Except for applications for exemption otherwise provided for by these rules, an application for
exemption from any of the provisions of RSA 356-A shell be made by written letter submitted to the offices of
the bureau. The letter shail be captioned CPLS120/EXEMPTION REQUEST.

(b} An application shall be accompanied by a non-refundable fee in the amount of $200,

(e} The application shall provide all information and documents that would assist the bureau in making a
determination as permitted by RSA 356-A: 3, Ii, including, at & minimum:

(1) A detailed description of the activity for which an exemption is being requested;
(2} A statement explaining the necessity for the exemption; and

(3) A statement as to why enforcement of the refevant provisions of RSA 356-A is not necessary in
the public interest and for the protection of purchasers by reason oft

a. The smatl amount involved;
b. The limited character of the offering; and/or
c. The property is otherwise adequately regulated by:
1. Federal;
2. State;
3. County;
4, Municipal; or
3. Town statutes or ordinances.

(d) Within 60 days afier receipt of an application, the bureau shali notify the applicant, either orally or in
writing that: :

(1) The application contains apparent errors or omissions, which shall be identified by the bureau;
(2) The application has been denied in whole or in part;
(3) The exemption has been granted in whole or in part; or

{(4) The applicant is reguired to submit additional information.

App. 57
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(t?') The time limit imposed by Jus 1305.01(d) may be waived by the applicant and shall be extended by the
bureau if the bureau determines that more time is needed to make the appropriate determination.

(f) No person.shall engage in any conduct with respect to which an exemption has been or should have
been sought under this section, until such time as the application for exemption has been granted.

N {2) The bureau shall impose any condition of exemption that is for the protection of purchasers pursuant to
SA 356-A.

(R} The provisions of Jus 1305.01 shall apply to any request for zuthorization to use & public offering
statement prior to registration of the lots, parcels, units, or interests in the subdivision to which it refers, except
that no fee shall be required to accompany the request. However, this section shall not prevent the bureau, where
otherwise authorized, from tequiring the use of a public offering statement prior to registration of the subdivision,

~-yrce, (See Revision Note at chapter heading for Jus 1300)
pv]82-A, eff 9-11-10

Jus 1305.02 ™ "»Developers¢~ " ™ “ders.

{a) A subdivider may dispose of subdivided lots, parcels, units, or interests, prior to being registered or
exempted from registration under any other provision of these rules, to persons who will further develop or
improve t 1 and offer and dispose of them to purchasers for residential use under the following conditions:

{1) The subdivider shall, prior to disposing of any lots, parcels, units, or interests to other
subdividers, developers, or builders, apply to the bureau in writing for an exemption from RSA
356-A4,Fand IL;

(2) The application to the bureau shall be in the form of an affidavit captioned CPL3120/BULK
SALE, which shall be signed by the subdivider, or by an officer or principal of the subdivider
authorized to sign such affidavit;

(3) The application shall be accompanied by a non-refundable fee of $200;
{4} ..ie application shall include:

a. The name, address and  :phone number of the subdivider, one of its principals, and its
attorneys, if any;

b. The name and location of the subdivision;

¢. The total number of lots, parcels, units, or it ests that are included or may eventualiy be
included in the subdivision;

d. The number of lots which may be disposed of to other subdividers, developers, or buili  3;

e. The names, addresses, and telephore numbers of each of the other subdividers, developers,
or builders to whom dispositions may be made;

f. If the disposition is to be made to a legally constituted entity, an identification of the legal
form of said entity, the location of its principal place of business, and the identity of each
principal thereof;

g. A statement that no offers or dispositions of lots for which exemption is sought pursuant to
this section have been made prior to the date the notice was mailed or delivered to the bureau,
except as provided by (14) below; and

h. A statement that the purchase agreement between the subdivider and any other subdivider,
developer, or builder shall contain an acknowledgment that no offers or dispositions may be
made to any purchaser for residential use until such time as the subdivision and the subject lots,
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parcels, units, or interests have been registered or exempted by the bureau upon application by
the purchaser thereof.

(5) All lots, parcels, units, or interests subject to Jus 137~ D5 shall be registered or exempted by the
bureau prior to offers or dispositions being made to purchasers for residential use, regardiess of
whether a subsequent subdivider, developer, or builder is to offer or dispose of fewer than 16 lots,
parcels, units, or interests;

(6) The provisions of Jus 1305.02 shall not apply to any subdivision involving time share interests;

(7) Within 30 days afier receipt of an application, the bureau shall notify the applicant, either orally
or in writing that:

a. The application contains apparent errors or omissions, which shall be identified by the
bureau;

b. The application has been denied in whole or in part;
¢. The exemption has been granted in whole or in part; or
d. The applicant is required to submit additional information.
(8) The time limit imposed by fus 1305.02(a)(7) may be waived by the applicant;

(%) No person shall engage in any conduct with respect to which an exemption has been or should
have been sought under this rule, until such time as the application of exemption has been granted;

(10} The bureau shali impose any condition of exemption for the protection of purchasers pursuant
to RSA 356-A;

(11) Any exemption granted pursuant to this section shall be limited to the offer and disposition
described by the subdivider in the notice submitted pursuant to this section;

(12) If the disposition of lofs, parcels, units, or interests identified in an application submitted to the
bureau pursuant to (5) of this section is not consummmated as set forth in the application, the
subdivider shall so notify the bureau in writing; and

(13) Neither this section, nor any other section of these rules or of RSA 356-A shall be construed to
prohibit a subdivider from soliciting or negotiating offers to purchase some or all lots, parcels, units,
or interests in a subdivision prior to registration or exemption of those fots, parcels, units, or interests
from persons or entities who will further develop or improve them and offer or dispese of them to
purchasers for residential use, provided that the subdivider shall apply for, and receive exemption
pursuant to this section prior to disposing of such lots, parcels, units, or interests.

7=~z (See Revision Note at chapter heading for jus 1300)
aYy rss-A, eff 9-11-10

Jus 1305.33 Revocation.

(a) If, subsequent to the issuance of an exemption from registration, or other exemption, the bureau has
reasonable grounds to believe that exemption in the particular case is not in the public interest, the bureau shall,
upon notice of an opportunity for hearing as provided by Jus 1309, revoke the exemption.

(b} Grounds for revocation shall inctude:

{1) Material omissions or misrepresentations in documents subsmitted to the bureau;
(2} Unlawful conduct of the subdivider or its agents;

(3) Insoclvency of the subdivider or a party providing financing;
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(4) Receipt by the bureau of adverse information about the subdivision that should be disclosed to
purchasers; and

(5) Any other acts or omissions by the subdivider or its agents contrary to the public interest as
embodied in these rules, RSA 3556-A or other chapters of the RSAs.

Source. {See Revision Note at chapter heading for Tus 1300)
#9782-A, eff 9-11-10

PART Jus 1306 REGISTRATION
Jus 1306.01 Reside~+'-' " bdivisions.

{a) ...e exemption from registration of subdivisions in which all lots, parcels, units, or interests are
restricted to non-residential use provided in RSA 356-A:3, I(d) shall not apply to any subdivision as to which
there is a substantial possibility that a lot, parcel, unit, or interest therein, may be used by the purchaser as
permanent or temporary living quarters, including use as:

(1) A vacation home;
(2} Temporary overnight dwelling; or

(3) As asite upon which vehicular or other portable living quarters will be placed or occupied by the
purchaser.

(b) This section shall not prohibit a subdivider from applying for exemption from registration pursuant to
Jus 1304.10, in a case where the residential use by the purchaser is limited and the standards for granting the
exemption are otherwise satisfied.

Source, (See Revision Note at chapter heading for Jus 1300)
#OTB2-A, eff 0-11-10

Jus 1306.02 P---""":eping. Every subdivider shall keep a copy of each document and all written
information submitted 1o the bureau in connection with any application for registration ultimately approved, until.
January 31 of the calendar year fotlowing the year in which all lots, parcels, units, or interests in the subdivision
shall have been sold or disposed of by the subdivider.

Sou . (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 3-11-10

Jus 1306.03 Comprehensjve Appl*- -~ »n for Registration.

(a} Every subdivider applying for registration of a subdivision of more than 50 lots, parcels, units, or
interests shail complete Form CPLS100 (November, 2013) which shall be filed at the offices of the bureau,

(b} Applicants shall complete and file Form CPLS100 (November, 2013} for any subdivision that cen
eventually include more than 50 lots, parcels, units, or interests.

Source, {See Revision Note at chapter heading for Jus 1300)
#9782-B, eff 9-11-10

Jus 1306.04 Persc—-' Background “*-*-~ 'nts. Form CP* ™' ™",

{(a) Applicants submitting Form CPLS100 or CPLS110 shall also submit Form CPLS170 (July, 2010) for
each principal, except that any institutional lender which helds title to subdivided land by foreclosure, or pursuant
to a foreclosure deed or deed in lieu thereof shall submit such information only for those emplayees, officers, or
directors who are directly responsible for and who exercise actual authority over the development and/or
marketing interests within such subdivision, whether or not such persons are principals of the institutional lender.
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(7} Subdividers of time share subdivisions shall also include a statement as to the availability of end
loan financing.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1306.08 Financing Commitment.
{(a) Evidence of financing commitments required by Jus 1306.05 shall include, at a minimum:

(1) A copy of a written, signed, commitment from an institutionai lender to advance funds to the
subdivider sufficient to complete ail promised improvements, or, to the extent that the subhdivider is
not relying on funds borrowed from an institutional lender, a statement detailing what funds the
declarant is relying on; and

(2} Other evidence of the guaranteed commitment of funds sufficient to complete ell promised
improvements.

(b) The commitments required by this section may state that the commitment is subject to registration of
the subdivision prior to funding.

{c} Upon execution of a loan agreement, morigage deed or other such legal instrument refated to any land
acquisition or construction financing, with respect to that portion of a subdivision for which registration has been
applied or granted, the subdivider shail submit to the bureau a copy of each such executed legal instrument.

{(d) In the event a land acquisition or construction loan has not been funded by the date contemplated in the
commitment letter or in the legal instrument evidencing the loan, the subdivider shall immediately submit to the
bureau a written statement explaining the status of the loan and why it has not been funded.

{e) With respect to any comrmitment or portion of 2 commitment for which there is a pre-sale requirement
that has not been met at the time the commitment is submitted to the bureau, such commitment portion shatl not
be considered by the bureau in determining whether the firancing is adequate.

So 7, {See Revision Note at chapter heading for Jus [300)
#9152-A, eff 9-11-10

Jus 1306.09 Financial ™ 3sments,

{a) The financial statements required by Jus 1306.05 shall be the subdivider's financial siatements for the
last full fiscal year, These statements shall be prepared in accordance with generally accepted sccounting
principles, and shall be certified or reviewed by an independent licensed public accountant that they have been so
prepared and that all adjustments necessary for a fair statement of the results for the periods shown have been
inciuded,

{b) Financial statements shall:
(1) Include the foilowing:
a. A balance sheet;
b. Anincome statement; and
¢. A cash flow statement; and
{2) Be no more than 6 months old on the date the application is filed.
(¢} The requirements of Jus 1306.09(b) shall not be fulfilled by submisston of a financial compilation.

(d) If the statements are more than 6 months old at the date of submission of the application, or if the last
full fiscal year has ended within the last 90 days and statements are not yet available, the subdivider may submit a
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copy of the statements for the previous full fiscal year and supplement them with interim statements so that the
financial information is no more than § months old on the date that the application is submitted.

{(e) Interim statements:
(1) May be prepared by company personnel; and
(2) Shall contain:
8. A balance sheet;
b. An income statement; and
c. A cash flow statement.

(f) The statements shall be prepared in accordance with generally accepted accounting principles and shall
be certified or reviewed as provided in Jus 1306.09(a).

(g} If the subdivider was formed no more than 18 months prior to the submission of an application for
registration, an audited or unaudited balance sheet and statement of receipts and disbursements of funds may be
submitted.

(h) If the subdivider is a subsidiary company, the bureau shall permit the use of the certified or reviewed
statements of the parent company, provided that those stafements are accompanied by an unconditional guaranty
that the parent company shall perform and fulfill the obligations of the subsidiary,

(i) Ifthe declarant proceeds pursuant to (h) above, the declarant shail submit the following:

(1) The certified or reviewed financial statements of the parent company, together with intetim
statements if necessary, which comply with Jus [306.09(z) - (d); and

{2) A properly executed guaranty in a form acceptable to the bureau.,

£ ce. (See Revision Note at chapter heading for Jus 1300}
#y 182-A, eff 9-11-10

Jus 130610 Py "~~~ ind Sale A¢ -1
(a) Subdividers shall use a contract for purchase or lease which includes:
(1) Express notice of the purchaser’s 5 day right to cancel, as prescribed by RSA 356-A:4, IT;

(2) The name and address of the escrow agent designated to carry out the provisions of RSA
356-A:9-a; and

(3} A space for acknowledgment of receipt of the public offering statement provided, however, that
the space for the acknowledgment need not be used with respect to offering any subdivision for
which a public offering statement is not required.

(b} The escrow agent identified in the purchase and sale agreement shall be a person or entity unrelated to
the subdivider or any principal thereof and shall hold all escrowed funds within the state of New Hampshire.

Sgurce. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Tus 1306.11 Property Ow—--"" As---"~“-n. The instruments of any property owners' association shall
contain, in addition to all other statutory requirements, a section which sets forth the resale rights of the purchaser
provided by RSA 336-A:5-b,

~

:ce. (See Revision Note at chapter heading for Jus 1300)
#9/82-A, eff 9-11-10
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Jus 1306.12 Abbreviated Application for Re~* ation.

) (=} Every subdivider applying for registration of a subdivision of more than 15 lots, parcels, units, or
interests, but which does not contain and never shall contain more than 50 lots, parcels, units, or interests shalt
complete form CPLS110 (November, 2013) which shali be filed at the offices of the bureau,

(b} Applicants shall file form CPLS110 (November, 2013} for any subdivision that is not eligible for
exemption under Jus 1304 and that, upon inclusion of the total number of lots, parcels, units, or interests may
eventually be included in the subdivision, would include more than 15 lots, parcels, units, or interests, but no
more than 50 lots, parcels, units, or interests.

{c) Jus 1306.12 shall not apply to a subdivision involving time share interests,

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-B, eff 9-11-10

Jus 1306.13 Appl’ i~~~ Notin Proper Form.

{a) Upon receipt of a comprehensive or abbreviated application for registration that is not in proper form,
including but not limited to an incomplete application or an application made on an incorrect form, the bureau
shall return the application to the applicant. However, if the bureau has reason to believe the application can be
readily put into proper form, it shail retain the application and issue to the applicant 2 Notice of Deficiencies
specifying the deficiencies in its forn and any other correspondence or document. The Department shall deem an
application that can be “readily put into the proper form™ as one that can be brought into compliance within 15
days from the date of issuance of the Notice of Deficiencies.

(b} If the application is not put in proper form within 15 days after the issuance of a Notice of
Deficiencies, the bureau shall reject the application.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

.

ts.

Jus 1306.14 Regist—* n of Additions* * ots, Parcm'- Units,

(a) Jus 1306.14 shall only apply to those subdivisions in which some lots, parcels, upits, or interests have
aiready been registered. )

(b) Every subdivider applying for the registration of lots, parcels, units, or interests which have not been
previously registered, shall either:

(1) Complete Form CPLS100 (November, 2013}, which shall then be filed with the bureau pursuant
to Jus 1306.03, or

(2) Complete Form CPLS110 (November, 2013), which shall then be fiied with the bureau pursuant
to Jus 1306.12, if the subdivision does not contain and never shall contain more than 50 lots, parcels,
units, or interests.

{¢) When filing Form CPLS100 (November, 2013) or CPLS110 (November, 2013), the application shall
contain all information and documents required by the Form, except that where the current information and
documents do not differ from those filed with the original application, appropriate references may be made to the
original application.

{(d) Subdividers shall file Form CPLS100 (November, 2013) or CPLS110 (November, 2013) which
includes all information contained in prior applications, as well as any additions, amendments or changes, which
additions, amendments or changes shall be red-lined, underlined or otherwise highlighted for review by the
bureau,
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Source, (See Revision Note at chapter heading for Jus 1300)
#9782-B, eff 9-11-10

Jus 1306.15 Fees. An application for registration of additional iots, parcels, units, or interests shall be
accompanied by a fee in the amount of $400 or $60 for each lot, parcel, unit, or interest for which registration is
sought, whichever is greater, provided, however, that no more than $5,000 shall be submitted with the
application.

Source. (See Revision Note at chapter heading for Jus 1300)
#0782-A, eff 5-11-10

Jus 1306.16 ™ - ~istration Certificate.

(2) Registration of lots, parcels, units, or interests in a subdivision shall be evidenced by a cestificate issued
by the bureau to the subdivider.

(b) The registration shall authorize the offer or disposition of only those lots, parcels, units, or interests
identified in the certificate. -

{c) The bureau shall issue the certificate within 20 days after the effective date of the exemption.

(d) ...e subdivider of a subdivision located in the state of New Hampshire shall cause any certificate of
registration issued by the bureau with respect to such subdivision to be recorded in the registry of deeds for the
county wherein the subdivision is located. Such recordation shall occur within 10 days of receipt of a certificate
of registration by the subdivider.

(e} The subdivider shall, s soon as is reasonably practicable, obtain recordation data consisting of the
following:

(1} Date of recordation;
{2) Book and page numbers or their equivalent; and

(3) Obtain and provide the bureau, in writing, with a copy of the recorded certificate within 10 days
after the receipt thereof.

(f) Except as otherwise provided by the terms of the certificate, a registration shall remain in full force and
effect until such time as it has been suspended or revoked upon notice and hearing as provided by Jus 1309.

(g) The bureau shall provide a copy of form CPLS200 to each subdivider at the time it issues an initia}
certificate of registration to said subdivider or upon written request for same by the subdivider or its counsel.

“-urce, (See Revision Note at chapter heading for Jus 1300}
#y782-A, eff 5-11-10

Jus 1306.17 Ar  ‘Report.

{a) All subdividers so obligated pursuant to RSA 336-A:9 shali file form CPLS200 {July, 2010), the annual
report, on April 1 of each year following the date of the origina! registration,

(b) The report shall be accurate as of the date that the report is made out by the subdivider, except for the
financial statements, which shall refiect the subdivider’s financial condition as of a date no earlier than December
31 of the year immediatety preceding the date of the annual report.

{¢) The bureau shall provide a copy of form CPLS200 to each subdivider at the time it issues an initial
certificate of registration to said subdivider or upon written request for same by the subdivider or its counsel.

{d) Notwithstanding (b} above; it shall be the responsibility of subdividers to file anaual reports pursuant
to (a) above, by nic later than April 1 of each year, during which they might be required to make such filing. Such
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responsibility shall not be dependent on reception by subdividers of any notice from the bureau that said annual
reports are or might be due pursuant to this section.

(e) A subdivider shall b¢ empted from filing an annual report pursuant 1o this section if it provides to the
bureau its affidavit signed by the subdivider if a natural person, or, if subdivider is a legally constituted entity, by
an officer or principa!l thereof authorized to sign such affidavit, that all promised improvements in the subdivision
have been completed and all lots, parcels, units, or interests disposed of.

(f) Notwithstanding any other provision of this section, a subdivider shall be required to file with the
bureau a supplement to the annual report within 5 business days of the occurrence of any of the following:

{1} Reception by the subdivider of a notice of foreclosure under any mortgage granted by the
subdivider affecting the subdivision or any lot, parcel, unit, or interest therein; and

(2) The filing of a petition for voluntary or involuntary bankrupfcy by or involving the subdivider, or
any affiliate of the subdivider under any chapter of the United States Bankruptcy Code, 11 U.S.C. §§
[01 et. seq. or of similar process under any state insolvency law.

{g) The supplement to the annual report called for in (f), above, shall be submitted in the form of an
affidavit by the subdivider, or a principal or officer of the subdivider authorized to sign such affidavit, and shall
bear the caption “form CPLS200-SUPPLEMENT.”

(h) A supplement to the annual report submitted pursuant to subparagraph (f)(1) shall contain the
following information:

(1} A description of the mortpage instrument being foreclosed upon, identifying by full neme and
address all parties secured thereunder, as well as any person or entity exercising any right of
foreclosure thereunder;

(2) The date, place, and manner of any scheduled foreclosure sale or other disposition of all affected
property; and

(3) The date and manner of reception by the sbbdivider of the notice of foreclosure.

(i) The information called for in {h), above, may be provided by submitting to the bureau a copy of any
notice provided to a subdivider pursuant to RSA 479:25, [, together with an affidavit of the subdivider or a
principal or officer thereof authorized to sign such affidavit, in the form prescribed by (g), above, cextifying that,
and specifying the date on which the subdivider received said notice,

() A supplement to the annual report submitted pursuant to (f)(2), above, shall contain the following
information:

(1) Identification, including mailing address, of the court in which the bankruptey petition or other
process has been filed;

(2) The date of such filing;

(3) Whether such filing is effected pursuant to the United States Bankruptcy Code, 11 U.S.C. §§ 101
et seq. and if so, identifying the Chapter of the Bankruptcy Code pursuant to which the filing is
made; and

(4) If the filing is made pursuant to an insolvency law of any state, the title and code citation to said
law, with a description of the form of protection scught by the filing, such as liquidation,
reorganization, or the like.

(k) Failure of the subdivider to file its annual report pursuant to RSA 356-A:9 during any period of time
during which it is required to do 50 and/or failure to timely file any required supplement fo the annuai report
pursuant to this section shail be deemed by the bureau to constitute an irreparable harm to the public interest,
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subject to issuance of & cease and desist order pursuant to RSA 356-A:12, I, requiring the subdivider to file its
annual report or supplement thereto within 30 days of the date of such order.

(t} Failure to comply with such order shal} be deemed by the bureau to constitute adequate grounds for
revocation or suspension of registration pursuant to RSA 356-A:13, 1.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10, paras (c), {d), (), (k) and (1); #9782-B, eff
9-11-10, paras (a), (), fe), and (g)-()

Jus 1306.18 * "~terial (" ~1ges.

(a) Notification to the bureau of proposed materiat changes in the plan of disposition or development of a
subdivision shall be in writing.

(b) No such change shall be made unless and until the bureau has given its affirmative written approval of
the change.

“-urce, (See Revision Note at chapter heading for Jus 1300}
wy782-A, eff 9-11-10

Jus 1306.19 Reg” ~ " thy ™ - -jor Subdivi’--

(2) Any person who comes to stand in the same relation to the subdivision as the original subdivider shait
be required to make separate application to the bureau for registration as a successor subdivider.

(b) The successor subdivider shall complete form CPLS100 (NWovember, 2013) or form CPLSI10
(November, 2013) pursuant to Jus 1306.03 and Jus 1306.12, as appropriate, regerdless of whether the successor
subdivider seeks to register lots, parcels, units, or interests already registered, or additional lots, parcels, units, or
interests,

(c) A successor subdivider may incorporate, by reference, the contents of a preceding application to the
extent that such incorporation does not render the successor subdivider’s application inaccurate.

Sgurce. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10, paras (a) and (c); #9782-B, gff 9-11-10,
para (b}

Jus 1306.20 ™ - -istratic~ ~“Subdivis§  Loc¢ - Quiside of N -~ Hamp—" "z

(a) With respect to applications for registration of subdivisions located outside of New Hampshire, the
bureau shall accept, in lieu of CPLS100 (November, 2013) or CPLS110 (Naovember, 2013):

{1) A certified copy of an application for registration or its equivalent filed with the competent state
regulatory agency of any other state with all exhibits and addenda thereto, to;  1er with a certificate
of registration or other evidence of approval by such agency; or

(2) A certified copy of a statement of record filed with the office of interstate land sales registration
of the United States Department of Housing and Urban Development with all exhibits and addenda
thereto, together with a certificate of registration issued by that agency name,

Source. {See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

PART Jus 1307 PUBLIC OFFERING STATEMENT
Jus 1307.01 Public Offering ™ "~ ot ™.
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(8) The information contained in the public offering statement shall be set forth under appropriate captions
or headings which are reasonably indicative of the principal subject matter thereunder and shalt be divided into
reasonably short paragrephs or sections. The pages shall be numbered sequentially.

) (b) The public offering statement shalt be prepared on good quality, unglazed white paper, 8 127 x 117 in
size.

{c) A waiver of (b), above, shall be granted by the bureau if the proposed altemnative size and coloring is of
comparable visual quality. '

(d) The public offering statement shall be printed, lithographed, mimeographed, typewritten and
photocopied, or prepared by a similar process so that it is fegible and suitable for a permanent record.

(e) The public offering statement shall be as brief as is consistent with full and accurate disclosure. In no
event shall the statement be made so fengthy or detailed so as to discourage close examination,

{f) No public offering statement shall be distributed in connection with the marketing of any lot, unit,
parcel, or interest in eny subdivision before said lot, unit, parcel, or interest has been registered by the
bureau, Upon writien request by the subdivider, the bureau shall authorize such distribution prior to registration,
but only under such terms and conditions necessary to protect purchasers, consistent with RSA 356-A.

& ce. {(See Revision Note at chapter heading for Jus 1300}
hy182-A, eff 9-11-10

Jus 1307.02 Contents of the Cover ™ ge.

(a) The public offering statement shall set forth on its outside front cover or first inside page a statement,
substantially as follows, in capital letters printed in boldface, roman type at least as large as 10 point modern

fype:

“PUBLIC OFFERING STATEMENT

THIS SUBDIVISION IS REGISTERED WITH THE CONSUMER PROTECTION AND
ANTITRUST BUREAU OF THE DEPARTMENT OF JUSTICE OF THE STATE OF NEW
HAMPSHIRE PURSUANT TO ..IE PROVISIONS OF THE NEW HAMPSHIRE LAND SALES FULL
DISCLOSURE ACT, RSA 356-A. THE ACT REQUIRES THAT A CURRENT PUBLIC OFFERING
STATEMENT BE FURNISHED TO A PURCHASER PRIOR TO, OR AT THE TIME SUCH
PURCHASER ENTERS INTO A PURCHASE AGREEMENT. THE PURPOSE OF THE STATEMENT
IS TO DISCLOSE MATERIAL FACTS PERTAINING TQ THIS SUBDIVISION.IT IS
RECOMMENDED THAT THE PURCHASER READ THIS STATEMENT CAREFULLY,
PHYSICALLY INSPECT THE PROPERTY, REVIEW ALL SALES AND OTHER DOCUMENTS IN
DETAIL AND CONSULT AN ATTORNEY FOR ADVICE.NOTHING CONTAINED HEREIN
SHOULD BE CONSTRUED AS SUGGESTING THAT THE CONSUMER PRC...CTION AND
ANTITRUST BUREAU OR ANY OTHER PUBLIC AGENCY RECOMMENDS THE SUBDIVISION OR
HAS DETERMINED THAT THE DISPOSITION OF ANY LOT, PARCEL, UNIT. OR INTEREST IN
THE SUBDIVISION IS LEGALLY SUFFICIENT TO PROTECT THE RIGHTS (.. 2URCHASERS.

RECEIPT OF THIS STATEMENT MUST BE ACKNOWLEDGED IN WRITING BY THE
PURCHASER ON HIS PURCHASE AGREEMENT.

ANY COMPLAINT ALLEGING UNFAIR OR DECEPTIVE SALES PRACTICES OR A
VIOLATION OF THE LAND SALES FULL DISCLOSURE ACT MAY BE DIRECTED TO THE
CONSUMER PROTECTION AND ANTITRUST BUREAU, 33 CAPITOL STREET, CONCORD, NEW
HAMPSHIRE 03301.”

(b) Immediately following the statement quoted in Jus 1307.02(a), shall be the following language,
pursuant to RSA 356-A:6, I(f) and 356-A:4, II,

“IMPORTANT
1"TICT ~F ™ CHASERT TANCELLATION RIGE™"
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New Hampshire faw provides that you have an express and unqualified right to cancel your Purchase and
Sale Agreement within five (5) calendar days from the date the agreement was entered into or the delivery to you
of the Public Offering Staternent, whichever is later. If you elect to cancel, you may do so by written notice
thereof hand-delivered or deposited in the United States mail, retum receipt requested, within the five (5} day
period, to the subdivider or to any agent of the subdivider, provided that, however, if you elect to mail the notice
of cancellation, you must also provide the subdivider with telephonic notice of cancellation within the five-day
period. Such cancellation shall be without penalty and any deposit made by you must be refunded in its entirety
no later than ten (10) calendar days from the subdivider’s receipt of your written notice of cancellation.”

(c¢) The cover page or first inside page shall also include:
(1) The name of the subdivision;
(2) The effective date(s) of registration; and

{(3) When applicable, the date of the most recent approval of the public offering statement by the
bureau,

“-urce, {See Revision Note at chapter heading for Jus 1300)
#9782-A, eff §-11-10

Jus 1307.03 Contents ~ublic Of™ g Statement.

(2) In addition to those matters required by RSA 356-A:6, every public offering staternent shall also
inctude:

{1) A description of any legal proceedings against the subdivider which may affect the financial
status of the subdivision; and

{2) A statement of any legal proceedings brought in the last 5 years by & property owners’ association
or a purchaser of a lot, parcel, unit, or interest against the subdivider, against a principal of the
subdivider or against another subdivider, officer, partner or trustee who is a principal of the
subdivider.

(b) The descriptiont in (a), above, shall include:
{I) ..ie identity of the court;
(2) The docket number;
(3) The names of the parties;
(4) A brief summary of the allegations; and
(5) A statemnent of the status or the outcomne of the case.
(¢) A subdivider may include a good faith statement of opinion as to the merits of such litigation.

{d) Notice that atyy deposit made in regard to any sale of a subdivided lot, parcel, unit or interest therein
shall be held in escrow until settlement or closing and the name and address of the escrow agent.

(¢) Anacknowledgment page for the purchaser to sign acknowledging receipt of the notice required by Jus
1307.02.

Source. (See Revision Nate at chapter heading for Jus 1300)
HOT782-A, eff 9-11-10

Jus 1307.04 Addit’- --' “iscloswr- ™ -quireme *~%or™ 7 ' 1 Conver-*-1 Subdivisions.
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(_a) .When a subdivider is engaged in the offer and disposition of time sharing interests in a subdivision, the
following information shall also be included in the public offering statement:

(1) A paragraph setting forth:

a. The name and address of any exchange program(s) with which the time sharing subdivision
is affiliated;

b. The term of the present contract between the subdivider and the exchange program;
c. The annual fee for services; and

d. A statement that the exchange program is an independent entity which is not required to
register with the department of justice or to remain affiliated with the subdivider beyond the
contract term;

(2) A paragraph stating that the subdivider makes no representations as to the feasibility of future
resale of time sharing interests purchased, and giving notice whether or not the subdivider will assist
purchasers in the resale of time sharing interests;

{3) A projected budget including:

a. A statement describing any reserve fund established to maintain the real property and to
replace, repair or refurbish the personal property in each lot, parcel, unit, or interest; or

b. If no such fund has been established, a statement to that effect; and

(4) If the time sharing interest offered is not a fee simple interest, a paragraph detailing:
a. The nature of the ownership structure of the subdivision;
b. The nature and extent of any bianket encumbrances on the property; and

¢. The steps taken, such as execution of non-disturbance agreements, to protect purchasers in
the event of any foreclosure on the property, receivership proceeding, or bankruptcy proceeding
apainst the subdivider.

~- ree. (See Revision Note at chapter heading for Jus 1300)
vy /82-A, eff 9-11-10

Jus 1307.05 Desi- ~ 3y of Put™- Dffering -~ " ic - Made Available to Prosp~-“"7e Purchasers,

(a) At least one master copy of the current public offering statement approved by the bureau shall be
maintained by the subdivider &5 a desk copy and made readily available for inspection by any person who may
visit the subdivision, or any sales office or other location in which lots, parcels, units, or interests in the
subdivision may be offered or sold.

(b) The desk copy shall be placed in 2 visible location where prospective purchasers are routinely invited
1o commence tours of the subdivision or receive sales presentations.

(c} No person shall be advised by a subdivider, or an agent of the subdivider, including sales personnel,
that a copy of the public offering statement may be inspected only by purchasers.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

PART Jus 1308 MARKETING
Jus 1308.01 ¢~
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(a) The bureau shail permit promotional activity which includes the offering of prizes or gifis consisting of
intangible property as an inducement to visit a subdivision, to attend a meeting at which a subdivision will be
discussed, or to acquire & lot, parcel, unit, or interest only if the bureau finds that:

(1) The promotional activity does not constitute participation in a lottery, contes, or the fike;
{2) The offer is not being made in a manner dependent on or connected with chance;

(3) ..ie offeree will obtain the benefits of the gift on the day of his or her visit to the subdivision or
attendance at the meeting at which the subdivision will be discussed; and

{4) Permitting the offering will not be inconsistent with the public interest.

(5) Enforcement of RSA 356-A:4, IV is not necessary in the public interest or for the protection of
purchasers by reason of the small amount involved or the limited character of the offering.

(b} For the purposes of this subsection, “chance” means “a happenstance, a fortuity, or luck” and shai not
necessarily have the meaning ascribed to it in any New Hampshire statute relating to gambling or games of
chance.

Source. {See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1308.02 R~~~y “~ =~ "hure -

(a) At least 60 days prior to offering any gift of intangible property as contemplated in section Jus 1308.01,
the person proposing to make the offer shall submit to the bureau by written letter captioned
CPLS{20/Exemption Request an application for exemption.

{1} The application shall be accompanied by a non-refundable fee in the amount of $200.
(2) The application shall include, at 2 minimum;

a. A request for exemption from the provisions of RSA 356-A:4, IV with respect to the
offering;

b. A copy of the text of the proposed gifl offer and all related pr stional materials;
c. A statement as to the suggested retail value of the gift and the source of this claim;
d. The inclusive dates of intended use;

The estimated number and geographic distribution of offerees;
f. The name and address of the marketing company or distribution agent, if any, for the offer;
g. A statement of any terms and conditions not disclosed in the text of the offer to the offeree;
h. A statement of assurance as to the applicant’s ability to carry out the terms of the offer;

i. Verification by the appicant that the offeree witl obtain the benefit of the gift on the day of
the visit to the subdivision or attendance at the meeting at which the subdivision will be
discunssed,

j. The name, address, and telephone number of the applicant; and

k. A statement as to why enforcement of RSA 356-A:4, IV is not necessary in the public
interest or for the protection of purchasers by reason of the smail amount involved or the limited
character of the offering,
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) (b) Within 60 days of receipt of the application for exemption, the bureau shall grant or deny the
application for exemption pursuant to Jus 1308.01.

(¢) No offering of any gift of intangible property may be made prior to written or oral notice by the buresu
that the exemption has been granied.

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1308.03 N-- binding Reser ~*'on Agreements.

(a) “Non-binding reservation agreement™ means an agreement between the subdivider and a prospective
purchaser which is in no way binding on the prospective purchaser and which can be canceled without penalty at
the sole discretion of the prospective purchaser by written notice, hand delivered or sent by United States mail,
retumn receipf requested, to the subdivider or to any agent of the subdivider at any time prior to the execution by
all parties of a contract for the sale or lease of any lot, parcel, unit, or interest in a subdivision.

{b) The bureau shall permit the use of non-binding reservation agreements under the following conditions:

(1) Such agreement shall not contain any provision for waiver or any other provision in derogation
of the rights of the prospective purchaser as contemplated by this parsgraph, nor shall any such
provision be a part of any ancillary agreement;

(2) Offers made prior to registration or exemption from registration shall be permitted only to the
extent that such offers are made by the subdivider solely in connection with efforts to obtzin non-
binding reservation agreements, provided however, that the subdivider shall first have notified the
bureaw in writing of its intention to conduct such offers;

{3) Writlen notice to the bureau of the subdivider’s intention to obtain non-binding reservation
agreements shall be accompanied by a copy of the proposed form of the non-binding reservation
agreement; and

(4) Every non-binding reservation agreement shall:
a. Be labeled as such in capitzl letters at the top of the agreement; and
b. Include the following disclosures to the prospective purchaser:

1. That the agreement is in no way binding on the prospective purchaser and may be
cancefed without penalty at the sole discretion of the prospective purchaser by written
notice, hand delivered or sent by United States mail, return receipt requested, to the
subdivider or to any agent of the subdivider at any time prior to the formation of the
confract for the sale or lease of any lot, parcel, unit, or interest;

2. That the subdivision is not yet registered by the New Hampshire attorney general’s
office, and until such registration is ordered, no binding contract for sale or lease of any
lot, parcel, unit, or interest may be created;

3. Any deposit made under the agreement shall be held in escrow and shall be returned by
the subdivider no later than 10 days following receipt of canceliation of the sgreement;
and

4, The name and address of the escrow agent.

(c} For the purposes of (b)4)b.3., above, the escrow agent shall be & person or entity unrelated to the
declarant or any principal thereof and shall hold all escrowed funds within the state of New Hampshire.

(d} The bureau shall not, as a matter of course, approve or disapprove the use or form of a non-binding
reservation agreement. However, in addition to the exercise of any other statutory or commeon law autherity, the
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bureau npon determination that any statutory requirement or rule has not been satisfied with respect to a non-
binding reservation agreement, shall require the subdivider to amend the agreement to conform with the statutory
regquirement or rule,

{e) Upon cancellation of a non-binding reservation agreement, any deposit made in connection with the
agreement shall be retumed with interest, unfess the written agreement provides that the interest shall not be
retumed.

{(f} Unless the subdivider’s right to cancel the agreement or fo increase the price is expressly retained in the
written reservation agreement, no subdivider shall cancel a non-binding reservation agreement , nor shall the
purchase price be increased.

{g) No subdivider shall state a price in a non-binding reservation agreement with intent to seil the lot,
parcel, unit, or interest at a price other than the stated price.

Sougce. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10

Jus 1308,04 Advertising.

(8) No subdivision may be advertised, regardless of the medium, prior to submission to the bureau of the
notice reguired by Jus 1308.03 unless

(1) The subdivision is exempt under RSA 356-A:3, [; or
(2) The subdivision has been registered or exempted from registration by the bureau.

(b) Unless exempt under RSA 356-A:3, 1 no subdivision may be advertised, regardiess of the medium,
prior to registration or exemption from registration unless each such advertisement bears in a conspicuous manner
substantially the following statement:

“This subdivision has not yet been registered by the New Hampshire Attomney General’s Office. Until such
time as registration has been issued, only non-binding reservation agreements may be accepted.”

(¢} No advertisement, regardless of the medium, shall refer to any improvements or amenities that have not
been completed unless the advertisement discloses, in a conspicuous manner, the fact that the improvements or
amenities are, as appropriate:

(1) Under construction;
(2) Planned; or
(3) Proposed.

{d} If the subdivider has not promised in an application for exemption or registration, and included good
faith estimates and financial assurance with regard to completion, that the improvement or amenity shall bs
completed, then the advertisement shall state that the improvements or amenity are proposed.

Source, (See Revision Note at chapter heading for Jus 1300}
#9782-A, eff 9-11-10

Just 1308.05 Interst—*- Adve~-~a.

A subdivision which is not Jocated in this state and is not registered in this state and which may be
advertised in ouf-of-state publications disseminated in this state or through an out-of-state medium received in
this state must comply with Jus 1308.04 if the offer originates within this state or is directed by the offeror to a
person or place in this state,

Source. (See Revision Note at chapter heading for Jus 1300)
#9782-A, eff 9-11-10
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THE STATE OF NEW HAMPSHIRE
HILLSBOROUGH, S8. SUPERIOR COURT
SOUTHERN DISTRICT
San-Ken Homes Inc.

V.

New Hampshire Attorney General,
Consumer Protection and Antitrust Bureau

No. 226-2015-GV-00281

OP ™R ~*| MOTION TO INTERV=*'E

Pursuant to RSA 356-A:14, the petitioner, San-Ken Homes (“San-Ken”), appeals
the decision of the respondent, the New Hampshire Attorney General, Consumer
Protection and Antitrust Bureau (the “Bureau”}, in which the Bureau determined San-
Ken was a “successor subdivider” that was required to apply for registration or
exemption under the Land Sales Full Disclosure Act {the "Act™), RSA Chapter 356-A,
Currently p_ending before the court is Bernard Satterfield's and Deidre Daley's motion to
infervene. The Bureau assents to the motion while San-Ken objects. The court held a
hearing on Sept:  2er 30, 2015. For the reasons stated herein, the motion to intervene
is DENIED.

"~gkgre-d
For the purposes of this order, the court finds the following relevant facts. In
December, 2005, 112 Chestnut Street, LLC (*112 Chestnut’} took fitle fo property
located in New Ipswich, New Hampshire (the “Property”). 112 Chestnut granted a

mortgage on the Property that same day.
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in 2008, 112 Chestnut submitted 1o the New lpswich Planning Board a
subdivision plan that would allow it to develop the Property into sixteen lots, collectively
known as Oakwood Common. The plan called for a single private road, Old Beaver
Road, which would connect Oakwood Common to an adjacent public way. Oﬁ June?,
'2006, the planning board approved the subdivision plan. As part of the planning board’s
approval, it required 112 Chestnut fo post security and construct Old Beaver Road
according to certain specifications.

On August 11, 2008, 112 Chestnut applied for an exemption from registration
under the Act p;ursuant to RSA 356-A:3, |i, the Bureau granted. At some unknown
times after receiving the exemption, 112 Chestnut conveyed seven lots of the
subdivision to third parties. One of the seven lots was purchased by the proposed

interveners.

112 Chestnut eventually defauited on its mortgage obligations. Thereafter, on
May 13, 2014, the mortgagee held a foreclosure sale for the remaining nine lots. San-
Ken purchased the nine lots at the sale and recorded a foreclésure deed.

In September, 2014, San-Ken sought to amend the approved subdivision plan.
The New Ipswich Planning Board held a pubiic hearing on the amendment on
September 17, 2014. ,..e proposed interveners attended the hearing and objected to
the amendment. The amendment was nonetheless approved. As part of the planning
board’s approval, it, among other things, waived the securty that was originally posted
and Jowered Old Beaver Road's construction sp.;eciﬂcations, as it found the road would
be satisfactory if certain repairs were made. The proposed interveners did not appeal

the planning board’s decision.

San-Ken v. N.H. Att'y Gen, / 2015-CV-00281
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At some point after the subdivision amendment was approved, the Bureau
determined that San-Ken was required to register under the Act or seek an exemption,
concluding it is a "successor subdivider.” See RSA 356-A:2, 12 {granting the Bureau
the authority to administer and enforce Act’s provisions); N.H. Admin. P-'~3, Jus
1306.19 {"Any person who comes fo stand in the same relation o the subdivision as the
original subdivider shall be required to make separate applicatéon to the bureau for
registration as a successor subdivider.”). San-Ken disputed the Bureau's determination
that it is a “successor subdivider” and contends it is not required to register or apply for
an exemption under the Act.

Under protest, San-Ken filed for a registration exemnption on November 20, 2014,
During the exemptii  process, San-Ken and the Bureau reached an agreemant in
which San-Ken agreed to post a bond related to improvements on Old Beaver Road in
exchange for the Bureau issuing a certificate of exemption, despite the fact that the New
ipswich Planning Board approved the subdivision amendment. San-Ken filed its appeal
with this court on ng 29, 2015, arguing the Bureau acted uniawfully in determining it
was required fo register or seek an exemption.

in August, 2015, the proposed interveners filed their motion to intervene. They
argue that they have a direct interest in the appeat as they purchased their lot with the
expectation that Old Beaver Road would be built according to the original subdivision
specifications. in response, San-Ken argues, among other things, that the proposed
interveners’ interests are not direct and épparent, as its appeal concems whether the

Bureau acted unlawfuily.

San-Ken v. N.H. Alt'y Gen, / 2015-CV-00281
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Ar-*sis
“Any person shown to be interested may Eecome a party to any civil action upon
filing and service of an Appearance and pleading briefly setting forth his or her relation
to the cause . . .." Super. Ct Civ. R, 15. "The right of a party fo infervens in pending-

litigation in this state has been rather freely allowed as a matter of practice.” Bizica v,

' Trs. of D-~mout ~¢"~Je, 147 N.H. 443, 446 (2002). “A trial court should grant a
motion to intervene if the party seeking to intervene has a right involved in the trial and a
direct and apparent interest therein.” 1d, However, “{wlhen public officers are engaged
in litigation to protect public rights, and their pleadings and procedure maintain the
public interesf, no_pr'ivate person is entitled to infervene.” 59 Am, Jur. 2¢ ™adies § 187.

—«Similarly, “when the govemment exercises its sovereign power to enforce and defend

duly enacted laws, no other entity can have an interest sufflcient to justify intervention

as a matter 01; nght..,.” '

. Here, this matter began when the Bureau exercised its power to enforce the Act's
registration requirements, Not only was the Bureau exercising"rts poweré to enforce the
{aws of the state, itractions were taken to maintain a public interest—controiling alieged'
unlawful actions taken by a subdivider. As such, the proposed interveners lack a direct
and apparent Interest. Moreover, the dispute at the core of this matter is whlether the
Bureau acted untawfully under the Act by requiring San-Ken to register or seek an

exemption or issuing a conditioned exemption, issues concerning whether Old Beaver

Road must be improved are indirect matters.

San-Ken v. N.H. Atey Gen, / 2015-CV-00281
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While exceptions to the rule against intervening in govemment matters have
been made when the representation of the government is inadequate, such an
argumeant has not been made in this case. See Buckler v. DeK~" Cty., 659 S.E.2d 398,
402 (Ga. Ct. App. 2008) (“For members of the public to infervene in an action where a
govemmental entity represents the pubiic interest, there must be ‘a very strong showing
of inadequate representation.”}. In fact, it appears the proposed interveners' position is

identical to the Bureau's. Accordingly, the proposed interveners’ motion is DENIED.

SO ORDERED.

Navember 25, 2015

David A. warfunkel /
Presiding Justice -

San-Ken v. N,H. Atl'y Gen. f 20115-Cv-00281
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by the Town. In requiring San-Ken to improve the Subdivision®s private road beyond what is

required by the Town’s Planning Board, the Bureau unlawfully acted outside of the scope of its

jurisdiction and into matters that are exclusively reserved for the Planning Board, Because the
Bureau acted outside of its jurisdiction, its requirement that San-Ken further improve the
Subdivision’s roed is unreasonable, unlawful, 1 should be removed as a condition of
exemption under the Act,
II. BACKGROUND
By deed recorded with the Hillshorough County Registry of ... .eds (“Registry”) on
December 5, 2005, the Subdivision’s developer—112 Chestnut Street, LLC (*112 Chestnut”)}—
took title to cértain ﬁroperty located in New Ipswich. Certified Record (“CR™) at 69. At the
same time, 112 Chestnut granted 2 mortgage to TD Banknorth, N.A. encumbering title to such
property. CR at469, 488, Thereafter, 112 Chestnut obtained various state and local and use
permits, including from the Town's Planning Board, allowing for the development of the
property iﬁto the Subdivision, which consisted of a total of 16 lots. CR at 588-589, 634-647.
The Subdivision was accepted and originally approved by the Town’s Planning Board on
June 7,2006." CR at474. The Subdivision contains a single private roadway known as Old
Beaver Road (“Road™), which provides access from the Subdivision®s lots to the adjacent public
way. CR at 111. Under cover letter dated August 11, 2006, 112 Chestnut spplied with the
Bureau for Exemption from Registration pursuant to RSA 356-A:3, [I. CR at463. The Bureau

issued a Certificate of Exemption concerning the Subdivision dated October 27, 20b6, and such

! While they are not directly relevant in this case, and ate not part of the Certified Record,

the Bureau has acknowledged the existence of the Town’s subdivision regulations. “-g¢ CR at
427n. 2,
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certificate was recorded with the Registry on November 1, 2006 at Book 7762, Page 2345, CR.
2t 674-675.

Thereafter, 112 Chestnut constructed the Road but did not install a second topcourse of
asphalt on the Road. CR at 5. That said, in ifs current form, the Road exceeds DOT minimwm
standards in width and paving and provides safe access to the Subdivision’s lof owners, CRat 5,
During its ownership of the Subdivision, 112 Chestont conveyed seven of the lots within the
Subdivision to third parties, CR at4. Prior to 112 Chestnut’s conveyance of such property, it
did not establish homeowner’s asscciation for maintenance purposes, CR at 4. Moreover, the
Town previously discha  d a portion of the bond that 112 Chestnut posted to secure the
performance of the Road and then allowed the remaining security to expire. CR at 2, 5.

Upon defanlt of the conditions set forth in 112 Chestnut's mortgage, its mortgagee

~ foreclosed on the remaining portion of the Subdivision by foreclosure sale held on May 13,
2014, CR at 65, 67, By Foreclosure Deed recorded with the Registry ont June 19, 2014 at Book
8668, Page 996, ~ m-Ken purchased its nine lots within the Subdivision. CR at 61. After San-
Kcn‘s application for & building permit was denied by the Town, CR at 42, San-Ken sought to
amend the Subdivision conditions to reflect the Road as it existed. .2 at 186-189. The
amendment included certa.in repairs and maintenance required by the Planning Board, 1d. On
September 17, 2014, at a duly noticed pubiic hca-ring, the Planning Board agreed with San-Ken
and amended the Subdivision by modifying its prior conditions of approval. CR at 186-189. In

pert, the September 17, 2014 amendment of the Subdivision stated that:
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2. The existing road constructed within the subdivision (with one course of
asphalf), is satisfactory as a private road, with no second asphalt course
required, subject to the following improvements to be performed within
90 days from the date of this approval by and at the expense of the owner
of the 9 remaining unirnproved lots in the subdivision (presently San-Ken
Homes, Inc.):

-fix cracks by cleening ard filling
- seal coat the entire road
- repair all potholes

¥k k¥

4, No further security will be required by the Planning Board for any
Suture road or infrasiructure improvements.

CR at 182 (emphasis added)., No appeal was taken of the Planning Board's modification of the
Subdivision, and all conditions of the September 17, 2014 amendment to the Subdivision were
timely satisfied by San-Ken. As such, prior to San-Ken’s epplication for exemption of its nine
lots, pursuaﬁt 10 the Act’s 50-lot exemption, the was Road was complete and fully compliant
with the Planning Board’s rules and regulations. Moreover, the Town requires no further
bonding related fo the Road. CR at 189.

Notwithstanding the above, the Bureau takes the position that San-Ken is a “successor
subdivider” of the Subdivision in context of RSA 356-A, and that San-Ken must apply for
registration or exemption by the Bureau, as to its nine lots. CR at 426-428. Sen-Ken has
consistently disputed this and objects that it is a successor subdivider and confends that RSA
356-A’s registration requirements do not apply to San-Ken’s nine Jots of the Subdivision. CR af
812. The Bureau also tekes the position that San-Ken is obligated to further improve the Road

by paying for a topcoat to be installed on the existing base coat, CR at 426-428. San-Ken
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disputes that it is obligated to further improve the Road or post a bond or other surety
guaranteeing performance of such improvements. CR at 812.

Under protest and while reserving all rights and defenses, but in an attempt to free its lots
from the conveyancing restrictions of the Act, on November 20, 2014 San-Ken filed its
application for exemption from registration with the Bureau, pursnant to RSA 356-A:3, I-a(a).
CRat 217, 217, 254-263, 386. As the exemption application process unfolded, 25  condition of
approval the Burean required San-Ken to modify the Subdivision by installing a topcoat on the
Road, CR at 812, Notably, San-Ken was willing fo pay for ifs proportional share of a fopcoat
upgrade, but objected to being forced to pay for the upgrades that should be bome by the ather
lot owmers in proportion to each owner’s interest in the Subdivision. See, e.g, CR at 11, The
Burean’s position mendates that San-Ken bear all of the upgrade costs, notwithstanding that it
does not own all of the Subdivision’s lots.

In order o allow San-Ken to move forward with the development and sale of its lots
despite the Bureau’s condition requiring San-Ken to further improve the Road, the parties
entered into a Road Escrow Agreement whereby San-Ken agreed to provide the Bureaﬁ with a
performance bond in the amount of $50,106.00, to secure the Road improvement demanded by
the Bureau. CR at 73-74, 812-820. This compromise was always intended ﬂ: ellow San-Ken to
seek judicial relief on the disputed issues, while providing reasonable assurances fo the Bureau
that the Road upgrades would take place if the Bureau’s legal position was ultimately upheid.
CR at 691, 812-814,

By Certificate of Exemi:ntion dated May 1, 2015 and recorded with the Registry that same
day, the Bureau exempted San-Ken's nine lots under RSA 356-A, CR at 77. This appeal by

San-Ken followed. After the instant matter was commenced, certain neighbors who failed to
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eppeal the Planning Board’s 2014 modification sought to intervene in this case. Their Motion to
Intervene was denied by this Court (Garfunkel, J.) underNgﬁce dated November 25, 2015, Ata
Trial Management Conference held on February 18, 2016, a hearing on the merits was scheduled
- for March 3, 2016, with supporting legal memoranda due on March 1st.
II. STANDARD OF REVIEW
This is an administrative appeal for judicial review filed pursuant to RSA 356-A:14, 1,
which states:
Any person aggrieved by a decision or action of the attorney general may, by
petition, appeal from said decision or action to the superior court for review, The
superior court may affirm, reverse, or modify the decision or action of the
attorney general as justice may require.
(Emphasis added.) New Hampshire case Iaw does not expound upon the scope of this standard
in context of the Act. That said, in context of RSA 76:17 (regarding tax abatements), the phrase
“as justice requires” “has been held to confer jurisdiction upon the superior court to issue

equitable orders . . ." Tau Chapter of Alpha X1 Delta Fraternity v. ™ wn of Durk--, 112 N.H.

233,236 (1972). See ' o L8P Ass'n v. Town of Gilford, 142 N.H. 369, 373 (1997) (referring to

the phrase as conferring “broad discretion and equitable powers upon the superior court to abate
taxes.”}. The phrase has also been touched upon in context of RSA 281:14, regarding the
allocation of costs incurred by workman’s compensation employee action against a third party.
See Del Rio v. N. Blower C 574 F.2d 23, 28 (Ist Cir, 1978). There, the First Circuit looked to
the words “as justice may require” to confirm that the court’s duty wes to simply act 7™y in its
duty to apportion costs. Id. (emphasis added). Even so, New Hampshire case law is not
particularfy helpful in articulating the Act’s standard of judicial review.

New York state courts, however, have interpreted the phrase more di:ecﬂy, which is

instructive in this case.
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The phrase “as justice requires” means “that there are no ‘as matter of law’

requirements one way or the other as to those matters which are to be dealt with in

the discretion of the courts, on all the facts” . . .. It granis the court a broad

discretion, but not one unrelated to the facts . . .. What it grants iy a judicial

discretion, which though it “js a phrase of greet efitude * * ¥ never means the
arbitrary will of the judge™ . . . . Rather, it vests in the court “r discretion which is

not to be exervised arbitrarily, and which is subject to review.in the Court of

Appeals, but only as to whether or not it hag been abused and not on its merits” . .
Matte~ -“tate ¢ “reatsinger, 67 N.Y.2d 177, 181 (1986) (internal citations omitted)
(analyzing the phrase in context of an award of éttomeys’ fees resulting from a New York will
contest).?

In this context, it is important to note that the Bureau exists within s division of the New
Hampshire Attomey General’s Office, --- RSA 21-M:2; RSA 21-M:9, and the Bureau is charged
with enforcing and administering the provisions of the Act. RSA 356-A:2, As the Bureau is en
administrative body, its power and jurisdiction are limited and special to its enabling statute. See
" re Ca——ai~~ “-~ Ratepayers' ®*~hts, 162 N.H. 245, 250 (2011), Notably, the ™ wreat cannot
confer jurisdiction upon itself, Id. Furthermore, a tribunal that “exercises a limited and statutory
jurisdiction s without jurisdiction to act unless it does so under the precise circamstances and
in the manner particularly prescribed by the enabling legislation.” In re "-mpaign for
Ratepayers’ ™*gh*- 162 N.H. 245, 250, 27 A.3d 726, 731 (2011) (quoting Figveroay " and §

Ball ™--ing, 237 Conn. 1, 675 A.2d 845, 847 (19%6)) (emphasis added), In other words, the

Bureau cannot lawfully step outside of the specific authority delegated to it under RSA 356-A.

2 In context of the Restatements of Contracts, the legal scholar E. Allan Farnsworth once

explained that the phrase “as justice requires,” was “restatementese™ for judicial discretion. Jean
Braucher, E. Allan Farnsworth and the Restatement {Second) of Contracts, 105 Colum, L. Rev.
1420, 1424 (2005).
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Finally, as this case involves issues of statutory construction, this court is fasked with
detenniﬁing the “legislature’s intent as expressed in the words of the statite considered as a
whole.” Zom v, D-—ciri, 158 N.H, 437, 438-39 (2009). Courts

first look to the language of the statute itself, and, if possible, construe that
lanpuage according to its plain and ordinary meaning. We interpret legisiative
intent from the statute as written and will not consider what the legislature might
have said or add language that the legislature did not see fit to include. .. . We
construe all parts of a statate together to effectuate its overall purpose and avoid
an absurd or unjust result. Moreover, we do not consider words and phrases in
isolation, but rather within the context of the statute as & whole, This enables us to
better discem the legislatare's intent and fo interpret statutory language in light of
the policy or purpose sought to be advanced by the statutory scheme.

Id. (internal citations omitted). Courts “will not add words thet the lepgislature did not see fit to

include, nor delete those that it did.” State v. Duran, 158 N.H. 146, 155 (2008).

In light of the above, the Act’s standard of review confers this Court with broad
discretion over the instant appeal, to interpret the Act and to rule upon the pending matter in a
fair and equitable manner. As applied to the facts of this case, which San-Ken believes are
undisputed, justice requires a finding that the Bureau over-stepped its statutory jurisdiction when
it required San-Ken to register under the Act and when it unilaterally mandated 2 modification of
the Subdivision.

. ARGUMENT

A, San-Ken is an Aggrieved Party and has Standing to Appeal the Bureau’s
Decision Pursuant to RSA 356-A:14.

In first requiring San-Ken’s compliance with the Act, and in further imposing the
condition that San-Ken improve the Road beyond what is required by the Planning Board, the
Bureau’s decision that is the subject of this appeal plainly impairs San-Ken’s direct and definite
property interest in the Subdivision. But for the Bureau’s action, San-Ken would not have had to

undertake the time-consuming end expensive exemption process, which spanned more than five
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months (from November 2014 to May 2015), and which prevented San-Ken from freely
conveying its land during that time. Moreover, San-Ken only posted a bond with the Bureau (in
the amount of approximately $50,000,00) because the Bureau reguired it as a condition of
exemption, Thus, San-Ken is a “person aggrieved” under the Act and has standing to appeal the
Bureau’s lawfulness of the Burean’s decision.

Cese law on apgrievement and standing is consistent end well-defined. See, e.g., inre

Guardianship of Williams, 159 N.H. 318, 331-32 (2009) (Dalianis, J,, concurring).

" Our construction of the phrase “person .., aggrieved” is well-settled and long-
standing. See, - -, Jr™~~m y. Town of ™" "*" -~ ™-nn’-~ Bd,, 157 N.H. %4,
99, 945 A.2d 13 (200%) (1o be a “person |, | aggrievea under XSA 677:15 (2008),
“a litigant must have a direct definite Interest in the outcome of the
praceedings”); Inre -+~ 2f Kelly, 130 N.H. 773, 777, 547 A.2d 284 (1988) (to
be & “person .., aggrieved” under RSA 367-A:1, in the confext of 2 will contest, &
person must have a “direct pecuniary interest” in the testator's estate {(quotation
omitted)); ""cl- v T o0 77 NUH. 105, 106, 88 A, 706 (1913) (to be a
“person ... aggneved” under predecessor io RSA 567-A:l, in the context of
proceeding fo appoint guardian for minor child, person must have “some private
right whicl is affected thereby” (quotation and brackets omitted)); of. Apr--* of
T 134 NH. 148, 154, 590 A.2d 386 (to be a person “directly affected” by
an admunistrative agency decision and, thus, to have standing under RSA 541:3
(2007) to appeal that decision, person must show that “fte fas suffered or wiil
suffer an injury in fact”’ (quotation omitted)), cert. denied, 502 U.S. 899, 112
8.Ct. 275, 116 L.Ed.2d 227 {1991); ¥"- g Restar -t Cor- . C¥ “—; -~ 119
N.H, 541, 543, 404 A.2d 294 (1979) (Lhere is no significant distinction between
‘persons directly affected,” and ‘persons aggrieved,’ ” (citations omitted)). “[Tlhe
legistature is presumed to know the meaning of the words it chooses and to use
those words advisedly.” State v. Njogu, 156 N.H. 551, 554, 937 A.2d 887 (2007).

Id. {emphasis added).

Here, San-Ken's financial and property rights in the Subdivision have been directly
affected by the Bureau. In order to advertise or convey their lots, San-Ken was required to
subject their property to the provisions of the Act; San-Ker  ust use certain forms mendated by
the Bureau; and, finally, San-Ken was forced to either perform the road improvements or provide

the Bureau with a bond in the amount of approximately $50,000,00, which is currently held by
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the Bureau. In light of the above, San-Ken clearly suffers a legal injury to its definite interest in
the Subdivision as a direct result of the Bureau’s determinations under the Act.

Moreover, as & matter of equity, in sttacking San-Ken’s s:tanﬂing, the Bureau ignores the
Escrow Agreement, the specific purpose for which was to allow San-Ken's lots to be released
during en appeal of the Bureau’s deferminations, while providing the Bureau with security in
case such appeal failed. To now allege that San-Ken lacks standing to take this appeal flies in
the face of the parties’ agreement and the Bureau’s prior conduct. In light of the above, the
Bureau should be estopped from arguing thet San-Ken lacks standing to eppeal.

B. San-Ken is Not a “Subdivider” and its Nine Lots Are Exempted Under the
Plain Language of RSA 356-A:3, I{a).

The Bureau claims that San-Ken is the Subdivision’s successor subdivider, and must
register its Jots under the Act accordingly. In this regard, the Burean has erred because San-Ken
is not & “subdivider” in context of the Act, RSA 356-A:1,. V defines a “subdivider” as

a person who is an owner of snbdivided land or one who offers it for disposition.

Any successor of the person referred to in this paragraph who comes 1o stand in

the same relation to the subdivided lands as his predecessor did shall also come

within this definition;. ..

Hers, the record is clear that (1) San-Ken purchased nine of the Subdivision’s lots; (2) the other
seven lots were sold to bona fide third parties b~ ¢ San-Ken’s purcha;c; and (3) the
Subdivision’s Road was already constructed prior to San-Ken’s purchase without the ereation of
a Homeowner’s Association. As such, there is no doubt that San-Ken does not “stand in the
same relation” to the Subdivision, as compared to how 112 Chestnut did. Whereas 112 Chestnut
owned the fee inferest in the property that is now the Subdivision, and all of the related

ownership rights, San-Ken simply purchased a portion of those rights at a foreclosure sale. For

‘the purposes of the Act, San-Ken stands in the shoes of 112 Chestnut no more or less then each

10
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of the owners of the other seven lots, and should be treated no differently. As such, San-Ken is
not g subdivider subject to the Act.

Moreover, it is important to recal} that San-Ken's interest in the Subdivision is {imited to
nine Iots. As such, the plain language of RSA 356-A:3, I(e) exempts such lots from registration
under the Act, RSA 356-A:3, [(a) states, in relevant part, that the Act “siall not apply to any
offer or disposition of. (2) Subdivided Innds if not more than 15 lots, parcels, units or interests
are included in such subdivided lands; ., " (Emphasis added.)’ In this case, because seven lots
within the Subdivisicn were conveyed to third parties prior to 2014, San-Ken is only able to offer
or dispose their nine lots. As the fifteen-lot threshold is not triggered, the plain language of the
Act does not require registration of San-Ken’s los.

The Bureau argues that because the Subdivision was originally sixteen lots, San-Ken
must register under the Act, regardless of how many lots they purchased, This position relies
upon. the Act's expansive definition of the term “subdivided lands.” Set ..3A 356-A:1, VI
(defining the terms “subdivision” and “subdivided lands™ to mean “any land . . . which is, or has
been, or is proposed to be, divided forthep 10se of disposition into lots . . . and also include
any land whether contiguous or not if said lots . . , are offered as a part of a common promotionsl
plan of advertising and sale; . . ."”). Ho%ver, the Bureau’s interpretetion dees not account for
the fact thet San-Ken does not own seven o_f the lots within the Subdivision. Moreover, and
more importantly, the Bureau fails to sccept that the Act's definition of “subdivided lands™ is

modified and tempered by the introductory clause (“shall not apply to ary offer or disposition’™)

3 The Act defines “dispose” or “disposition” as “any sale, contract, assignment, or any
other voluntary transfer of a legal or equitable interest in a lot, parcel, unit or interest in
subdivided lands, except as security for a debt{.]” RSA 356-A:1,1. “Offer” ineans any
“inducement, solicitation, or attempt to encourage any person or persons te acquire any legal or
equitable interest in a lot, parcel, unit or interest in subdivided lands, except as security for a
debtf.]* RSA 356-A:1, I,

11
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that limits the reach of the statute to lots that are fo be -*~--d or dispc--1. Because San-Ken can
only offer or dispose its nine lots, and has no interest in the previously owned lots, the Act's
plain language exempts registration here.

Had the legislature wished for the Act to apply in instances such as this, where a buyer
purchases fifteen or fewer lots of a larger subdivision, the legislature could have simply removed
the phrase “any offer or disposition off.] But such language was included in the Act and must
not be ignored, To interpret the Act as the Bureau suggests requires ;hc phrase “any offer or
disposition of” to be rendered superfluous, which is contrary to accepted canons of statutory
interpretation. See '-'t'-~ - ™-g, 159 N.H. 456, 457 (2009) (“We must give effect to all
words in a statute, and presume thai the legislature did not enact superfiuous or redundant
words.”), Moreover, San-Ken’s interpretation is consistent with the purpose of the Act, as
evident through its plain language, which is to investigate the sellers of subdivided lots of a
certein number, in the name of consumer protection. Notably, the legislature has determined that
15-lot subdivisions and smeller do not trigger the Act’s jurisdiction. See RSA 356-A:3,I(a). In
the same way that a nine-lot subdivision does not require registration under the Act, San-Ken’s
nine-lot purchase should not either.

Furthermore, the Burean’s interpretati.on offers no gnidance or explanation of ﬁow San-
Ken’s pmdﬁse of nine lots is any different that the sale of a single lot. In other words, the
logical conclusion of the Buresu’s argument requires the purchaser of a single lot fo register
under the Act, which is an absurd result which should be avoided. See Cayten v. N-—
Hampshire Dept. of Enviro-~~nta] Se—---, 155 N.H. 647, 653 (2007). Assuming the Bureau’s
interpretation, neither the Act nor the Burean’s regulations provide any guidance on when

registration of fifteen or fewer lots is required, and when it is not. This unreasonable position is
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the epitome of arbitrary and capricious act:ic.m given the absence of an underlying or determining
principle. “The common meaning of ‘arbitrary’ is a decision *based on rendom or convenient
selection or choice rather than on reason,” WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 110 (Unabtidged 1961), or one made ‘[w]ithout adequate determining principle
... nonrational ... capriciously,” BLACK'S LAW DICTIONARY 96 (5thed. 1979).” Appeal of
Bd. of T-—ees ~“*Jniv ~ 3. of New " -apshire for Kee~ - 9t~ 20oll, 129 N.H. 632, 636
(1987). Lilct;:wise, “capricious” is “characterized by or guided by unpredictable or impulsive
behavior; likely to chenge one's mind suddenly or to behave in unexpected ways[,}” or “contrary
to the evidence or established niles of law.” BLACK'S LAW DICTIONARY (10th ed. 2014),
Put another way, thé Bureaw’s interpretation puts the Attorney General’s Office (and not the
legislature) in the powerful position of determining whether or not an owner of lots must register
their land under the Agt, at the Bureau’s whimsy and convenience, and without providing owners
with reasonable notice of the applicable legal framework. Such conduct by the Bureau is also
unreasonable as it unlawfully pushes the agency outside of the limits of its enabling legislation,
Ci.” g -~paign 7~ atepayers' Rights, 162 N.H. 245, 250 (2011). In short, the Bureau’s
interpretation of the Act is inreasonable and unjust and should be rejected.

C. The Burean Has No Authority to Require Further Improvement of the Road.

Even if San-Ken is deemed to be a “subdivider” under the Act, and even if its nine lots
trigger the Act’s jurisdiction, the Bureau has absolutely no anthority to modify the Subdivision
by requiring San-Ken fo further improve the Road as a condition of exemption from the Act. In
demanding that San-Ken improve the Road (and post a related bond), the Burean has
impermissibly veered outside of its jurisdiction and into maiters that are expressly delegated to

the Taown’s Planning Board, Nothing in the Act or the Burean’s promulgated regulations allows
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for the Bureau to exact infrastructure improvements beyond whet is approved by the Town. As
such, the Bureau’s condition requiring San-Ken to improve the Road should he stricken and San-
Ken’s bond should be immediately released.

The Act and the Burean's regulations contain no provisions that allow the Buresu to
exact infrastructure improvernents as a condition of exemption. That said, to justify its actions
the Bureau cites to Jus 1304.07, CR at 427, which states:

(3) If the streets or roads providing access to the suhdivision and to the lots, parcels, units, or
interests for which exemption is applied are not coniplete at the time the application is filed, the
subdivider shall past surety aeceptable to the town or oity as follows:

8. The surety shall be in the full amount of the cost of completing the streets or
roads to assure completion to local standards end;

b. ..esurety shallbeinthof  preseribed by Jus 1304.14;

Jus 1304.07(a)(3) (emphasis added). In other words, if a subdivider seeks regisiration under the
Act before the completion of the roads, the Burean is then authorized to require surety in an
amount set by the local municipality, That, however, is a far cry from the facts of this case.
Here, it is undisputed that the Road was complete before San-Ken filed its application for
exemption, and that the Town (by and through its Flanning Board) specifically determined that
no further bond is required, Neither Jus 1304.07, nor any other regulation protmulgated under the
Act, confer the Burean with the authority to overrule the Plenning Board and require
infrastructure improvements or related surety on its own terms. As the Bureau is a creature
statute whose jurisdiction is limifed {o its enabling authority, the Bureau has acted unreasonably
and untawfully in demending s condition that it does notf have the specific anthorify to do.

Moreover, the Bureau’s attempt to unilaterally modify the Subdivision ignores the fact
that the Planning Board is delegated with the authority to regulate the subdivision of land in the

Town. Seg RSA 674:35, I (stating, in part, that “[t]he planning board of 2 municipality shall
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‘havet! wthority to regulate the subdivision of land under the enactment procedures of RSA

675:6,"). Once subdivision jurisdiction is delegated to the Planning Board, that jurisdiction is
exclusive. See RSA 674:42, Once again, the Bureau’s position disregards that the Planning
Boerd has unambiguously determined that the Road is complete and that no bond is required —&
decision it made prior to San-Ken’s application for exemption under the Act. Because the
Planning Board is vested with exclusive control over the Subdivision, the Burean’s condition that
secks to un-do the Planning Board’s 2014 modification is unreasonable, unjust, and should be
held to be an unlewful exercise of its authority.

D. Concluston

Here, the Bureau has erred as a matter of law in atfempting to impose executive-level
oversight into the local land use process, a process which the legislature has specifically and
exclusively . egated to the Planning Board, Likewise, the Bureau was uareasonable in
applying the Act to San-Ken’s nine lots given the plain language of the Act and the particular
facts of this case. In light of the above, San-Ken should not have been required to subject its lots
to the Act and the Bureau should have been allowed to exact a modification of the Subdivision

without the authority of its enabling statute and regulations.

WHEREFQORE, the Petitioner respectiully requests that this Honorable Court:

A, Order that San-Ken is not the successor subdivider in context of RSA 356-A;

B. Order that San-Ken’s1*  lots in the Subdivision are not subject to RSA 356-A;

C. Order that the Bureau exceeded its authority and acted unreasonably and
un.lﬁwﬁﬂly in requiring Sen-Ken to further improve or bond futwre Road

improvements;

15

App. 97



D. Strike the condition of the Burean requiring thet San-Ken further improve the
Road and order the Bureau to immediately release the related bond;
E. Issue final judgment in favor of San-Ken; and
F. Grant such further relief as may be equitable and just.
Respectfully submitted,
San-Ken Homes, Inc.

By its attorneys,
Bemnstein, Shure, Sawyer & Nelson, P.A.

chdel A, Klass Esq., Bar# 18947
mklask@bernsteinshur.com
P.0.Box 1120
Manchester, NH 03105

Dated: February 29,2016 603.623.8700

CERTIFICATE OTF . .XVICE

I hereby certify that on February 7, 2016, a capy of the foregoing PETTTIONER’S
TRIAL MEMORANDUM was mailed via US Postal Service to the following individuals:

John W, Garrigan, Esq.
33 Capitol Sireet
Concord, NH 03381

w7

chagi A, Klass, £sq.
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THE STATE OF NEW HAMPSHIRE
HILLSBOROUGH, §S ' SUPERIOR COURT
SOUTHERN DISTRICT | |
SAN-KEN HOMES, INC.
\4

NEW-HAMPSHIRE ATTORNEY GENERAL,
CONSUMER P ~ TECTION AND ANTITRUST BUREAU

226-2015-CV-281

ST * TE’S MEMORANDUR" ~L +** IN QPPOS. , .ON'TQ PETITIQ™"R!S APPEAL

OF CERTIFICATE OF "“EMPTION PURSUANT ™) ™ * **5-As14

NOW _OMES the Stat'c.of New Ha.rﬁpshi:e, by and through its sttomeys, the Office of
the Attorney General, and respectfully moves this Court 1o deny the Petitioner’s appeal and
affirm the actions raken by the Consumer Protection-and Antitrust Bureau in the underlying
matter. In support thereof, the State of New Hampshire states; as follows:

_INTRO'DUCIION

The Petitioner, San-Ken Homes, Inc. (“San-Ken") éppeals the decisions of the New
Hampshire Department of Justice, Consumer Protection and Antitrust Bureau (“The Bureau™),
requiring the Petitioner to apply for a certificate of exemption from the Land Sales Full
Disclosure Act (“The Act”), and requiring the Petitioner to compiete a subdivision road to the
same standards required of the prior subdivider as a condition of granting that exemption,

The State respectflly moves the Court to affirm the Bureau’s actions and to find (1) that
the Petitioner is a subdivider under RSA 356-A:1, V, (2) that the Bureau did not dot unfawfully
or unreasonably by requiring the Peutloner to apply for a certificate of exemption under- RSA

356-A:3, (3) that the certificate of exemption issued to the prior subdivider in 2006 is not va]sd
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for the Petitioner, and (4) that the Burequ did tiot act unlewfully or unreasonably by requiring the
Petitioner to complete Old Beaver Road 1o the same construction standards required of the ptior
subdivider as a condition of granting the centificate of exemption under RSA 356-A:3, 11,
FACTS
1. On December 5, 2005, 112 Chestnut St. LLC obtained and recorded title to a property
tract on N.H. Route 123-A in New Ipswich, New Hampshire. CR' 492-493, See also
Hillsborough County Regisiry of Deeds, Book #7595, Page #471.

2. The property was mortgaged through TD Banknorth and H.G.A. Ltd. on December 5,
2005. CR 488 — 490, 528 — 533, |

3. 112 Chestnut St. LLC planned a.lﬁ'-unit subdivision named Oakwood Common. CR 98-
199. The Subdivision plan was approved by the town on June 7, 2006, Id.

4, The subdivision plan includes a roadway named Old Beaver Road. Id.

5, 112 Chestriut St. LLC posted 2 s_ur'e'.ty bond through TD Bank payable to the Town of
New Ipswich guaranteeing the construction of Old Beaver Road in accordance with N.H. Admin.
R. Jus. 1304.07(a)(3) and local requirements. An irrevocable standby letter of credit for $301,823
was issued by T.D. Bank for the full amount on December 5, 2005 ~ 592,

6. On August 11, 2006, 112 Chestaut St, LLC applied to the Bureau for a certificate of
exemption from the subdivider rcgistrafi on requirernents of RSA 356-A. CR 463-673.

7. 112 Chestnut St. LLC stated in its application for exemption that, “The roadway
servicing the subdivision (“Old_Bea_ver Roa.d"’) shall be constructed by the Applicant and held as
a private way by the future Os"'}he:;s of th_e Lots.” Q_,R__ 470, 112 Chestnut St. LLC further siated in

the application that “The road servicing the subdivision will be built to town specifications and

—— m— m—

' Cites 1o the certified case record submitted earlier to the'Court and the Petitioner shall be made to the Bates
stamped pages dnd shal] be abbreviated “CR" for the purposc of this pleading.
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owned and maintained by the Lot owners ...” CR 474. The town planning board also requires
private roads to be built to full town standards. CR 4.

8. ..e Bureau granted thj’:"é:ﬁemﬁ‘iion for'112 Chestaut St. LLC and Oakwood Comimon and
issued a certificate of exemptior 1 October 27, 2006. CR. 674.

9. 112 Chestnut St, LLC subsequently developed and sold seven lots in Oakwood Common
between 2007 and 2010, CR 4, 5. Chartes Watt, owner of 112 Chestnut $t. LLC, made oral
promises to each buyer that the road wouid be built to the town specifications and would be
completed once all of the lots were formed and the home owners association created. CR 5-6.

10. The homeowners have estimated that each of the first seven home buyers invested
approximately $20,000 of the purchase money for their homes towards the completion of the
road, CR B.

11, Town regulations state that private roads must be built to town road specifications, "4,

25, See also Subdiv, Regs of - Town of New I ~ich, NH, at 3:12. Town road specifications

requifc 2* of “base course” pavement and 1" of “wear course” top-coat pavement. CR 25 “-¢g
also Subdiv. ™--sof " :Town of Ney ™ -~ NH, at Appendix B:03 (F).

12. 112 Chestnut St. LLC bepan construction on Old Beaver Road. Only approximately %"
of base course pavement was applied to form Old Beaver Road, No top-coat pavement was
applied. CR 3, 6, 37-38.

13. On March 11, 2014, T.D. Banknorth foreclosed on the nine remaining Oakwood
Common lots for mortgage default. CR 67-71. The nine lots were sold as one parce] at auction
on May 13, 2014, CR 65-66.

14. The Pelitioner purchased the nine-jot parcel for $150,000. Id. The Petitioner obtained the

deed for the nine lots on June 17, 2014 and recorded the decd on June 19, 2014, CR 61-64,
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15, In July 2014, the Petitioner épplie‘d for a building permit from the Town of New Ipswich,
CR 2, 4. The New Ipswich Board oﬁ Selectmen, acting on the recommendation of the town
Plenning Board, denied the penmt unni 0id Beaver. Road could be comipleted to the town road
standards, CR 2, 15, 41, 42, The P‘lannmg Board requested an mspectmn of Qid Beaver Road 10
determine the amount of the bond needed to cover the remammg road work CR2.

16. On August 4, 2014, Brown Eg,ngxneenn_g, LLC submifted a report on the condition of Old
Beaver Road to the New Ipswich Plénning Board. The report stated that the base pavement was
only ¥ to %" thick, well below the 1own standards, The report noted that Old Beaver Road did
not have the required 1" top coat of i_:;avemem. Brown Engineering estimated that adding 1 %" of
base course and 1” of top coat to thé"existing road would cost $83,783, Brown Engineering
recommended that at the very {east a 1” top coat of pavement shonld be added to the roadway at
an estimated cost of $43,446. CR 37+39 |

17. The Petitioner and some of qxe Qakwood Common property owners appeared before the
New Ipswich Planning Board on Augusf. 6, 2014. CR 4-7. The Planning Board acknowiedged
that the road construction bond put Lip by the prior subdivider had been lost through the
foreclosure and sale process. CR 4. é":ounsel for the Petitioner argued tha it was only an
“assumption” that the Peritioner is aésubsequent subdivider and therefore responsible for bonding
the remaining road constmctior; wer?k. CR 3, 4. The town attorney suggested that the Petitioner
could move the Board to amend the ioriginal town subdivision plan with respect to the required
road standards. 1d.

18. The Petitioner and property {;wners again appeared before the town Planning Board on
September 3, 2014. CR 8-14. The .?%tfﬁonerv subrmitted a request to modify the originat road

requirements. ~ 8, The Petitioner éirguéd that he.can only be considered an individual owner of
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nine lots and not the subdivider of the remaining nine lots, CR 8-9. The property owners
objected, stating that they were told when they purchased homes in Oakwood Common that the
developer was responsible for the road and that the Petitioner i3 now in the same position as 112
Chestnut St., LLC. Id. The town attorney took the position that the Petitioner is not the developer
and that the fown is not a guarantor of the completion of road improvements in general. CR 10.
The town attomey added that "-;he.Planning Board is not the advocate of the existing owners.” Id.
19, September 17, 2014. The Petitioner asked the Board to amend the local subdivision plan
for Oakwood Comumon to withdraw the requirement that Old Beaver Road meet fown road
standards. The Petitioner proposed a plan to apply a seal coat to the ¥2” base pavement course
and to fill in a mumber of potholes in the road. 7™, 16.
20, The town's atlomey pfoduced a motion to amend Oakwood Common’s prior town
subdivision approval. The motion read, in part;
2. ..e existing Toad constructed within the stihdivision (with one course of asphalt), is
satisfactory as a private foad, with no second asphalt course required, subject to the
following improvemerits t be performed within'90 days from the date of thl_s_ap;)}?val by
and 2t the expense of the owner of the 9 rémaining unimproved lots in the subdivision
(presently San-Ken Homes, Inc.):
- Fix cracks by cleaning and filling
- Seal coat the entire road

- Repair all potholes
(CR 18)

21. The Board sided with the petitioner and voted to adopt the motion to amend the town
subdivision approval. The Board required the impravement work to be approved by the town

road agent, 7, 17,

22. The Petitioner completed the sealing and potﬁole repair on or around October 22-24,

2014. CR 27, 739.
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23, The town road agent has acknowledged that the road is in bad condition and wilt require
major repairs in five to six years. CR 27.

24. On November 11, 2014, the Petitioner applied to the Bureau for a certificate of
exemption under RSA 356-A:3, Il and JUS 1304.07. €™ 254-332.

25. On April 21, 2015, th‘e: Petitioner and the Bureau clntcre.d' into a 24 month escrow
agreement under which the Petitioner secured a bond for $50,106 to guarantee full completion of
Old Beaver Road. CR 812-821. This completion includes adding a 1 ™ pavement course on top
of the existing pavement, which would bring the total thickness of the pavement to an amournt
equivalent to town road standards. CR 812, §16-817, The bond is payable to the Bureau. CR 74-
75, 812, B16-817.

26, The Petitioner’s obliga’ﬁ_on to post the bond for the road improvements was a prerequisite
to the issuance of a certi_’fi;a‘tc dﬁgxémbtion to ﬂlc Petitioner.

27. On May 1, 2015, the Buf@u.is'sui;:d .a certificate 0f_gx¢mpfion for all nine lots to the
Petitioner, CR 77.

STANDARD OF REVIEW
28. The Act does not stipulate a standard of review for Superior Court appeals.
29, RSA 356-A:14, I states as follows:
Any person zggrieved by a decision or action of the attormey general may, by ?etition,
appeal from said decision or action to the superior court for review. The supenior
court may afficm, reverse, or modify the decision or action of the attorney general as
justice may require.
30. The most appropﬁate standard of review to apply to this case is the standard applied o
administrative appeal cases beﬁause'ﬂzis _cs:s:a preseiits the appeal by the Petitioner of certain
actions and decisions made by the Attorney General’s Office in the administration and

enforcement of the Act and its attendant administrative ruies.
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35, 112 Chestat St., LLC originally owned the 16 lots that comprise Oakwood Common.
112 Chestnu.t St, LLC originally intended to build residences on the lots in the Subdivision and
to offer them for disposition to private consumers. In accord with the provisions of the Act, 112
Chestnut St., LLC registered as the subdivider for Oakwood Common and was granted a
certificate of exemption in 2006.

36. Between 2006-and 2014, 112 Chestnut St,, LLC sold seven lots to private consumers. TD
Bank foreclosed on the remaiming nine lots owned by 112 Chestnut St., LLC in March, 2014.
112 Chestnut St., LLC was still the registered subdivider on record at the time of the foreclosure,

37. The Petitioner purchased the remaining nine lots from TD Bank on May 13, 2014. Like
112 Chestnut St., LLC, Petitioner intends to build residences on the lots and to offer them for
disposition to private consumers, In this way, Petitioner has come to “stand in the same relation”
to the entire Oakwood Common subdivision as his predecessor.

38. Therefore, the Petitioner is a subdivider because the Petitioner is the owner of subdivided
land and is offering it for disposition, and a successor subdivider under RSA 356-A:l, V. There
is no possible reading of the Act under which the Petitioner can have any ather status.

THE LAND SALES F1™" ".DISCL ~SYURT 7 ECT TS THE REG™ ™™ ATY™ OF

8" DIVISIONS BEFORE 1HE SUBDIT™ 2K MAY Or kK LOT" *‘}T_J_ JBD1vISION
FOR SALE 1O THE PUBLIC

39. The Petitioner argues that the Bureau acted unreasonably when it required the Petitioner
to apply for a certificate of exemption. Pefitioner’s Appeal. 27. The Bureau did not act
unreasonably because the Petitioner is a subdivider subject to the Act and the Act requires
subdividers to be registered or exempted by the Bureau.

40. RSA 356-A:4,1 pmhibité; subdividers, including successor subdividers from offering or

disposing of subdivided lands prior to being either registered or exempted by the Bureau.
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41. The statute states:
Unless the subdivided lands or the transaction is exempied by RSA 356-A:3:
I. No subdivider may offer or dispose of any Iot, parcel, unit or intcrest in subdivided
lands located in this state, nor offer or dispose in this state of any lot, parcel, unit or
interest in subdmdcd lands located without this state prior to the time the subdivided
lands are registered in accordance with this chapter;

42. RSA 356-A:3, I(a) states that the provisions of the Act do not apply to any offer or
disposition of subdivided lands of 15 or fewer lots, parcels, units, or interests are included in the
subdivision.

43. Oakwood Common is a 16-lot subdivision and, as such, the subdivider of Oakwood
Common must obtain a registration or exemption from the Bureau prior to dispasing of any lots.
44, RSA 356-A:3, 1T gives the Attorney General the authority to grant limited exemptions

from the Act through the rulemaking process. The statute states:
The attorney general may from time to time, in accordance with rules adopted by it
pursuant to RSA 541-A, exempt from any of the pmv151ons of this chapter any
subdivision or any lots, parcels, unifs or inferests in a subdivision if it finds that the
enforcement of all of the p:ovaszons of this chapter with respect to such subdivision or
lots, parcels, units or interests is not necessary in the public interest and for the
protection of purchasers by reason of the small amourt involved or the limited
character of the offering, or because such property, in the discretion of the artorney
general, is otherwise adequately regulated by federal, state, county, municipal, or
fown statuies or ordmanccs, or because such propeity has been registered and
appraved pussuant to the laws of any other siate.

45. The Department of Justice has edopted administrative rules releting to the Act ender JUS
chapter 1300.

46. JUS 1304.07 aliows a subdivider of 50 or fewer lots to apply to the Bureau for an
exemption from the registration requir  ents of RSA 356-A:5.

47. The Petitioner was properly eligible to apply for a certificate of exemption under RSA

356-A:4, 1 and JUS 1304.07 prior to selling any lots because the Petitioner is the successor
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52. No subdivider may offer ar dispase of any unit in any covered subdivision uatil the
Bureau has issued either a cértificate of registration or exemption to the subdivider. RSA 356-
A4, |

53, The Burcau reviews data related to the plan of development and marketing of the lots in
the subdivision before issuing such a certificate. RSA 356-A:5.

54, The Burean must determine whether the subdivider is of good character and is reasonably
likely to be financially capeble of com‘plctiﬂg the subdivision as planned. RSA 356-A:7. -
Also N.H, Admin. R. Jus 1306 and Form CPLS170, the Pﬁncipal’s Background Statement. Only
after completing its review, may the Buareau issue 2 certificate of registration or exemption.

55, The Act requires subdivision developers to fully disclose their business plan, capital
assets, and past experience in handling subdivision projects to the Bureau. Much of the
information required is personal 1o the individual subdivider. Signiﬁcaﬁtly, the Act requires
subdividers to submit the following:

-~ Personal contact and employment information for the past five years for each
directer, principle, president, vice president, treasurer, clerk, pariner, trustee, or
member, including detailing the any interest that each of those people hold in
relation to the subdivided lands, RSA 356-A:5, I(e) and (f).

- If the subdivider is a corporation, personal information about the identity and
occupations of each stockholder owning more than 10 percent of outstanding
shares, RSA 356-A:5, ¥g) and (h).

- Past subdivision projects that the subdivider has been associated with. See Form
CPLS122,

~  Proof of clear title for the subdivided lands. Id.

11
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- List of outstanding liens. Id,

- List of proposed improvements and amenities promised in each phase of
construction and the projected costs thereof, ™

- List of numerous required local and state approvals and permits, Id.

- Financing plans. JUS 1306.05.

- Development and marketing costs. JUS 1306.96.

56. The Act also requires that the subdivider provide personal background information
relevant to his or her character, See Form CPLS 170. Included in this are the requirement to
disclose to the Attomey 'Generé] facts such as v-_rhether the subdivider is a licensed realtor, and if
so, whether the subdivider has ever been subject to a license suspension or revocation, whether
the subdivider has ever been adjudicated as engaging in unfair or deceptive acts ot practices
relevant to land sales, whether the subdivider has ever been subject to a cease-and-desist order
relevant to Iand sales. Id. The subdivider must also provide five credit references and five
character references. Id.

57. This information relates entirely to the applicant subdivider, and weighs heavily in the
Attorney General’s determination on whether tﬁ issue the certificate of registration or exemption.
Any change in these facts would requi;-c the Bureau to revisit its determination regarding the
epplicant’s eligibility for registration or exemption. RSA 356-A:8, V.

58. RSA 356-A:6 then requires subdividers of large projects to disclose a significant portion
of that information to prospective purchasers through public offering statements and purchase
and sale agreements.

59, Because the issuance of the certificate of registration or exemption is dependent upon

facts related specifically to the subdivider who applies for the certificate, the cestificate is
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personal to the applicant. When a subdivision is transferred to a successor, that successor must
also go through the registration or exemption process.

60. Accordingly, the Petitioner may not simply adopt the original subdivider’s certificate of
exemption and the Bureau did not act unreasonably by requiring the Petitioner to epply for its

own certificate of exemption,

THE TOWN'S ACTI™ " F * “ N "FFECT ~" _THER™"UL" ™ “™'T" “F THE ACT

61. The Petitioner lastly argues that the Bureau acted unreasonably by requiring the
Petitioner to further improve Old Beaver Road as a condition of issuing the certificate of

cemption because the New Ipswich Planning Board’s decision on September 17, 2014 absolves
it of the obligation to complete the roadway to the specifications set out in the town’s subdivision
regulations, ™ itioner’s Appeal, 119, 20, 28. Furthermore, the Petitioner has stated that if the
hemeowners wish to have the road completed as set out in the town's regulations, they are to
bca;r the cost for such construction, CR 10 - 12,

62. The Bureau did not ect unreasonably by requiring the Petitioner to further improve Old
Beaver Road because (1) the prior subdivider was required to complete the road to full town
standards, (2} the town planning board’s decision is not binding on the Attorney General’s
Office, and (3) it wauld be fundamentally unfair to the current homeowners to allow the
successor subdivider complete the road to a lower standard when they have invested purchase
money with the promise of a fully completed toad.

63. Before a subdivider is eligible for an exemption from registration, the Act requires that
the subdivider be able to show that it is financially able and has made provisions to bear the cost
of complction of the roadways servicing the subdivision.

64. Specifically, N.H, Admin. R. JUS 1304.07 states, in pact:
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(a) The bureau shall exempt a subdivision from the registration and annual reporting
requirements of RSA 356-A:4, 1 and RSA 356-A:5 through RSA 356-A:9 if the
following conditions are met:

(3) If the streets.or roads providing access to the subdivision and to the lots, parcels,
units, or interests.for which exemption is zpplied are not complete at the time the
application is flled, the subdivider shall post surety accepiable to the town or city as
follows:

8. The surety shall be in the full amount of the cost of completing the streets or
roads to assure completion to local standards and;

b. The surety shall be in the form prescribed by Jus 1304.14;

65. Accordingly, the Bureau is required to ensure that the subdivider demonstrate that it has
made provisions to complete the construction of the roadway to the standards set out in the
town'’s subdivision regulations as & prerequisite to the issuance of the eertificate of exemption.

&6, Town of New Ipswich Subdivision Regulations state that private roads shall be “buils to

town road specifications.” Subdiv, Regs. of the  m of M- Ipswich, NH, at 3:12.

67. New Ipswich town road specifications require 27 of “base course™ pavement and 1” of
“wear course” top-coat pavement, Id. at Appendix B:03 (P). This enumerated road construction
standard is considered to be the “Jocal standard” by the Bureau for the purposes of Jus 1304.07.

€8. In compliance with the Act, the origina] subdivider, 112 Chestnut St., LLC, agreed to
compiete Old Beaver Road to the standards specified in the town’s subdivision regulations. In
accordance with the Act end the subdivision regulations, 112 Chestnut St., LLC, posted a bond
to cover these costs. The homeowners who purchased lots from 112 Chestut St, LLC were thus
assured that Old Beaver Road would be completed to full town standards and understood that a
portion of the purchase money paid for their respective houses would be applied to the

completion of the road,

14
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69. The town's decision to issue building permits despite the Petitioner having not completed
Old Beaver Road fo established town specifications constitutes, at best, a determination by the
local planning board not to enforee its established rules.

70. The Act comiprises a fundamentally different area of subdividér oversight than local
planning board regulations. The town subdivision and planning regulations are not intended to
protect consumers. The town's attorney has stated that “[t}he planning board is not the advacate
of the existing owners.” CR 10. Rather, the explicit purpose of t océl regulations, “is to protect
the-hEalth, safety, convenience and welfare of the inhabitants of the Town of New Ipswich and to
preserve the natural scenic beauty and rural character of its residentiaf areas, and to promate orderly,

planned growth,” Subdiv. "-35.0"" 7 of New Ipswich. NH, at 2:02. In conirast, the

LY

Bureau enforces the Act {o proiect consumers from unfair or deceptive business practices by
developers by ensuring that the future infrastructure and development plans promised to home
purchasers are carried out by the subdivider,

71. While the Town is focused on issues related to good governance and fiscal responsibility,
the Bureau is focused on the enforcement of the Act and the protection of consumers. This
difference in focus and purpose explains the differing conclusions drawn,

72, While the town planning board may waive the enforcement of their own regulations (See
Subdiv "egs. of the Town ~“New Ipswich, 1™" at 5:03), there is no provision within those
regulations or the Act that allows the town planning board to bind the Attorney General to
certain interpretations of state subdivision and consumer protection laws,

73. Further, “even when a local ordinance does nat expressly conflict with a State statute, it

will be preempted when # frustrates the statute's purpose.” Forstr— - Town of *"-~niker, 167

N.H. 745, 756 (2015}, In this instance, the consumer protection purposes of the Act would be

frustrated by the town planning hoard’s actions because the promise of a fully-completed road
15
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made to the existing homeowners, and required by JUS 1304.07, would be undercut by the
planning decision of a local board,

74. In this case, in accord with the statutory and regulatory requirements of the Act as well as
the local planning board’s nules, the oﬁginai subdivider bonded the completion of the road
servicing the subdivision. The Petitioner, as successor subdivider, has come to stand in the same
relation to the homeowners as the original subdivider and is bound by the same requirements.

75. Even if all this were not true, it would remain fundamentally unfair to allow the Petitioner
to require current residents of Oakwood Common to pay again to have the Old Beaver Road
completed when they have already paid approximately $20,000 each to receive a fully completed
roadway. Based on the current $50,106 completion estimate, the prospective additional cost o
each homeoawner ta complete the road would be §3,131.

76. As such, the Bureau did not act unreasonably by requiring the Petitioner to complete Old
Beaver Road to the same ﬁlll—tnwn‘Speci'ﬁcations as required of the or.i_gina_l subdivider,

CONCLUSION

77. The Petitibner isa subdiv_i_der undeLr RSA 356-A:1, V because the Petitioner has come-to
stand in the same in the same felaﬁon {o the subdivided lands as the previous subdivider and the
Petitioner is offering subdivided land for disposition,

78. The Bureau did not act unlawfully or unreasonably by requiring the Petitioner to apply
for a certificate of exemption under RSA 356-A:3 because the Petitioner is a subdivider and the
Act requires a subdivider to either repister the subdivided Jands or apply for an exemption from
registraiion before that subdivider may offer or dispose of any lot, parcel, unit or interest in

subdivided lands.

16

App. 114



79, The Burean did not act unlawfully or unreasonably by determining that the certificate of
exemption issued to the prior subdivider in 2006 is not valid for the Petitioner because the intent
and purpose of the Act is for each subdivider to register with the Bureau and nat for the prior
registration to run with the {and.

80. The Bureau did not act unlawfully or unreasonably by requiring the Petitioner to
complete Old Beaver Road to the same construction standards rcquiréd of the prior subdivider as
a condition of granting the certificate of exemption because the original subdivider had promised
to complete the road to the town road standards, the town planning board cannot waive state
consumer protection laws, and it would be fundamentally unfeir to the existing homeowners to
not require the successor subdivider to fulfill the promises made by the original subdivider,

REQUESTED RELIEF
WHEREFORE, the Attorney General requests that this Honorable Court:
A. Deny the Petitioner’s appeal under RSA 356-A:14;
B Affirm the Bureau’s actions and decisions in the proceeding under review;
C. Order he Petitioner to comply with the May 1, 2015 Escrow Agreement; and,
D

Grant such other relief as this Court deems just and equiteble.

17
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Respectfully submitted,

Dated; March 1, 2016

THE STATE OF NEW HAMPSHIRE

Joseph A. Foster
Attorney Genersl

A W, Garrigan
 Bar # 21001
Attorney

Consumer Protection and Antitrust Bureau
New Hampshire Department.of Justice

33 Capitol Street

Concord, New Hampshire 03301

(603) 271-1252

Certification of ™ rvice

1 hereby certify that a copy of the-foregoing pleading has been forwarded to Michael A.
Klass, Esq., sttorney for the Petitioner at Bernstein, Shur, Sawyer & Nelson, P.A., P.O. Box

1120, Manchester, NH 03105.

Dated: March 1, 2016

Brfigan
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The STATE OF N W HAMPSHIRE = _
JUDICIAL BRANCH JUN 2.7 2016

. SUPERIOR COURT
Hillsborough Superior Court Southern Distriet Telephone: 1-855-212-1234
30 Spring Strest TTY/TDD Relay: (600) 735-2964
Nashua NH 03080 hitp/fwww,courts.state.nh.us

NOTICE OF FINAL DECISION

MICHAEL A. KLASS, ESQ .

BERNSTEIN SHUR SAWYER & NELSON PA
670 NORTH COMMERCIAL STREET SUITE 108
PO BOX 1120

MANCHESTER NH 03105-1120

San-Ken Homes Inc. v. New Hampshire Attorney General, Consumer
Zase Name: Protection and Antitrust Bureau
Case Number: 226-2015-CV-00281

Enctosed.piease find a copy of the court’s order of June 21, 2016 relative to:
ORDER (CN THE MERITS)

Unless a posi~disposition motion or appeal is submitted, final judgment shall be entered 31 days from
- the date of this notice of decision. After the order becomes final and judgment entered, a Certificate of
Judgment, Writ of Execution, or certified copy of the Final Order may be obtained upon request. .

June 23, 2016 : - Marshalt A. Buttrick
Clerk of Court

(564)
C: John W. Gamigan, ESQ

NHJB-2474-8 (04/30/2015) ' App. 117



THE STATE OF NEW HAMPSHIRE
HILLSBOROUGH, SS. : SUPERIOR COURT
SOUTHERN DISTRICT ) : 226-2015-CV-0281
Sén-Ken' Homes, Inc.
V.
New Hampshire Attorney General,
- Consumer Protection and Antitrust Bureau

ORDER

The plaintiff, San-Ken Homes, Inc. (“San-Ken"), on May 28, 2015, appealed an
" order of the New Hampshire Attorney General, Consumer Protection and Antitrust
Bureau (“Bureau”), pursuant to RSA 356-A:14. The appeal asserts that the Bureau
!;':xck;ed authority fo require San-Ken to be registered under RSA 356-A, the Land Saies
Full Disclosure Act ("Act”) and, specifically, lacked authority to require San-Ken to make
improvements to bld Beaver R'oad in the Oakwood Common subdivision ir_l New
Ipswich, New Hampshire. |
Deirdre Daley and Bemard Satterfield, owners of Idts in Oakwood Common,
moved to intervene, Their inter\'.fenﬁon reqﬁests were denied on November 25, I2O15
{Garfunkel, J) The paities filed a certified record (*CR") on July 13, 2015, and on
'Ma rch 1, 2016, they each submitted memoranda of law. |
The Court conducted a bench trial on March 3, 2016. After consideration of the_

evidence, the Court finds and rules as follows.
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~~-kground and Far*~

The paﬁies agree on the relevant facts of the histon.,r of Oakwood Common,
which is a 16 lot s.ubdivision originally devetoped by 112 Chestnut Street, LLC (*1127).
The New ipswich Planning Board ("Board") a;pproved the subdivision on June 7, 2006.
(CR 198-189.) Among the conditions of approval was that 112 pave Qld Beavef Road
fo Town standards. 112 agreed and established an irrevocable letter of.credit to ensure
the work wouid be compieted. (CR 592.) On August 11, 2006, 112 appiied fora
certificate of exemption from the Act, RSA 356-A:3, li. 0 The Bureau granted the
exemption on October 27, 2006. (CR 674.) In the application for exemption, 112
committed that the “road servicing the subdivision will be built to town specifications and
owned and maintained by the Lot owners...” {CR 474.)

112 constructed Old Beaver Road but did not meet the Town's required paving
standards. 112 put on a 4" base course rather than a 2” base course, and no topcoat
wear cou'rse_, when a 1" wear course was required. (CR 37-38.) A report of an
engineering firm confirmed the substandard; 'ing and recommended an additional
1%" base course be applied, at an estimated cos{ of $83,783; ata minimum it
recommended an additional 1” should be applied, at an estimated cost of $43,446. (id.)

By 2010, 112 had developed and sold .seven fots but was unable to complete the

" subdivision or finish the work on Oid Beaver Road. TD Banknorth foreclosed on the
remajning nine fots, SanQKen, which had no relationship to 112, boﬁght'these nine lots
as a singfe paircei for $150,000 and recorded title o the property on June 18, 2014,
(CR61-64.)



San-Ken aﬁp!ied for bﬁiiding permits in July of. 2014, the Board of Selectmen
;ienied the request until a road bond was posted or Old Beaver Road was completed to
Town standards, (CR 41-42.) At a hearing on August 6, 2014, aftér San-Ken argued i
should not have to pé\ke to fhe 2006 standardg, the Board suggested an option for San-
'Ken would be fo seek modiﬁcaticlan of the road requirements. A public hearingwas -
scheduled for September 3, 2014, to consider modification of the original subdivision
approval. (CR6-7.) | |

Four lot owners withir; Oakwood Common éppeared before the Board on
'. September 3, 2014, arguing that San-ken was now in the hosiﬁon of developer and
they had been promised a road that would meet Town specifications. They opposed

maodification to the original app,ro{fai; c;ne iot owner estima%ed that approximately
$20,000 of the purchase price of each lot was for road paving. (CR 8-14.} The matter
“was continued to September 17, 2014, |

On September 17, 2014, the Board heard further discussion regardmg San-Ken's
commitment to form-a homeowners assoclatton repair cracks and pot hoies and seal
coat the road, pay 9/16ths of the cost of a fop coat, and reduce ifs voting strength to
eight votes so that it coufd not unifaterally force decisions on other lot owners. (CR 16.)
The Board approved the modified road requirements. (CR 1 6-18.) San-Ken completed
the sealing and pot hole and crack repairs by October 24, 2014. (CR 739.)

On November 20, 2014, San-Ken approached thé Bureau to obtain a cerlificate
of exemption from the Act, pursuant to RSA 356-A:3, il and N.H. Admin. Rules, Jus

1304.07. (CR 254-332.) _.emption would allow San-Ken to market the nine lots, The

Bureau required, as a condition of obtaining a cerlificate of exemption, that San-Ken
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repair and pave the road to the Town's original specifications. The Bureau concluded
that San-Ken wasa "succes‘sor subdivider" under the Act and as such was responsible
for completion of the amenities provided in the 2006 Declaration of Subdivis;ion. The
paved road was not only a Town requiremenf, it was an amenity prémised o all
R purchasers under the subdivision documents. (CR 426-428.)

San-Ken disagreed with the Bureau's interpretation that registration or exemption
from registration was required but, in order fo be able o market the lots, it sought é
certificate of exemption "V\}ithout prejudice and wh!  reserving all rights and defénses."
(Ex. BA, letter of January 29, 2015.) On April 21, 2015, San-Ken obtained a bond in the
amount of $50,108, payable to the Bureau, to guarantee application of 1%%” of pavement
to Old Beaver Road. (CGR 812-821.) The Bureau issued the certificate of exemption on
May 1, 2015. (CR 77.) '

| Land Sales Full Nieglogy-~ #~* ==~ A«h~-+ of the ™ e~

Although San-Ken’s regutatory status and the authority of the Bureau is in
dispute, the parties do not disagree on most of the essential provisions and
interpretation of the Act. The Act is designed fo protect purchasers of subdivided
residential lots by requiring developers of subdfvisioﬁs to be registered under RSA 356-
A before lots are offered for sale.

RSA 356-A:4, | requires registration of any subdivision prior to lots being offered
for sale, unless the subdivided land is exempted from registration by RSA 3'-58-}\:3?
RSA 356-A:3, | exempts from registration subdivided tands if there are not more than 15

lots. If Oakwood Common had originally been designed as a nine lot subdivision,
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therefore, the Act would not have applied. if a development is built in phases, however,
each phase must be registerad, even if a particular phase comprises fewer than 16 lots.

RSA 356-A:3, I authorizes the Bureau the discretion fo “exempt from any of the
provisions 6f this chapter ény subdivision or any lots, parcels, uni_ts.or interests ina
-subdivision if it finds that the enforcémer;nt of ali of the provisions of the chapter with
respect to such sui.adivision.,_ lots, parcels, units or interests is not 'ne‘cessary in the public
i.nterest and for the protection of purchasers by reason of the small amount involved or
in the limited char;cter of the offering, or because such property, in the.discretioﬁ of the
{Bureau], is otherwise adequately regulated by federal, state, county, municipal, or fown
statutes or ordinances . . .."

A subdivider is *a person who is an owner of subdivided land or one who offers it
for disposition. Any successor of the person referred to in this paragraph who comes fo
stand in the same reiatidn to the subdivided lands as hie;. pi'edeoessor did shail also
come within this definition; provided, however, the term “subdivider” shalf not include
any homeowners association which is not controlled by a'subdivider." RBA 356-A:1, V,
When a new daveloper ta{ces over a project, then, it must register as a “s.uccessor
_ subdivider” and is respbnsib.[e for the terms approved by the Bureau before any sales
are offered.

The Bureau takes the ;;osition that San—Ken is not simply an owner of nine lots
and is also not a developer of & new nine lot subdivision. Rather, San-Keri, according
to the Bureau, is a successor subdivider of Oakwood Common and must be registered
or exempted and abide by all terms of the certificate before lots are offered for sale.

The Bureau argues it must impose successor subdivider status on San-Ken in order fo
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protect the interests of the lot owners who purchased from 112 under the Declaration of
Covenants, which c_ommitted to a paved road. It argues the certificate of exemption
granted fo 112 does not mﬁ with the-land and cannot be extended to San-Ken, as the
phrpose of the Actis to pmfect consumers by preventing false, deceptive or misle;ad!ng
offers to sell divided fands, and evaluating tha financlal and business plan details of the
developer. A successor developer centificate requires new disclosures and Bureau
scrutiny, See, RSA 356-A5 (Appiicaﬁon for Régistration), RSA 356-A:6 (Public Offering
- Statement), and RSA 356-A:7 (inquiry and Examination).

The Act does not establish a threshold number of units that make a buyer a
successor subdivider. Upon questioning at trial, the Bureau argued an owner of two
Ioté, and conceivably even one lot, could be conslidered a successor subdlivider. The
Bursau also stated there could be situations In which there are multiple successor
subdividers, if more than one eniity purchased iots W1th the intention of resale. When
asked whether a person who purchases two lots, one for himself and one for resaie toa
family member, could be a successor subdivider, the Bureau stated that was possible,
Then agaln, the Bureau stated there could be mstances in which a buyer pumhases one
or more lots with the intention of resale without triggenng a successor subdivider
registration requirement and that there are no statutbry provisions or adminfstrative
rules establishing when a purchaser is a successor subdivider. |

- Sar~Ken argues the successor subdivider. provisions do not apply td a purchaser
in ifs positioﬁ, in that San-Ken does not “stand in the éame relation to the subdivided
lands as his predecessor did.” See RSA 356-A:1, V. San-Ken argues it has no

relationship to the original developer, has never held Htseff out to be the developer of the
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subdivision, and‘ha;d no notice or any way of knowing that purchase at foreclosure
would carry with it an oEligation-to complete the development. San-Ken asserts it only
sought registration in order to market the lots, | argues the: Bureau has no authority to
require registration or exernpt'ion- from registration, and has no jurisdiction to
countermand the 2014 determination of the Board modifying the paving requirements.
if the Board found the modified terms for Old Beaver Road acceptable, the Bureau is
without authority to demand otherwise, a‘ccording to San-Ken.

Standard of " ~view

The standard of review for this adminisirative appeal is not fuily set forth in
statute, RSA 358-A:14, | states “[alny person aggrieved by a dejcisioh or action of the
attorney géneral may, by petition, éppeai from said decision or action to the superior
court for review. The superior court may affirm, reversé. or modify the decision or action
of the attomey general as justice may require.” San-Ken urges a standard of broad
discretion to achieve a fair and eqﬁitable result, relying on tax abatement cases that
conétru_ed RSA ?6:17 (“as justice requires”)!, a First Circuit workers compensation casé
that cﬁnstrued RSA 281:14 (“as justicg may require”)? and a will contest under New
York law (“as justice requires”)?. |

The Bureau urges instead that the Court apply the standard of review used in
wor‘kers compensation and board of registration in medicine administrative au:n:nazals.‘1
iese cases held that New Hamipshire courts "wi{f not overturn agency decision or

orders, absent an error of law, ‘uniess the court is éaﬁsﬁed by a clear preponderance of

! Tau Chy " x of Alpha X! Delta Fratemity v, Town_of Durham, 112 N.H. 233 (1972); LSP Ass'nv. T~
of Gilford, 142 N,H. 369 (1997).

% Dol Rio v, N, Blower Co., 574 F. 2d 23 (st Cir, 1878).
®Matter of Estate of G “singer, 67 N.Y. 2d 177 (1986).
* Appea' * Dell, 140 N.n. 484 {1895); Appe~* -{ Stetson, 138 N.H. 293 {1984).
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- the gvidence .before it, that such order is unjust or unreasonabie."‘ St~*~on, 138 N.H. at
295 (citatioﬁ omitted). Fhe Bureau further argues the agenc}, charged with the statute's
administration and constrhctfon, is entitled to substantial deference. New Hampshire
Retirement System v, Sununu, 126 N.H. 104, 108 (1985). | |

;l'he Court finds the standard of review in this instance to be that advocated by
the Bureau. The Court will grant the agency sﬁbstanﬁal but not apsolute deference. |
Appeal of Weaver, 150 N.H. 254, 256 (2003). The Court wili not overturn the agency's
determination unless a clear prepdnderance of the evidence demc.mstrates the order is
unjust or unreasonable. Stetson, 138 N.H. at 295,

| £-~ysle
1..8ar -n’ P3qulatory Status

San-Ken purchased nine of the original 16 lots-in a single transaction, for
development and resale to individual purchasers, All lots would be subject to the .
originél Declaration of Covenants and individual owners would be members of the
homeowners association as set forth in those Covénants. The Board granted San-
Ken's reduest to modify the origi‘nal approval, holding San-Ken to certain improvements
to Old Beaver Road. This demonstrates thét the Board considered San-Ken to bear
some relationship to the future build out of Oakwood Common.

The Court does not necessarily agree with the Bureau regarding all instances in
which a purchaser would be considered a sﬁccessor subdivider. Fc;r example, it is hard
to envision how or {vhy purchase of a single lot for resale would trigger registration
under the Act. San-Ken's purchase of 9 of the 16 lots, application to the Selectmen for

building permits, negotiations with the Board for some improvements to Old Beaver
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Road, and commitment to create a homeowners as_sociation, however, are sufficlent to-
demoﬁstrate that San-Ken has come “to stand iﬁ the same relation fo the subd.ivided -
lands as his predecessor did.” San-Ken has failed to demonstrate by a clear
preponderance of thé evidence that the Bureau’s dete __nation that San-Ken is a
successor subdivider was unjust or unreasona;ble. Requiring registration or exempﬁon_
frc;m registration under the Act, therefore, was just and reasonable. |
2. Bureau’s Road Improver=~-t Condition

“When granting the certificate of exemptibn from registration, the Buéau required
Qld Beaver Road be improved to the specifications the Town imposed on 112 in 2008,
and not to .the modified specifications the Town imposed on San-Ken in 2014, The
Bureau argues it must impose the original standard in order fo protect the initiat ot
owners who relied on the representations in the Declaration of Covenants regarding
. road construction.

The Buréau’s purpose is no doubt weil—meahing and an attempt to meet its
mandate to protect purchasérs of subdivided lands under the Act. The Court finds no
authority, however, for the Bureau to disregard and countermand the Board's |

modification of the origirial road standards, The Bureau argues that the-actions of the

;Town frustrated purposss of the Act and thus are preempted, citing Forster v. Town of

Henniker, 167 N.H. 745 (2015). Forster, however, addresses whether a municipal

ordinance is impliedly preempted when it conflicts with a statutory scheme, which is not
the situation in the instant case. To the contrary, the Bureau insists on enforcing the
local ordinance regarding road paving specifications despite the Board's vote to modify

the road requirements.
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Neither party presented case law squarely on point and the Courtis not aware of
other ca.ses in which the Bureau has disregarded a municipal determination and
imposed a requirement that the municipality no longer seeks to impose. The Bureau _
has presented no persuasive basis for its proposition that it has the authority to impose
a condition that the Board voled not to impose. The Court finds by a clear
preponderance of the evidence that the imposition of the 2006 ro;ad specifications as a
condition of granting an exemption from registrat'ion to be‘unjust and unreasonable.
That term of the cetiificate of exemption is invalid. The road improvements shall be as
rer;luired by the Board in 2014, namely, to fix tracks, repair pot holes and appiy a 1/2
seal-coat, all of which appear to‘have been completed by October 24, 2014, The bond
held.by the Bureau for further road paving shall be returned {o San-Ken.

3. Grorfur=

The Court AFFIRMS the Bureau’s determination that San-Ken is a successor
subdivider. The Court REVERSES the request that the 2006 road specifications Ee
met. The certificate of exemption shall be modified consistent with this order.

So ordered.

| oo
AMY L. IGNATRUS
Presiding Justice

June 21, 2016
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THE STATE OF NEW HAMPSHIRE

HILL.SBOROUGH, §S, ' SUPERIOR COURT
SOUTHERN DISTRICT

SAN-KEN HOMES INC.
\2

NEW HAMPSHIRE ATTORNEY GENERAL,
CONSUMER PROTECTION AND ANTITRUST BUREAU

226-2015-CV-00281

STATE'S MOTION FO™ "AR™ *L RECONSIDER * "ION

NOW COMES the State of New Hampshire, ‘by and through its attorneys, the Office of
the Attomey Gcnex:al, and respectfully moves this Court to reconsider the finsl order issued in
this matter. In support thereof, the State of New Hampshire states a3 follows:

INTRODUCTION

I. The Petitioner appealed certain actions of the Consumer Protection and Antitrust
Bureau of the New Hampshire Department of Justice (*The Bureau”) in accordance with RSA
356-A:14, L

2. A hearing was held in front of the Court on March 3, 2016, A final order was
issued by this Court on Jﬁne 21, 2016 with notice givcn. to the parties on June 23, 2016,

3. The Bureau respectfully moves this Court to reconsider certain parts of its final
order. Specifically, the Bureau requests that thizs Court reconsider and reverse part #2 of its order
stating that the Petitioner be relieved from the condition .that it complete Old Beaver Roed to the
2006 road specifications required of the prior subdivider.

4, This motion was timely filed in a;:vcnrda.nce with Sup, Ct. Rules 2 and 12 as July

3" was 2 Sunday and July 4” is a legal holiday as specified in RSA 288:1.
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STANDARD OF REVIEW
5. Superior Court Rule 12(e) states in relevant part that:
The Motion [to Reconsider] shall state, with particular clarity, points of
law or fact that the courl has overlooked or misapprehended and shall
contain such argument in support of the Motion as the movant desires to
present...

ARGUMENT

ATTAPPREI™ """0ON ™7 BURE, " LEGAL A™""JN"IT§

6. Respectfully, the Court misapprehended the Burean'’s legal authority to condition

- the issuance of the certificate of exemption to the Petitioner on ;;he Petitioner finishing Old
Béaver Road to the standards promised to the early homebuyers, |

7. The Court states that the “Bureau insists on enforcing the local ordinance
regarding road paving specifications deséitc thf.; Board’s vote to modify the road requirements.”

B. The Court has misapprehended the Bureau'’s legal position on thig point,

9. RSA 674:35 and 674:36 grants municipalities the exclusive right to regulate
subdivisions for health, safety, prosperity, and'the “harmonious development of the munjcipality
and its environs,” RSA 674;36, II(h). Local subdivision regulations allow the Board the
discretion to enforce road construction ordinances as a matter of infrastructural inferest.

I6.  RSA 356-A grants the Attorney General and the Buresu the exclusive right to
enforee consumer protection laws contzined within the Land Sales Full Disclosure Act regarding
the marketing and sale of sui:divided lands.

11, RSA 356-A:3, 11 grants ths Attorney General significant discretion in éranting
exemptions from the requirements of RSA 356-A in accordance with the rules in JUS 1300.

i2. JUS 1304.07(a) requires the Bureau to exempt a subdivision containing 50 er

fewer lots if a tist of enumerated disclosures and conditions are met. JUS 1304,07(2)(3) requires

2
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a subdivider who is seeking a 50 lot exemption to assure the completion of the roads servicing a
subdivision as & matter of consumer protection,

13, JUS 1304.07(b) states that ‘“Notwithstanding the provisions of Jus 1304.07(a),
above, an exemption shall not be granted if it does not protect purchasers pursuent to RSA. 356~
A.” The Bureau has the diseretion to determine what conditions need to be met in order to
“protect purchasers” under RSA 356-A:3,  and itsacec | enying regulations,

14, Taken together, RSA 674:35 and RSA 356-A create a scheme of concurren;
regulatory jurisdiction over subdivisions in thig state,

15, In insisting on the road improvement condition, the Bureau was not seeking to
enforce the locel roarli construction ordinance on behelf of the Town of New Ipswich,

16.  Rather, the Eurcau was enforeing state level consumer protection regulations,
RSA 356-A and JUS 1304.07, to “protect purchasers” by ensuring that the prior homebuyers
feirly received the quality of road that they were promised and that they have already paid a
significant amount of money for,

. 17, Under RSA. 356-A:3, II and JUS 1304.07(b), the Bureau acted within its
diseretionary authority to “protect purchasers™ by conditioning the certificate of exemption in
this case on the Petiticner sgreeing to complete roed improvements,

18,  “State.law-also impliedly preempts local lt;.w.‘r when there is &n actual conflict
between the two. A conflict exists when a municipgl ordinance or regulation permits that which a
State statute prohibits or vice versa. Moreover, even when a local ordinance does not expressty

conflict with a State statute, it will be preempted when it frustrates the statute's purpose.” Town

=7 '}y, Rines, 164 N.H, 523, 528 (N.H. 2012) (Intemel citations omitted).
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19.  Inthis case, there is a conflict within the concurrent regulatory efforts of the
Bureau in enforcing the consumer protecti  based road requirement and *“protect purchasers”
requirement of RSA 356-A and JUS 1304.07 and the Board in granting the Petitioner's request 1o
modify the town's infrastmctural road req virement for Old Beaver Road.

20.  As the confiict is between the actions of a municipal planning boarq and a state
level consumer protection statute, the state statute requirements should be hetd to take
precedence over the municipal planning board’s decision.

M™* PPREHENSION OF FUTL MA "™ TC "INSUMER PROTEC™ ™™ EFFOF ™

21, Respectiully, the Court has not considered the harmful effects that will occur to
future efforts to enforce RSA 356-A against bad actors if part #2 of its order is nof reconsidered.

22,  The Couri’s order opens.the door to subdividers subverting state consumer
protection requirements by Jobbying municipal board§ for relief from infrastructural promises
meade 1o the Bureau aﬁd to the early homebuyers as a condition of securing registration or
exemption under RSA 356-A.

23,  Conceivably, a situation cou]d arise where a subdivider receives exemption fram
the Bureau based on a developrment and marketing pian that promises that the road servicing tile
subdivision will have numerous street lights to promote safety. The subdividcr may have several
homebuyers purchase lots or homes in the subdi;risi_op based on that promise of increased
tighting, Under ;he Court’s current order, the subdivider could later approach the town board and
comptain that the costs of installing the street lighls are too high and, despite a local regnlation
requiring street Iighﬁ, lobby the bnarﬁ to modify or waive the streetlight requirement. If the

board agrees and the street light requirement is vacated, then the Bureau will have no ability to
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enforce the streetlight provisian as a matter of consumer protection for the early buyers who
purchased homes or lots based on the streetlight promise, ’ |

24, Such a result would gravely darnage the consumer protection goals and finctions
of RSA 356-A by allowing developers to use an end-around of the Burean's exclusive consumer

protection authority by petitioning local boards o amend infrastructure promises.

_M_ISAP?REHENéIC" OF " ™IDAM™ "TAL ™ * 'RNESS

25.  Respectfully, the Court misapprehended the fundamenta! unfairness that would be
ﬁﬂictcd on the original seven home buyers if the'Pctﬁinncr, as successor subdivider, is not
required to complete the improvements to Old Beaver Road.

26, Under the Act, successor subdividers are considered to tand in the same relation
to the subdivided lands as the previovs subdivider, As such, the successo_;- subdivider stands in
the shoes of the prior subdivider and should be required to fulfill the promises made by the
original subdividcr in order to fairly protect the investments made by the home buyers and
because the successor subdivider stands to gain all of the benefits of seﬁing lots or homes in the
subdivision, ' . -

27. 112 Chestnut, the first subdivider, sold homes to the seven original home buyers
on the promise that a road would be built to town specifications.

28. The Petitioner, as successor subdivider, should be bound to uphold that promise
as San-Ken stands in the same relation to the early homebuyers as 112 did.

29, 1t would be unjust for the Petitioner to claim that he had no way of knowing about
thé prior conditions. The Pefitioner is sophisticated rea! estale business with talented and

knowledgeable sttorneys on retainer, A simple inquiry to the Bureau could have readily
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uncovered the conditions by which the prior subdivider received exemption from the Bureau.
The Petitioner’s failure to make suci: an inguiry should not be held against the home buyers,

30, Put éimply, the purpose of the RSA 356-A is to protect subdivision home buyers
by ensuring that promises made ars promises kep.

31, In this case, the home buyers were promised a certain quaﬁt}r of road. The
successor subdivider sh.ou!d be held to keep that promise,

32. It would be fundamentally unfair to allow the Petitioner 10 avoid fulfilling the

promises made to the original home buyers.

WHEREFORE, the State of New Hampsﬁirc Tespectfully requests that this Honorable
Court: ’ .
{A)  Reverse part #2 of the Court’s June 21, 2016 order relating to the road
improvements of Old Beaver Road;
(B) " Order the Petitioner io complete the improvements to Old Beaver Road as
required by the pérties' May 1, 2015 Escrow Agreement; and

{B)  Grant such further relief 25 may be deemed just and proper.
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Date: Iuly 5, 2016

Respectfully submitted,
THE STATE OF NEW HAMPSHIRE
By its attorney,

JOSEPH A, FOSTER
ATTORNEY GENERAL

Assistant Attorney General

Consumer Protection & Antitrust Bureau
33 Capitol Street

Coneord, NH '03301-6397

(603) 271-1257

john.garrigar. Joj.nh.gov

CERTIFIC “ "E OF SERVIM™

I hereby certify that a copy of the foregoing Motion to Reconsider was sent via email and
first elass mail to Michael A. Klass, Esg, counsel of record for the Petitioner, at Bernstein, Shur,
Sawyer & Nelson, PA,-FO Box 1120, Manchester, NH 03105.

Date: July 5,2016

——
"
"

)

Jonn W Larri
Assfstant Attorney Genersl
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STATE OF NEW HAMPSHIRE
HILLSBOROUGH, ss ' SUPERIOR COURT
SOUIHERN DISTRICT
Docket No. 226-2015-CV-0028']
SAN-KEN HOMES, INC.,
V.
NEW HAMPSHIRE ATTORNEY GENERAL,
CONSUMER PROTECTION AND ANTITRUST BU™ ™ AU,
PETTTIONER’S OBJECTION TO THE STATE’S
“TI™™ FOR PARTIAL RECONSII_]ERATION

NOW COMES the above-captian.ed Petitioner, San-Ken Homes, Inc. (*“San-Ken” or
“Petitioner™), by and through counsel Bernstein, Shur, Sawyer & Nelson, P.A., and hereby
objects to the Motion for Partial Reconsideration (“Motion™) filed by the Office of the Attorney
Generel, Consumef I_’mtection and Antitrust Bureau (“Bureau®), In support of this objection,
San-Ken states the following:

I Iniroduction,

This matter concerns San-Ken’s éppeal of a conditional Certificate of Exemption issued
by the Bureax, pursuant to RSA_ 356-A (the “Act™), and concerning nine lots within & sixteen-lot
subdivision (*Subdivision™) located in New Ipswich (“Town™). Generelly stated, this case
involves Petitioncr’.s objection to the Bureau’s determination that San-Ken is a successor
subdivider who was required to register its nine lots under the Act. Petition further objects to the
Bureau’s condiﬁonél exemption which required San-Ken to make certain improvements to the
Subdivision’s road beyond what are required by the Town’s Planning Board (“Planning Board”).

By Order dated June 21, 2016 (*Order”) this Court ruled, in part, that the condition of the Bureau
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imposing those certain road specifications was unjust and unreasonable. Order at p. 10, Inthe
Motion, the Bureau now secks reconsideration of such ruling by this Court,

In support of the Motion, the Bureaus contends that (1) this Court misapprehended the
Burean’s legal arguments, see Motion at pp. 2-4, (2) this Court misapprehended alleg‘ed future
damages to conswumer protection efforts, id, af pp. .4-5, and (3) that this Court misapprehended
fundamental fairness, Id, at 5-6. In response to these arguments, San-Ken contends that the
Motion should be denied without a hearing for the following reasons.

I, The Motion States No Points of Law or Facts that this Court has Overjooked or
Misapprehended. '

Rule 12(e) of the Superior Court Rules requires a Motion for Reconsideration to “stete,
with particular clarity, points of law or fact that the court has overlooked or misapprehended
veo” Ahearing on such motion is not permitted except by court order. Id. As an initial matter,
the substance 6f two of the three arguments contained within tﬁe Motion were already presented
to, considered, and ultimately rejected by this Court in the Order, The Burean has already
articulated its position that it has the jurisdiction to regulate sui:vdivision infrastructure in the
name of consumer protection as a result of R§A 356-A and its promulgated rules, including JUS
1304.07. See State's Memorandum of Law in Opposition to Petitioner’s Appeal (“Bureau’s
Memo™) at pp. 13-16, Likewise, the Bureau hasvalready presented this Court with its argument
that it would be fundamentally unfair to find in favor of the Petitioner. See, e.g., Burean's Memo
at 462 (alleging that it would be unfair to allow for the roed exist as modified by the Planning
Board); §75 (a].leging,pnfaimess 1o require residents to pay for future road improvements); 180

(arguing unfairness if San-Ken was not forced to fulfill alleged promises made by 112
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Chestnut).! Thus, these arguments are simply re-statements of the Bureau’s prior legal positions
and provide no basis for reconsideration. Given that the Motion fails to state a point of lawora
fact that this Cowrt has overlooked or m.isapprehended; such argnments should be denied,

IH. The Bureauw’s Al U‘ ments that Were Raised for the First Time in the Motion for
Reconsideration, But which were Readily Apparent from the Onset of this Case,
Shouid bel_ red.,

As the second basis for the Motion, the Bureau contends that this Court misapprehended
the alleged harmful effects of the Order. Motion at pp. 4-5. The Motion appeazs to be Ffirst
instence that the Bureau has reised this argument, which ultimately flows from the Petitioner’s
position that the Bureau lacks jurisdiction to exact infrastructure demands in context of RSA
356-A. In other words, this argument speaks to a central issue in the case. Given that this

. argument has been readily apparent since before the Petitioner commenced the instant appeal, the

Burean should not be allowed to raise it by miesns of a motion for reconsideration. See Appeel

¢“""icky Morton, 158 N.H. 76, 79 (2008); ~~- 2*-- ™ F-un*~*- Valley Mall Associatr - -,

Munieip-"7 of Conway, 144 N.H. 642, 654-55 (2000).

Even if this issue was properly preserved by the Bureau, it should be dismissed on its
merits, This case _is not about suhversion of RSA 356-A; rather, it is an instance where the
Bureau has overreached its statutory jurisdiction, Moreover, the facts in this case are unique and
not likely to open the floodgates as the Bureau suggests. In féct, it is difficult to envision how
the issues raised in the Motion will impact the Bureau’s lawful jurisdiction in any way. The
Motion’s hypotheticals in this respect are not relevent to this case end are premised on the faultf

conclusion that the Bureau has jurisdiction over subdivision regulation.

! The Motion does 1ot contain citations to the Certified Record. San-Ken objects to the
extent that the Motion alleges facts that are not cited to or that are not contained within the
certified record before this Court,

App. 137



On the other hand, should the Bureau be allowed to unilaterally expand its jurisdiction
into the realm of local land use control, the implications would be significant and far-reachiﬁg-
There is no hyﬁerbole in stating that the Bureau’s position seeks to turn an established area of
law (as enacted by stete statute) on its head. To subject developers, builders, financing
institutions, and municipalities to a new and separate layer of regulatory control would be
contrary to the plain language of the statute and would result in countless severe and unintended
consequences. As such, the implications of the Order, as alleged by the Burean, do not justify its
reconsideration, |

IV,  ..eButeau is not a Super Planning Board, and RSA 356-A Does Not Altow for so-
called “Concurrent Jurisdiction” Over Subdivision Control

Notwithstanding the ebove, Petitioner briefly responds fo the substance of the Bureau's
arguments, As noted, the Bureau first argues that this Court misepprehended its legal arguments,
particularly with respect to the Bureau®s alleged right to require additiona) infrastucture
improvements beyond wh_at is required by & local planning board. In support of this argument,
the Bureau cites t0 JUS 1304.07 and claims that it has the authority to require additional
subdivision improvements in the name of protecting purchasers. “-¢ Motion at 2-4, The Motion
contains no citations to case law that supports the Bureau’s contention that it has lawfil
jurisdiction over subdivision confrol. Moreor the Bureau’s position is belied by the plain
language of the state statute that enables subdivisicn regulation, which clearly and unequivocally
delegates subdivi siqn control exclusively to the planning board of & municipality— - -t to the
Office of the Attorney General. See RSA 674:35, II (*The planning board of a municipality sh_all

have the authority to regulate the subdivision of land under the enactment procedures of RSA
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675:6.").% See also RSA 674:42 (stating in relevant part that “[a]fter a planning boerd is gran;fed

platting jurisdiction by a municipality under RSA 674:35, the planning board’s jurisdiéﬂan
shall be exclusive, . . . All statutory control over plats or subdivisions gf land granted by other
statutes shall be given effect to the extent that they are in harmany with the provisions of this
title. The planning board shall have alllsrarmﬂry control over plats or subdivisions of lend.”") -
{emphasis added); =~ 15 P. Loughlin, New Hampshire Practice, Land Use Planning and Zoninlg
§.26.03, at 461 (stating that “[ojnce jurisdiction has been granted to a planning board to approve
or disapprove subdivisions, that jurisdiction is exclusive) (emphasis added). In light of the plein
language of the enabling statute, the Bureau’s argument alleging concurrent jurisdiction is
proven false and should be denied. '

V.  Fairness Does Not Support the Buresu’s Position.

Finally, the Bureau contends that fairness requires that.the Petitioner be responsible for
the road improvements that 112 Chestnut failed to provide. More specifically, the Bureau
alleges that fairness to the original seven home buyers requires that San-Ken be held liable for
the purporied promises of 112 Chestnut. Motion at 128, However, fo the extent that such
neighbors entered into coniracts with 112 Chestnut, the responsible party is 112 Chestut—not
San-Ken. Moreover, the Bureau’s argwment fails to acknowledge the fact that the Town
discharged a portion of the bond that 112 Chestnnt posted and aliowed the remaining security to
expire. Sea CR&t2, 5. Finall and most importantly-—the Buresn ignores the fact that the
very neighbors that the Bureau i seeks fo protect were involved in the underlying Subdivision

gmendment. Those neighbors expressed their concerns to the Planning Board and chase not the

: RSA Chapter 674 is titled “Local Land Use Planning and Regulstory Powers.” Sections
674:35 through 674:42 are grouped together under the sub-title “Regulation of Subdivision of
Land,”
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appeal the Planning Board’s decirsion that is su‘t;stantively at issue in this case, In light of the
above, Petitioner suggests that the Bureau’s interpretation of the case fails to account for its full
hackgrouﬁd and ignores the failure to appeal by any of the original buyers. Petitioner contends,
in part, that fﬁﬁess supports the reliance upon un-appealed local land vse decisions.
IV.  Conclusion,

In light of the above, the Motion fails to state any point of law or fact that this Coust has
overlooked or misapprehended. Thus, Petitioner respectfully requests that this Court deny the |

BRureau’s Motion for Reconsideration.

WHEREFORE, Petitioner preys that this Honorable Court:
1. Deny the Bureaw’s Motion for Partia! Reconsideration, without a hearing;
2. Order that the Bureau relfease and return the road paving bond to Sen-Ken; and

3. Grant such other relief as the Court deems just and proper.

Respectfully submitted,

San-Ken Homes, Inc,

By its attorneys,

Bernstein, Shure, Sawyer & Nelson, P.A. -

M; //M _—

Michdel A, Klass Esq., Bar# 18947
mklaks@bemsteinshur.com
P.O. Box 1120
{2 M  hester, NH 03105
Dated: July_{ =, 2016 603.623.8700
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THE STATE OF NEW HAMPSHIRE
JUDICIAL E.~ANCH

SUPERIOR COURT
Hiflsborough Superior Court Southern District Telephone: 1-855-212-1234
30 Spring Street TTY/TDD Relay: (800) 735-2964
Nashua NH 03060 hitp:ffwww.cousts.state.nh.us
NOTICE OF DECISION

Michael A. Klass, ESQ

Bernstein Shur Sawyer & Nelson PA
670 North Commercial Street Suite 108
PO Box 1120

Manchester NH 03105-1120

San-Ken Homes inc. v. New Hampshire Attorney General, Consumer
Case Name: Protection and Antitrust Bureau
Case Number:  226.2M5-CV-00281

Enclosed please find a copy of the court’s order of October 14, 2018 relative {o:

COURT ORDER ON MOTION FC.. PARTIAL RECONSIDERATION

QOctober 18, 2018 Marshail A. Buttrick
Clerk of Court

(293)
C: John W. Garrigan, ESQ

NHJB-2503-5 {D7/01/2011)
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THE L. ATE OF NEW HAMPSHIRE
HILLSBOROUGH, $8. SUPERIOR COURT
SQUTHERN DISTRICT 226-2015-CV-0281
San-Ken Homes, Inc.
V.
New Harmpshire Attomey General,

Consumer Protection and Antitrust Bureau

ORDER

e plaintiff, San-Ken Homes, Inc. (*San-Ken"), on May 28, 2015, appealed an
order of the New Hampshire Atiorney Generai, Consumer Protection and Antitrust
Bureau (“Bureau”), pursuant to RSA 356-A:14, asserting that the Bureau lacked
authority to require San-Ken to be registered under RSA 356-A, the Land Sales Full
Disclosure Act ("Act") and, specifically, lacked authority to requirs San-Ken to make
improvements to Old Beaver Road in the Oakwood Common subdivision in New
Ipswich, New Hampshire, After a bench trial on March 3, 2018, the Court found the
Bureau had the authority to require San-Ken to be registered as a successor subdivider
but did not have the authority to require San-Ken to complete the road fo the
specifications initially required by the Town of New Ipswich as part of its 2006
subdivision approval.! See Order dated June 21, 2016.

Pos™ - ns of the Parties

- The Bureau, on July 5, 2016, moved for partial reconsideration, arguing the Court

misconsirued the Bureau's argument regarding the purpose and authority of the Bureau

'in 2014, the New Ipswich Planning Board modified the road specifications imposed on the originat
developer, substituling lesser construction and paving requirements for San-Ken.
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to require San-Ken to meet the initial road specifications imposed by the Planning
Board. San-Ken objected, on July 14, 2016. The Court heard argt  ents of the parties
on August 9, 2016. After consideration, the Court finds and rules as follows.

The Bureau argues the Court apparently misunderstood its position when it
concluded the Bureau sought to impose its judgment regarding road completion, despite
the Planning Board's 2014 vote to modify the road specifications. The Bureau asserts
its position is not to substitute its own standards for road construction or imposé its
views in confravention of the municipality’s vote. Rather, it seeks to enforce the
consumer protection faws related to subdivision of lands pursuant to RSA 356-A and
protect purchasers who relied on the approved subdivision documents. The Bureau
argues it has an obligation to enforce the original subdivision documents’ commitments,
on which those initial purchasers refied, even if the Planning Board no longer chooses
fo impose that level of road construction.

The Bureau argues the exclusive jurisdiction in municipalities to regulate
subdivisions, pursuant o RSA 674:35 and 674:38, and the exclusive jurisdiction in the
Bureau to enforce the consumer protection provisions of the Land Sales Full Disc:lqsure
Act, RSA 356-A, “taken together . . . create a scheme of concurrent regulatory
jurisdiction over subdivisions in this state.” Motion for Partial Reconsideration at 14.
Ultimately, according fo the Bureau, the Court's order is unfair to purchasers who relied
on the approved subdivision documents. Further, the Court's order will aliow
developers to subvert consumer protections by promising certain amenities to the
Bureau during the regulatory process, as well as early purchasers, and then seeking

modification from municipal authorities to escape from those early promises.
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San-Ken disagrees, arguing the Court rightly rejected the Bureau's efforts to
substitute its judgement for that of the municipality and impose terms the municipality no
tonger mandated. Because there was no fact or law that had been overlooked or
misapprehended, the motion to partially reconsider should be denied. Further, the
Bureau should not be allowed to argue any damage the decision might have on the
Bureau's ability to enforce consumer protections or to protect purchasers from
unscrupulous developers, as those arguments could have been, but were not, raised
previously,

San-Ken reiterates its position that the Bureau has overreached in its authority
and its concept of “concurrent jurisdiction” is not supported by law, specifically RSA
674:35,11 and 674:42. Finally, as to fairness, San-Ken argues it is not responsible for
the failures of the initial developer and when the Planning Board agreed to modify the .
road conditions in 2014, the purchasers filed no appeal despite being fully aware of the
decision,

Analysis

“A motion for reconsideration is designed to bring to the trial court's attention
points of law or fact that the Court has ovetlooked or misapprehended.” Farg- -
Daigle, 139 N.H. 453, 455 (1995) (citing Super, ™. R. §9-A (1)); £~ also Webster v.
Tr~ ~f Canc®~ 146 N,H. 430, 444 (2001). Whether to entertain a motion for
reconsideration is in the sound discretion of the trial courf. See Wr*--ter, 146 N.H at
444 ("We will uphold a trial court's decision on a motion for reconsideration absent an
abuse of discretion.”); Sy, Shepard, 144 N.H. 262, 265 (1899) (explaining that “the

trial court had the discretion to [ ] not consider the issue”).
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The Court did not fully appreciate the Bureau's arguments on the law and thus
GRANTS partial reconsideration. The bulk of the June 21, 2016, order addressed San-
Ken's regulatory status as successor subdivider and the appropriate standard of review
under this unusual set of circumstances. The ( 1t has now considered more fully the
Bureavu's arguments regarding iis authority to enforce the subdivision documents under
which the original 7 purchasers bought lots. It is undisputed that those 7 purchasers
have not received the levei of road construction and paving they were promised in the
original subdivision documents, for which one purchaser estimates they paid
approximately $20,000 per lot.

Upon reconsideration, the Court finds the Bureau is within its authority under
RSA 356-A torequi  the successor subdivider San-Ken to complete Old Beaver Road
to the original specifications, even if the municipality no longer cares to impose such
standards. [ts duty to enforce the consumer protection provisions under the approved
Declaration of Subdivision is independent of the municipality's decision to modify the
road construction and paving requirements.

if there were no purchasers from the initial developer, the analysis might be
different. In this case, however, 7 of the 16 [ois were sold under clear provisions
regarding the level of construction and paving being conveyed, representing a
significant value, The Court agrees that its June 21, 2016, order would be unfair to
those purchasers and could undermine the authority of the Bureau to enforce consumer
protections in future cases. While it is frue that the purchasers could have, and perhaps
shouid have, appealed the Planning Board’s 2014 modification, that failure to appeal

does not obviate the authority of the Bureau to enforce the subdivision commitments
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made during the regulatory process.

Finally, the Court disagrees with San-Ken's statement that the Bureau failed to
raise the potential for its diminished capacity fo protect consumers if the Court did not
hold San-Ken to the 2006 road requirements. Aithough the phrasing was not entirely
similar, the issue was identified during trial.

Because the Court did not fully understand the Bureau’s arguments on the law,
the motion for partial reconsideration is GRANTED. San-Ken, as successor subdivider,
shall complete the road to the 2006 specifications, as sef forth in the approved
Declaration of Subdivision,

So ordered.

October 14, 2016 T R [
AMY L. idNATIUS
Presiding Justice
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