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Trans-Pacific Partnership are ac-
curate, the IP chapter is designed
to close many enforcement loop-
holes left by TRIPS. It expressly
requires that “effective enforce-
m e n t” obligations apply to the In-
ternet. It obligates signatories to
enforce anti-circumvention mea-
sures to protect copyrighted
works against digital piracy.

It even contains heightened
trade secret protections that seek
criminal penalties for willful mis-
appropriation or disclosure of a
trade secret “for purposes of com-
mercial advantage or financial

ga i n .”
What the TPP lacks is any

kind of transparency. I have
to write about “l e a ke d ” ver -
sions because there is no of-
ficial draft available to the
general public as I write.
That is the largest problem
with FTAs — and why they
are currently on a death-
wat c h .

IP-focused treaties negoti-
ated before the World Intellec-

tual Property Organization, such
as the WIPO Copyright Treaty,
are subject to a transparent pro-
cess. Drafts are publicly available
at W I P O.o rg. Nongovernmental
organizations, such as the Elec-
tronic Frontier Foundation, are
accredited to attend the negoti-
ating sessions of the diplomatic

process. None of this transparency
exists for FTAs.

Since the negotiation of TRIPS,
FTAs have been subject to pro-
cedures that prize secrecy over
transparency. They are strictly
government-to-government nego-
tiations. Governments decide
whether, and to whom, to disclose
draft versions. All such disclosures
are made subject to strict confi-
dentiality provisions. In the era of
social media and the Internet,
such secrecy only heightens public
suspicions that deals are being
made that are contrary to its in-
t e re s t .

ACTA suffered from such sus-
picions. Negotiated as an FTA,
with no publicly available drafts,
ACTA was the subject of a suc-
cessful online campaign that ul-
timately convinced the involved
countries, including the European
Union, to reject it.

Unfortunately, with its collapse,
the public lost a first-time, express
guarantee that enforcement must
preserve “fundamental principles
such as freedom of expression …
and privacy.” IP owners also lost
much-needed improvements in
cross-border enforcement.

Enforcement has always been
difficult internationally. With the
advent of global digital piracy, the
growing divide between have and
have-nots in the information age,
shifting diplomatic relations, and
the significance of information as
a product of trade, countries dis-
agree vehemently on the scope of
any such enforcement standards.

FTAs are not a perfect solution
to the lack of multilateral enforce-
ment treaties to update TRIPS
protections. But currently they
are the only viable stopgap mea-
sure. However, we are well past
the time for transparency prac-
tices to be adopted. Transparency
does not mean the governments
must accept the criticisms direct-
ed to particular provision, but it
would make fast-track authority
more palatable and would ensure
that FTAs do not become one-sid-
ed ultra-protectionist vehicles.

Ultimately, transparency would
send James Bond plots back to the
movies where they belong.

Trans-Pacific Partnership
talks affect IP enforcement
Leaked documents. Secret

meetings among power-
ful leaders in exotic lo-
cales. Outside agitators.
Illegal drugs. Misinfor-

mation. Plot elements in the latest
James Bond movie? Maybe. But it
is also the reality of current ne-
gotiations surrounding the Trans-
Pacific Partnership.

The TPP is the most recent in a
string of free-trade agreements
that have changed the face of glob-
al intellectual property enforce-
ment standards. Involving 12 coun-
tries, including the United States,
Canada, Australia, Japan and Viet-
nam (but not China), the TPP will
impact 40 percent of the world’s
global trade. Like its predecessors,
the TPP has an intellectual prop-
erty chapter designed to raise in-
ternational IP enforcement stan-
d a rd s .

By Congress granting fast-track
authority, the lawmakers can ei-
ther accept or reject a free-trade
agreement, but cannot amend it.
Every president since 2000 has
had such authority, resulting in 14
FTAs between the U.S. and 20
other countries.

Without such authority, the use
of FTAs to raise IP enforcement
standards globally will effectively
be over. In the absence of effective
alternative avenues for securing
such improved enforcement, even
those who seek greater public ac-
cess to private intellectual
property will find their ef-
forts stymied.

Before we celebrate the
end of the FTA era, it’s
worth considering what
this means for international
IP protection.

The most famous FTA is
the Agreement on Trade-
Related Intellectual Proper-
ty Rights. TRIPS is the most
significant IP treaty of the
20th century. It redefined trade-
mark and patent protection. Most
significantly, TRIPS required
countries to provide “effective en-
fo rce m e n t” for IP rights (Article
41). Countries could no longer
comply with treaty obligations by
simply having IP laws on the
books.

Effective enforcement under
TRIPS included ex parte restrain-
ing and seizure orders, criminal
penalties for trademark counter-
feiting and copyright piracy, and
border-control measures. Despite
its forward-looking approach in
1994, when it was finalized, TRIPS
has several critical loopholes. It
does not deal with digital piracy
nor prohibit the export of coun-
terfeit or pirated goods, nor re-
quire the destruction of illegal
p ro d u c t s .

There has been no similar pluri-
lateral IP enforcement treaty since
TRIPS. Quite simply, in today’s en-
vironment, it is impossible to
reach accord at such a level. The
most recent effort, the much-
flawed Anti-Counterfeiting Trade
Agreement, involved only 10 coun-
tries and the European Union, and
collapsed in the face of an orga-
nized online campaign against it.

FTAs were used to fill the void.
The European Union has been as
aggressive as the United States in
pursuing FTAs to bring interna-
tional standards in line with its
own domestic norms. American
FTAs are known for containing so-
called TRIPS-plus provisions
aimed at enhancing IP enforce-
ment mechanisms. EU FTAs, by
contrast, focus on enhancing the
protection of geographic indica-
tions, such as “C h a m p ag n e” fo r
sparkling wine. Such differing foci

guarantee that a country could en-
ter into FTAs with conflicting pro-
visions.

Despite the potential conflicts
between diverse FTAs, the intel-
lectual property chapters of
American FTAs have consistently
raised enforcement protections.

If the leaked versions of the

If the leaked versions of the
Trans-Pacific Partnership are

accurate, the IP chapter is
designed to close many

enforcement loopholes left by
TRIPS .
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