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Trans-Pacific Partnership
talks affect IP enforcement
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Since the negotiation of TRIPS,
FTAs have been subject to procedures that prize secrecy over
transparency. They are strictly
government-to-government negotiations. Governments decide
whether, and to whom, to disclose
draft versions. All such disclosures
are made subject to strict confidentiality provisions. In the era of
social media and the Internet,
such secrecy only heightens public
suspicions that deals are being
made that are contrary to its interest.
ACTA suffered from such suspicions. Negotiated as an FTA,
with no publicly available drafts,
ACTA was the subject of a successful online campaign that ultimately convinced the involved
countries, including the European
Union, to reject it.
Unfortunately, with its collapse,
the public lost a first-time, express
guarantee that enforcement must
preserve “fundamental principles
such as freedom of expression …
and privacy.” IP owners also lost
much-needed improvements in
cross-border enforcement.
Enforcement has always been
difficult internationally. With the
advent of global digital piracy, the
growing divide between have and
have-nots in the information age,
shifting diplomatic relations, and
the significance of information as
a product of trade, countries disagree vehemently on the scope of
any such enforcement standards.
FTAs are not a perfect solution
to the lack of multilateral enforcement treaties to update TRIPS
protections. But currently they
are the only viable stopgap measure. However, we are well past
the time for transparency practices to be adopted. Transparency
does not mean the governments
must accept the criticisms directed to particular provision, but it
would make fast-track authority
more palatable and would ensure
that FTAs do not become one-sided ultra-protectionist vehicles.
Ultimately, transparency would
send James Bond plots back to the
movies where they belong.
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