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What Does a Materialmen’s Lien Cover?
The question of what is covered by a materialmen’s lien is of interest in general is more of an academic issue. The statute itself states only:
18-44-101. Liens on buildings, land, or boats.
  (a) Every contractor, subcontractor, or material supplier as defined in § 18-44-107 who supplies labor, services, material, fixtures, engines, boilers, or  machinery in the construction or repair of an improvement to real estate, or any boat or vessel of any kind, by virtue of a contract with the owner, proprietor, contractor, or subcontractor, or agent  thereof, upon complying with the provisions of this subchapter, shall have, to secure payment, a lien upon the improvement and on up to one (1) acre of land upon which the improvement is situated 
Beyond the vague list, “supplies labor, services [new], material, fixtures,” the statute provides little guidance. The courts have supplied some answers over the years but there is no systematic list. The courts have at times limited coverage and the legislature has at times, broadened coverage. Old cases argue about improvements “on or to” real property.  The legislature added coverage for engineering, design, title insurance, drainage tiles and other specific items.  In general the loose definition seems to be anything that improves the property. Litigation over the years has dealt with the issue of profits and recently proof of added value.  
Profit/Fixed Price And Builder’s Fee
One area that often causes problems and confusion is the question of profits. A materialmen’s lien extends only to the actual cost of the prime contractor and not to any part of the contract that represents profit. The contractor's lien is limited to its actual costs. [footnoteRef:1]  The cases have rendered this rule applicable only to cost plus or implied contract situations. The case law is that in the case of a fixed sum contract that the contractor is entitled to recover the entire contract price, even though some part represents profits. Wells V. Griffin, 266 Ark. 763, 586 S.W. 2d 239 (Ark. App. 1979) The same type of confusion results when a merchant seeks to recover the 'retail' cost of materials. However, a merchant is permitted to obtain the retail price, even though it would contain an element of profit.[footnoteRef:2] [1: .  Cook Vs. Moore, 152 Ark. 590, 239 S.W. 750 (1922) allowed a  lien for a contractor only for costs of materials and labor and not for its profit. Where a contract  which is the basis of a materialmen's and laborers' lien  was for a fixed sum including labor and materials, the lien properly embraces the full amount of the contract; however, on a cost‑plus contract, only the cost of labor and materials qualifies for lien purposes. Wells V. Griffin, 266 Ark. 763, 586 S.W.2d 239 (Ark. App. 1979)
]  [2: .  The Retail Price  which includes profit may be the subject of a lien.  John E. Bryant and Sons Lumber Co. Vs. Moore, 264 Ark. 666, 573 S.W. 2d 632 (1978)
] 

In recent years in the residential market, cost plus contracts have come into frequent use. Contractors have tried to avoid the loss of lien rights by redefining the ‘profit’ into a Builder’s Fee, usually based on the cost of the work or based on an estimate of the cost of the work. The recent case of Hickman V. Kralicek Realty & Const. Co., 84 Ark. App. 61, 129 S.W.3d 317 (2003) has addressed these issues. The contract “price was to be $376,359.48, which included a ‘builder's fee’ of $27,878.48, consisting of, among other things, the cost of supervision, overhead, and builder's fee. Appellants were permitted to choose their own subcontractors for certain items and pay for these expenses directly.” The contractor testified that the “builder's fee covered workers' compensation insurance, general liability insurance, project supervision, overhead, and profit. He testified that appellant Lynda Hickman wanted a fixed bid on the builder's fee, instead of a fee based on a percentage of the cost, because she realized that she would exceed the contract allowance on some items and did not want to be penalized by paying appellee a larger fee.”
In its decision the court stated:
“The supreme court has construed the materialmen's lien statute as not extending to the contractor's profits or bonus. Withrow v. Wright, 215 Ark. 654, 222 S.W.2d 809 (1949); Cook v. Moore, 152 Ark. 590, 239 S.W. 750 (1922); Royal Theater Co. v. Collins, 102 Ark. 539, 144 S.W. 919 (1912). Section 18-44-101(a) was amended in 1995 and now provides in part:
“Every contractor, subcontractor, or material supplier   . . . who supplies labor, services, material,   fixtures . . . in the construction or repair of an   improvement to real estate . . . by virtue of a   contract with the owner . . . upon complying with the   provisions of this subchapter, shall have . . . a   lien upon the improvement and on up to one (1) acre   of land upon which the improvement is situated. . . .
“As amended in 1995, the statute now specifically includes a contractor's services as an item covered by a materialmen's lien. Only one reported case has considered the scope of the amended statute. In Simmons First Bank, supra, the Supreme Court considered a request for a lien for both the services of a contractor's office personnel and the contractor himself under the amended statute. There, the Supreme Court assumed without deciding that the amended statute provided for office support personnel and supervision services within its reach. The supreme court affirmed the trial court's denial of a lien for these items on the basis that the abstract was deficient on the time records of the office personnel and that the trial court was not clearly erroneous in finding that the time the contractor spent on the job was speculative.”
“The trial court found that the contract was a cost-plus contract and allowed appellee credit for its builder's fee, before offsetting the award with setoffs and the credit for appellants' counterclaim. This court has held that the lien provided by section 18-44-101 does not extend to profits on this type of contract, only to the costs of labor and material. Wells v. Griffin, 266 Ark. 763, 586 S.W.2d 239 (Ark. App. 1979). [fn3] Here, the trial court allowed appellee the full amount of its claim, which included the builder's fee without segregating the builder's fee or any profits. We reverse and remand for a determination of the cost of the services, labor, and materials that appellee actually furnished and used in the house and disallow appellee a lien for its profits.”
Thus the court has apparently opened a new area of inquiry in the question about profits. Prior cases had given little credence to agreements that tried to call profits a builder’s fee, or to fix the amount based on an estimate in an attempt to avoid the “cost plus” cases. This case seems to hold out the possibility that to the extent a contractor can ‘prove’ the value of actual labor done this may be recovered. The court provides no guidance on how the contractor can separate that part of the fee that represents services and not profit.
Value of Improvements
The recent case of Del Mack Constr. Co. V. Owens, 82 Ark. App. 415, 118 S.W.3d 581 (2003) has apparently added a new consideration in proof. The issue is whether the work or materials actually add value to the real estate. In this case the house was sold and the new owner started to improve the home, but while the work was incomplete, defaulted on the original sale. The vendor reclaimed the property and the issue was between the builder and the vendor, former owner. Before the improvements, there was a functional house on the property, at the time work stopped; there was a partially remodeled home. Each side presented an appraisal, one found that the property was more valuable after the work and the other found that property was less valuable. On this state of facts the trial court accepted both experts and found that the claimant had not met its burden of proof, where evidence is equally balanced. The court stated:
“The consistent rule has been to place the burden on the supplier to show that the materials for which he claims a lien were used in the improvement on which a lien was sought. E.C. Barton & Co. v. Neal, 263 Ark. 40, 562 S.W.2d 294 (1978); Stone Mill & Lumber Co. v. Finsterwalder, 249 Ark. 363, 459 S.W.2d 117 (1970); Lyle v. Latourette, 209 Ark. 721, 192 S.W.2d 521 (1946); Half Moon Gin Co. v. E.C. Robinson Lumber Co., 207 Ark. 483, 181 S.W.2d 239 (1944); Reiff v. Redfield Sch. Bd., 126 Ark. 474, 191 S.W. 16 (1916); Marianna Hotel Co. v. Livermore Foundry & Mach. Co., 107 Ark. 245, 154 S.W. 952 (1913); Ragsdell v. Gazaway Lumber Co., Inc., 11 Ark. App. 188, 668 S.W.2d 60 (1984). This is because, under Ark. Code Ann. §18-44-101 (Supp. 2001), the lien does not attach until the materials supplied are actually used and incorporated into the improvement. Half Moon Gin Co. v. E.C. Robinson Lumber Co., supra. If the rule were otherwise, it would render meaningless the provision of Ark. Code Ann. § 18-44-110(b) (1) (Supp. 2001) that the materialmen's lien extends only to the enhancement of the value of the improvement for which the materials were used. We believe that this rule makes sense because the supplier is the party with the knowledge of the value of the materials and labor furnished for the improvement. We also believe that this conclusion is bolstered by section 18-44-101(a) (Supp. 2001), which provides:
  Every contractor, subcontractor, or material supplier   . . . who supplies labor, services, material,   fixtures . . . in the construction or repair of an   improvement to real estate . . . by virtue of a   contract with the owner . . . upon complying with   the provisions of this subchapter, shall have . . .   a lien upon the improvement and on up to one (1) acre   of land upon which the improvement is situated. . . .”
The new wrinkle is of course, proof that the work actually did improve the value of the property. Only time will tell whether this becomes limited only to situations wherein the work or improvement is not completed. In a remodel situation, what if the improvements are completed, but for some reason the property and house have the same value after the remodeling as before the remodeling, or  work to change an existing condition only to satisfy the owner’s personal taste, without improvement of the value.
Parties in lien suit
In general when discussing materialmen's liens the subject concerns the difficulty of filing a lien. But in the event that a party does maneuver through all the obstacles and files a lien, how is it enforced? The obvious answer is via a foreclosure action. The lien laws predate the rules of civil procedure by several generations. One effect is that there are statutes that deal specifically with the requirements for pleading and filing a lien foreclosure complaint. Generally in a lien case there are a number of interested parties, the owner, the contractor the bank, other contractors, the prime contractor’s subcontractors and suppliers. Under A.C.A 18-44-123, the parties are encouraged to join all of these players.
A.C.A 18-44-123. Parties to suits.
  In all suits under this subchapter, the parties to the contract and all other persons interested in the controversy and in the property charged with the lien may be made parties to the suit. Those that are not made parties shall not be bound by the proceedings. 
History. Acts 1895, No. 146, § 19, p. 217; C. & M. Dig., § 6928; Pope's Dig., § 8890. A.S.A. 1947, § 51-618.
Both of the cases reported under this statute were dogged by procedural problems that limited the court’s rulings In Lowe's Of Arkansas, Inc. V. Bush, Trustee, 282 Ark. 508, 669 S.W.2d 198  (1984) the real issue was the claimant’s failure to file its statement of account in time, which it remedied by filings its foreclosure prior to the 120th day. The claimant did not join the bank, the court did not address whether the bank was required as party. The failure to file the account even with the suit filed with 120 days, makes a lien is only effective as between the owner and contractor.  A trial court’s order to a contractor to join the other parties and bank was not ruled on in the Cannon Remodeling & Painting, Inc. V. The Marketing Company, Inc., 90 S.W.3d 5 (2002) because of procedural problems. In the Cannon Case at Pages 438-439, the court said:
 “For its final argument, Cannon maintains that the trial court erred in requiring it to join Pulaski Bank and other lien holders where TMC had no purchase-money construction liens outstanding and was not in default on the mortgage.  We do not reach this issue because the trial court never ordered Cannon to join other parties, and thus, there is no order to appeal.” Page 438-439.
This statute seems to be permissive by its language. The fact is that common sense directs that a claimant would want all of the parties in the suit in order to obtain an effective remedy. 
	Of more importance is A.C.A 18-44-124, which requires that the contractor be made a party. The statute provides:
18-44-124. Contractor to defend actions on liens by third persons —Liability.
  (a) In all cases in which a lien shall be filed under the provisions of this subchapter by any person other than a contractor, it shall be the duty of the contractor to defend at his or her own expense any action brought thereupon. During the pendency of the action, the owner may withhold from the contractor the amount of money for which the lien shall be filed.
  (b)(1) In case of judgment against the owner or his or her property upon the lien, the owner shall be entitled to deduct from any amount due by him or her to the contractor the amount of the judgment and costs.
  (2) If the owner shall have settled with the contractor in full, he or she shall be entitled to recover back from the contractor any amount so paid by the owner for which the contractor was originally liable.
History. Acts 1895, No. 146, § 8, p. 217; C. & M. Dig., § 6919; Pope's Dig., § 8878. A.S.A. 1947, § 51-610.
The requirement that the contractor be named in any suit cannot be over emphasized. A.C.A. 18-44-124, which seems to be a general requirement that all interested persons be joined. The interpretation of the courts however, considerably enlarges the scope of this statute.  In Johnson v. Southern Elec., Inc., 779 S.W.2d 190, 29 Ark. App. 160 (Ark. App. 1989), the Arkansas court stated: 
Our supreme court has consistently held that Ark. Code Ann. Sec. 18‑44‑124 (1987) means that in suits to foreclose materialmen's liens the contractor is a necessary party and must be made a party within the period provided in the act for enforcement of such liens.  Failure to do so results in dismissal of the lien action.  Rasmussen v. Reed, 255 Ark. 1064, 505 S.W.2d 222 (1974);  People's Building & Loan Association v. Leslie Lumber Co., 183 Ark. 800, 38 S.W.2d 759 (1931);  Cruce v. Mitchell, 122 Ark. 141, 182 S.W. 530 (1916);  Simpson v. J.W. Black Lumber Co., 114 Ark. 464, 172 S.W. 883 (1914).  These cases hold that the contractor is a necessary party because the owners know nothing about the nature or amount of furnished materials that have gone into the construction of their improvement.  The contractor is a necessary party, both for his own and the owners' protection, because the owners have a right to look to him for the payment of any judgment that might be recovered against them for materials furnished.  The owners should not be compelled to resort to another action against the contractor in which the contractor would be at liberty to claim that he did not owe the materialmen the amount for which the judgment was rendered and the lien enforced.  It is the intention of the law to have the contractor defend all such actions and be bound by the judgment rendered.
As we have concluded that Milburn acted as a contractor and was, therefore, a necessary party to appellee's suit, we must also conclude that the trial court erred in not dismissing the action for appellee's failure to make Milburn a party.
The effect of this ruling was that failure to join the contractor resulted in the dismissal of an otherwise properly perfected lien.   This has been extended to affect a suit by a supplier to a subcontractor. In Cline v. B.G. Coney Co., 711 S.W.2d 815, 289 Ark. 417  (Ark. 1986), the court further held that a subcontractor was necessary party to the action and had to be joined within 120 days after completion of work. 
Effect of a surety bond
	The present or absence of a performance and payment bond, or a Surety Bond can have profound effects on the operation of a construction project. The obvious concern is payment for the subcontractors and suppliers and termination issues for the owner. But there are some other effects that are not as apparent on liens. Initially this is because there is nothing logical about liens, since they exist only due to the operations of the statutes. The two areas are changes in the notice provisions and the second relates to charitable or religious construction. 
Regular construction
One of the most troubling aspects of the more ‘modern’ lien reforms is the initial notice required by A.C.A. 18-44-115. In general I refer to this notice as the Pre-Construction notice, because it is required to be sent out before the start of construction. The prime contractor is the one with the responsibility for this, but the prime contractor has a direct contract with the owner and thus benefits from an exception. The subcontractors and suppliers have the right to send this notice, but unless they send it prior to the start of construction, before most have been contacted or hired, a late notice is not effective. The concurrence of Judge Bird in the recent case of Bryant V. Tile, CA 07-374 (. 12-5-2007), makes this point. Judge BIRD in his concurrence stated:
  “I concur in the court's decision that, because no notice was provided to appellant as required by Ark. Code Ann. § 18-44-115, Jim Atkinson Tile did not acquire a valid materialmen's lien on the Bryant's property. I write separately, however, to express my concern that, if neither the general contractor nor the first supplier of materials or fixtures on a project provides a valid section-115 notice, the statute appears to make it impossible for any subsequent supplier of materials or fixtures to acquire a materialmen’s lien, regardless of the subsequent supplier's diligence.”
There are three exceptions to the preconstruction notice requirement. The first is the ‘direct sale’ exception, the second is for commercial construction[footnoteRef:3] and third, our topic for the day, finally, is the presence of a surety bond. A.C.A. 18-44-115, states: [3:   Urrey Ceramic Tile Co. V. Mosley, 304 Ark. 711,  805 S.W. 2d 54 (1991), which held  that from a Constitutional Law stand point a classification is permissible if it has a rational     basis and is reasonably related to the purpose of the statute. Ark. Code   Ann. 18-44-115, which exempts licensed contractors performing  commercial and industrial construction from notifying  property owners of potential lien claimants, is unconstitutional;  there was no rational basis for the classification  created, and the statute would have deprive property owners  of their constitutional right to have notice of lien claims so they could protect their property.] 

“(d)(1) If the contractor supplies a performance and payment bond or if the transaction is a direct sale to the property owner, the notice requirement of subsection (a) of this section shall not apply, and the lien rights arising under this subchapter shall not be conditioned on the delivery and execution of the notice.”
If the prime contract supplies a payment and performance bond, then the subcontractors and suppliers are not prevented from obtaining a lien because the contractor failed to give the notice before the start of work. Two things need to be pointed out, the first is the surety bond does not protect the prime contractor, since the bond is given by the same entity. The second is that given a choice between a lien and bond claim, no rational claimant would opt for the lien. Most residential construction is carried out without even a sufficient construction  contract and few if any home owners realize that the use of a payment and performance bond would provide a sturdy, but not air tight shield from lien issues. And always keep in mind that commercial construction is shielded from this requirement only because of the before stated exception, which has been struck down once before.
Church charity
The most significant effect a surety bond causes is in regard to charitable and religious construction. In  Eureka Stone Company v. First Christian Church, 86 Ark. 212, 110 S.W. 1042 (1908), the court settled the issue that a church is not subject to a lien. [footnoteRef:4]  This ruling was under the original lien statute, which has been amended and reformed many times since. Thus there is not an explicit statement in the materialmen’s statutes that exempts church and charitable property. The legislature responded to this ruling in 1911 with A.C.A. 18-44-504. [4:  Milord & Blanks, Tr. V. Arkmo Lbr. & Sup., 272 Ark. 462, 615 S.W.2d 349 (1981) for the modern effect of this early case.] 

18-44-504. Construction by religious or charitable organizations.
  (a) No contract in any sum exceeding one thousand dollars ($1,000) providing for the repair, alteration, or erection of any building, structure, or improvement shall be entered into by any church, religious organization, charitable institution, or by any agency of the foregoing, unless the contractor shall furnish to the party letting the contract a bond in a sum equal to the amount of the contract.
  (b)(1) The bond shall be filed in the office of the clerk of the circuit court in the county in which the property is situated.
  (2) Any person or his or her assigns to whom there is due any sum for labor or material furnished may bring an action on the bond for the recovery of the indebtedness. No action shall be brought after six (6) months from the completion of the church, hospital, orphanage, charitable institution, or benevolent institution.
  (3) If the bond is not filed as provided in this subsection, any person performing labor or furnishing material, except the principal contractor, shall have a lien upon the property for the unpaid amount of the claim. 
History. Acts 1911, No. 446, § 5; C. & M. Dig., § 6916; Pope's Dig., § 8875; Acts 1953, No. 351, § 2. Formerly A.S.A. 1947, §§ 51-631, 51-633.
Contractors working for a church, religious organization, charitable institution, hospital, orphanage, or benevolent institution are required to give a bond. The failure of the contractor to give the bond results in everyone other than the prime contractor then being allowed to file a lien. Absent this statute, no one would have any right to file a lien on a church or a charity.  Under other case law the failure to file the bond with the circuit clerk does not protect the surety from suits. The church, in order to fully benefit from the bond ought to insist that the bond be filed. An architect or designer working for such an institution should make sure to advise the owner that such a bond is required, the failure to do this may make be deemed a negligent act.
Up Date for Newer Amendments
There are changes to the materialmen’s laws in most legislative sessions and the 1995 changes did not slacken the pace of amendments. The amendments we will discuss are Act 810 of 2007 and Act 2287 of 2005.
Act 810 2007
Act 810 made changes to the requirements for the statement of account. Basically the statement of account must now be accompanied by an affidavit that the various notices were served and the clerk is empowered to refuse filings that do not comply. The second concerns the property description, which now seems to require that the description be correct. 
· Amendment to 18-44-117.  Filing of lien account - Abstract.
· The substance of the amendment is :
· In (a)(1) In addition to a correct description and a just and true account of the amount due THE FOLLOWING NEW REQUIREMENT:
· (B)  An affidavit of notice attached to the lien account.  
· (3)  The affidavit of notice shall contain: 
· (A)  A sworn statement evidencing compliance with the notice provisions of §§ 18-44-114 — 18-44-116; and
· (B)  A copy of each notice given under §§ 18-44-114 — 18-44-116.    
A C A § 18-44-117(a) Statement of Account
· (a)(1) It shall be the duty of every person who wishes to avail himself or herself of the provisions of this subchapter to file, with the clerk of the circuit court of the county in which the building, erection, or other improvement to be charged with the lien is situated and within one hundred twenty (120) days after the things specified in this subchapter shall have been furnished or the work or labor done or performed, a just and true account of the demand due or owing to him or her after allowing all credits.
 (2) This The account shall contain a correct description of the property to be charged with the lien, verified by affidavit.
Note: There is no real substantive change but the “CORRECT DESCRIPTION” needs to be emphasized. 
Act 2287 of 2005
This amendment added to substantive items. The first is that the Ten Day notice now applies to all claimants and the direct sale exception is no longer law. The second requires that a lis Pendens be filed with the foreclosure in order to beat the statute of limitations.
Arkansas Code § 18-44-114(a)
· The Ten  Day Notice is amended as follows: 
· (a)(1)(A) Every person, except the original contractor, who may wish to avail himself or herself of the benefit of the provisions of this subchapter shall give ten (10) days' notice before the filing of the lien, as required in § 18-44-117(a), to the owner, owners, or agent, or either of them, that he or she holds a claim against the building or improvement, setting forth the amount and from whom it is due. (B) However, if the transaction is a direct sale to the property owner, this notice requirement shall not apply and the lien rights arising under this subchapter shall not be conditioned on delivery and execution of the notice. (2) For purposes of this subsection, a sale shall be considered a direct sale when the owner or owners order the materials from the lien claimant.
· This last section was only added in Act 1466 of 1999 
18-44-119. Limitation of actions.
· (a) All actions under this subchapter shall be commenced within fifteen (15) months after filing the lien and prosecuted without unnecessary delay to final judgment. 
· (b) No lien shall continue to exist by virtue of the provisions of this subchapter for more than fifteen (15) months after the lien is filed, unless within that time: 
· (1) an action shall be instituted as described in this subchapter; and 
· (2) A lis pendens is filed under § 16-59-101 et seq. 




APPENDIX
State of Arkansas	As Engrossed: H3/13/07	 
86th General Assembly	A Bill	
Regular Session, 2007		HOUSE BILL   1631
 
By:  Representative Wills
 
 
For An Act To Be Entitled 
AN ACT TO AMEND ARKANSAS CODE § 18-44-101    
ET SEQ. CONCERNING THE PERFECTION, FILING, AND ENFORCEMENT OF MECHANIC'S AND MATERIALMEN'S LIENS; AND FOR OTHER PURPOSES.
 
Subtitle 
TO AMEND ARKANSAS CODE § 18-44-101 ET 
SEQ. CONCERNING THE PERFECTION, FILING, 
AND ENFORCEMENT OF MECHANIC'S AND 
MATERIALMEN'S LIENS. 
 
 
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:
 
	SECTION 1.  Arkansas Code § 18-44-117 is amended to read as follows: 
	18-44-117.  Filing of lien account - Abstract. 
	(a)(1)  It shall be the duty of every person who wishes to avail himself or herself of the provisions of this subchapter to file a just and true account of the demand due or owing to him or her after allowing all credits, with the clerk of the circuit court of the county in which the building, erection, or other improvement to be charged with the lien is situated and within one hundred twenty (120) days after the things specified in this subchapter shall have been furnished or the work or labor done or performed: 
			(A)  A just and true account of the demand due or owing to him or her after allowing all credits; and 
			(B)  An affidavit of notice attached to the lien account.  
		(2)  The lien account shall contain a correct description of the property to be charged with the lien, verified by affidavit. 
		(3)  The affidavit of notice shall contain: 
			(A)  A sworn statement evidencing compliance with the notice provisions of §§ 18-44-114 — 18-44-116; and 
			(B)  A copy of each notice given under §§ 18-44-114 — 18-44-116.    
	(b)(1)(A)  It shall be the duty of the clerk of the circuit court to endorse upon every account the date of its filing and to make an abstract of the account in a book kept by him or her for that purpose, properly indexed.   
			(B)  This abstract shall contain:  
				(i)  The date of the filing;  
				(ii)  The name of the person laying or imposing the lien;  
				(iii)  The amount of the lien;  
				(iv)  The name of the person against whose property the lien is filed; and  
				(v)  A description of the property to be charged with the lien.  
		(2)  For this service, the clerk shall receive the sum of three dollars ($3.00) from the person laying or imposing the lien, which shall be taxed and collected as other costs in case there is suit on the lien. 
		(3)  The clerk shall refuse to file a lien account that does not contain the affidavits and attachments required by this section. 
  
/s/ Wills 
  
	APPROVED:  4/2/2007 
  
Act 2287 of 2005 A Bill
State of Arkansas As Engrossed: S3/15/05  S3/29/05  H4/12/05 85th General Assembly Regular Session, 2005 SENATE BILL 990
By: Senator Holt
For An Act To Be Entitled
  AN ACT TO PROVIDE THAT MECHANICS' AND MATERIALMEN'S LIENS MAY
  BE CHALLENGED BY DECLARATORY JUDGMENT PROCEEDINGS; TO
  STANDARDIZE NOTICE REQUIREMENTS OF LIEN FILINGS; TO REQUIRE LIS
  PENDENS FILING UPON COMMENCING AN ACTION TO FORECLOSE
  MECHANICS' AND MATERIALMEN'S LIENS; AND FOR OTHER PURPOSES.
Subtitle
  TO PROVIDE THAT MECHANICS' AND MATERIALMEN'S LIENS MAY BE CHALLENGED BY DECLARATORY JUDGMENT PROCEEDINGS AND TO STANDARDIZE NOTICE REQUIREMENTS OF LIEN FILINGS.
  BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:
  SECTION 1. Arkansas Code § 18-44-117(a), concerning the filing of the materialmen's lien, is amended to read as follows:
  (a)(1) It shall be the duty of every person who wishes to avail himself or herself of the provisions of this subchapter to file, with the clerk of the circuit court of the county in which the building, erection, or other improvement to be charged with the lien is situated and within one hundred twenty (120) days after the things specified in this subchapter shall have been furnished or the work or labor done or performed, a just and true account of the demand due or owing to him or her after allowing all credits.
  (2) This The account shall contain a correct description of the property to be charged with the lien, verified by affidavit.
  SECTION 2. Arkansas Code § 18-44-118 is amended to read as follows:
  18-44-118.  Filing of bond in contest of lien.
  (a)(1) In the event any person claiming a lien for labor or materials upon any property shall file such a lien within the time and in the manner required by law with the circuit clerk or other officer provided by law for the filing of such liens and if the owner of the property, any mortgagee or other person having an interest therein, or any contractor, subcontractor, or other person liable for the payment of such liens shall desire to contest the lien, then the person so desiring to contest the lien may file with the circuit clerk or other officer with whom the lien is filed as required by law a bond with surety, to be approved by the officer in double the amount of the lien claimed.
  (2) The bond shall be conditioned for the payment of the amount of the lien, or so much thereof as may be established by suit, together with interest and the costs of the action, if upon trial it shall be found that the property was subject to the lien.
  (b)(1)(A) Upon the filing of the bond, if the circuit clerk or other officer before whom it is filed approves the surety, he or she shall give to the person claiming the lien, at his or her last known address, three (3) days' notice of the filing of the bond.
  (B) The notice shall be in writing sent by certified mail with return receipt requested and served by any:
  (i) Officer authorized by law to serve process in civil actions; or
  (ii) Form of mail addressed to the person to be served with a return receipt requested and delivery restricted to the addressee or the agent of the addressee.
  (2)(A) Within the three (3) days' notice the person claiming the lien may appear and question the sufficiency of the surety or form of the bond.
  (B) At the expiration of three (3) days, if the person claiming the lien shall not have questioned the sufficiency of the bond or surety or if the clerk finds the same to be sufficient, the clerk shall note the filing of the bond upon the margin of the lien record and the lien shall thereupon be discharged and the claimant shall have recourse only against the principal and surety upon the bond.
  (c) If no action to enforce the lien shall be filed within the time prescribed by law for the enforcement of liens against the surety, the bond shall be null and void, but, if any action shall be timely commenced, the surety shall be liable in like manner as the principal.
  (d) If the clerk shall determine that the bond tendered is insufficient, the person tendering the bond shall have twenty-four (24) hours within which to tender a sufficient bond, and, unless a sufficient bond shall be so tendered, the lien shall remain in full force and effect.
  (e)(1) Any party aggrieved by the acceptance or rejection of the bond may apply to any court of competent jurisdiction by an action which is appropriate.
  (2) Upon notice as required by law, the court shall have jurisdiction to enter an interlocutory order as may be necessary for the protection of the parties by:
  (A)  Requiring additional security for the bond;
  (B) Reinstating the lien in default thereof, pending trial and hearing; or
  (C) Requiring acceptance of the bond as may be necessary for the protection of the parties.
  (f) Nothing in this section shall be construed to limit the right of an owner, mortgagee, or any other person with an interest in the property to contest the lien by declaratory judgment proceedings under § 16-111-101 et seq.
  SECTION 3. Arkansas Code 18-44-115(e)(2)(B), concerning notice to owners of commercial real estate being improved, is amended to read as follows:
  (B)(i) This The notice shall be sent to the owner and to the contractor by registered mail, return receipt requested, before seventy-five (75) days have elapsed from the time that the labor was supplied or the material furnished.
  (ii)  The notice may be served by any:
  (a) Officer authorized by law to serve process in civil actions; or
  (b) Form of mail addressed to the person to be served with a return receipt requested and delivery restricted to the addressee or the agent of the addressee.
  SECTION 4. Arkansas Code § 18-44-119 is amended to read as follows:
  18-44-119.  Limitation of actions.
  (a) All actions under this subchapter shall be commenced within fifteen (15) months after filing the lien and prosecuted without unnecessary delay to final judgment.
  (b) No lien shall continue to exist by virtue of the provisions of this subchapter for more than fifteen (15) months after the lien is filed, unless within that time:
  (1) an action shall be instituted as described in this subchapter; and
  (2)  A lis pendens is filed under § 16-59-101 et seq.
  SECTION 5. Arkansas Code § 18-44-114(a), concerning notice to a property owner prior to filing a mechanic's lien, is amended to read as follows:
  (a)(1)(A) Every person, except the original contractor, who may wish to avail himself or herself of the benefit of the provisions of this subchapter shall give ten (10) days' notice before the filing of the lien, as required in § 18-44-117(a), to the owner, owners, or agent, or either of them, that he or she holds a claim against the building or improvement, setting forth the amount and from whom it is due.
  (B) However, if the transaction is a direct sale to the property owner, this notice requirement shall not apply and the lien rights arising under this subchapter shall not be conditioned on delivery and execution of the notice.
  (2) For purposes of this subsection, a sale shall be considered a direct sale when the owner or owners order the materials from the lien claimant.
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