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Background
36 cities levying TUFs in five states: Oregon, Texas,
Colorado, Kansas and Utah
All of the cities with transportation utility districts and fees
have populations under 100,000 people, and nearly half have
populations below 10,000

Background
➢ Provo
➢ North Ogden

Background
Provo charges:
• $3 per month for single-family households
• $4 million per year

Provo argues that their transportation utility fee is:
• Equitable
• Transparent
• Sustainable

Four Issues
Legality of TUF Under City’s Policy Powers
Rational Basis for Fee Setting
Plus Implementation Issues
Political Acceptability of TUF vs. Alternatives

Legal Standing
Specifically TUFs:
State of Florida v. City of Port Orange (1994)
Bloom v. City of Fort Collins (1990 )
Brewster v. City of Pocatello (1988)
Covell v. City of Seattle (1995)
Utah Foundations for Fees:
State of Utah v. Hutchison (1980 )
Banberry Development Corporation vs. South Jordan City (1981)
V-1 Oil Company v. Utah State Tax Commission (1996)

Legal Standing

Legal Standing
The impact fee in Contractors and Builders Association v. City of Dunedin was a valid user
fee because it involved a voluntary choice to connect into an existing instrumentality of the
municipality. The Port Orange fee, unlike Dunedin's impact fee, is a mandatory charge
imposed upon those whose only choice is owning developed property within the boundaries
of the municipality.
The circuit court cites to storm-water utility fees as being analogous to the transportation
utility fee. However, storm-water utility fees are expressly authorized by section
403.031, Florida Statutes (1993). Similarly, various municipal public works and charges for
their use are authorized by chapter 180, Florida Statutes (1993). However,
the City's transportation utility fee is not authorized by chapter 180, Florida Statutes.

State of Florida v. City of Port Orange (1994)

Legal Standing
We agree with appellants that municipalities at times provide sewer, water
and electrical services to its residents. However, those services, in one
way or another, are based on user's consumption of the particular
commodity, as are fees imposed for public services such as the recording
of wills or filing legal actions. In a general sense a fee is a charge for a
direct public service rendered to the particular consumer, while a tax is
a forced contribution by the public at large to meet public needs.
Brewster v. City of Pocatello (1988)

Legal Standing
We find it clear that Seattle's residential street utility charge cannot be regarded as
a fee under the test derived from our cases and outlined at the outset. Here, the
revenue to be collected bears no relationship to the regulation of street traffic,
but is to generate funds for the nonregulatory function of repairing streets. It is
clear that the primary purpose of the charge is to raise revenue. Given the absence
of a regulatory purpose, it is insignificant that the funds collected are to be
expended "for transportation purposes only" (a broad category indeed). This court
found that depositing charges into a special fund was not enough to transform a
tax into a fee in Hillis Homes I, and the Fourth Circuit came to the same conclusion
in Huntington:

Covell v. City of Seattle (1995)

Legal Standing
The amount of a special fee must be reasonably related to the overall
cost of the service. ... Mathematical exactitude, however, is not
required.... To be sure, the city council could have chosen some other
method of raising funds for street maintenance, but the mere existence
of alternatives is not a sufficient reason to invalidate the particular
method chosen. ...
We also conclude that the "transfer" provision of the ordinance, to
the extent it might be implemented by the city council, would have
the effect of transforming the special fee into an impermissible tax
but that the transfer provision is severable from the remainder of the
ordinance.

Bloom v. City of Fort Collins (1990)

Legal Standing
Utah is a non-Dillon Rule state as per State v Hutchinson ,
which “give[s] both cities and counties general powers to
enact all necessary measures to promote the general
health, safety, morals, and welfare of their citizens , even
where there is no specific grant of enabling authority

Legal Standing
To be a legitimate fee for service, the amount charged must bear a reasonable
relationship to the services provided, the benefits received, or a need created
by those who must actually pay the fee. More specifically, for a fee for service to
be reasonable, the total cost of the service so financed must fall equitably upon
those who are similarly situated and in a just proportion to the benefits conferred.
The court does not insist on exact mathematical precision , however, in holding
that a certain charge is a legitimate fee instead of a tax. The revenues raised by
the fee may exceed the precise cost of providing the service to those paying the
fee, yet the fee may be reasonable as long as its reasonableness can be
determined in some other manner.
V-1 Oil Co. v. Utah State Tax Com'n , 942 P.2d 906 (Utah 1996)

Legal Standing
Under the reasonableness test in Call v. City of West Jordan, supra, the
benefits derived from the exaction need not accrue solely to the
subdivision ( 614 P.2d at 1259 ); flood control and recreation are needs that
cannot be treated in isolation from the rest of the municipality. At the same
time, the benefits derived from the exaction must be of "demonstrable
benefit" to the subdivision ( Id. at 1259).
Banberry Development Corporation vs.
South Jordan City (1981)

Legal Standing
The goal of the storm water utility is to provide for the collection and
management of storm water runoff. This minimizes property damage
and protects and improves the surface water quality. Salt Lake City
operates and maintains 226 miles of storm water lines and open
ditches.
Residential service charges are as follows:
Single-family residential and duplex parcels, less than or equal to .25
acres - $4.24 per month
Single-family or duplex parcels greater than .25 acres - $5.94 per
month
All triplex and fourplex residential parcels are charged $8.48 per
month.

Fee Basis
Of the 33 functioning districts, 24 base fees charged on daily trip
generation rates by particular land uses, and 18 of those specify that the
Institute of Transportation Engineers Trip Generation Manual be used as
the source of trip generation estimates.
Less frequently, the utility fee has been based on numbers of dwelling
units, linear footage of property frontage on roads and highways, or
number of parking spaces provided on the parcel.
Adjustments for Pass-By and Mixed-Use Development (Port Orange)

Fee Basis
Provo:
Fees are based on land use type (total of eight categories)
and associated trips generated based on Provo
Transportation Master Plan and ITE’s Trip Generation
Manual.

Fee Basis

Fee Basis
Best if Based on Vehicle Miles Traveled
Either Modeled by WFRC or Based on 2012 Utah Travel Survey

Fee Basis
Transportation Utility Fee?
Ashland (OR)
20 cents dedicated to bicycle infrastructure

Corvallis (OR)
Transportation Utility Fee applied to road maintenance
Transit Operations Fee used to subsidize the cost of free public transit

Implementation
Fees are typically added to city utility bills.
Fees paid by residents and not developers. Often owners of residences
are liable, whether they occupy the unit or rent it out.

Implementation
Creation of lien
Discontinuation of other utilities
Provo Code:
“Any charge due hereunder which is not paid when due may be recovered in an action at
law or equity by the City. In addition to any other remedies or penalties provided by this
Chapter or any other ordinance of the City, failure of any person responsible for the
payment of City utilities to timely pay the charges when due shall subject such
person to discontinuance of utility services provided by the City , consistent with City
policies regarding termination of utility services.”

Political Feasibility

Political Feasibility

Political Feasibility
Salt Lake County had a police fee from 2009-2012 which was similar, but
has been discontinued.

• Only on households in unincorporated areas
• About $170 to single family homes and $230 for apartment units

Political Feasibility
A similar history exists for fees and taxes from the licensing of apartments, utilities,
telecommunications, and to some extent impact fees. A fair summation of this
history is that one or two cities pioneer the concept; the courts uphold the
general authority of the city to act as it does and when more municipalities jump
onto the bandwagon the legislature moves to restrict municipal authority. We
then fight a rear guard action to preserve some of what we have.
This will probably be the story of police service, fire service, transportation
utility fees and any other fee we can think of. If they become common place in
Utah municipalities, and appear to the legislature to be tax masquerading as a fee,
the legislature will either restrict or prevent the use of these fees.
Utah League of Cities and Towns

Conclusions
TUF meets one definition of fairness
Will be upheld if challenged
Can be reasonably related to street use
Can be easily charged and enforced
Won’t create a political backlash
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Additional Resources
Provo TUF Code:
http://www.codepublishing.com/UT/Provo/html/Provo05/Provo0508.html
North Ogden City Transportation Presentation:
http://www.northogdencity.com/home/showdocument?id=7779
Utah League of Cities and Towns Paper: http://www.ulct.org/ulct/wpcontent/uploads/sites/4/2013/02/103AnnualConf_Workshop_9_FEES_VE
RSUS_TAXES.pdf

