Fellsmere Water Control District P.O. Box 438 Fellsmere, Fl  32948. fwcd@bellsouth.net 772-571-0640


9-8-11 Board of Supervisors Minutes


Meeting MINUTES September 8, 2011
Opening: A public meeting of the Fellsmere Water Control District was called to order at 10:00 a.m. on September 8, 2011 held at the office of the District 109 N. Willow Street, Fellsmere, Florida. Mike Monroe called the meeting to order. 
Supervisor’s present was Mike Monroe, Clifford Tyson and Richard Carnell.

Michael welcomed visitors Robert Christianson and Ron Coggins from SJRWMD.

Others present were, Michael O’Haire, George Simons, Rodney Tillman, and Joyce Hertel.

Approval of Minutes: 
A motion duly made by Clifford Tyson and seconded by Richard Carnell the Minutes of July 14, 2011 were approved as mailed.
Bailey bridge: 
Mr. Christianson began by explaining to the board the personal changes and restructuring of the SJRWMD staff and then explained the changes to the Bailey bridge and the modifications that were being made by SJRWMD to the request made by FWCD.  Mr. Coggins explained that the entrances to the bridge would have rip/rap and water bars to prevent erosion of the entrances. Mr. O’Haire discussed the permit and Inter-local Agreement with various items. In paragraph 2 page 1 of the permit and Inter-local Agreement the permit life of 120 months (10 years) from Sept 1, 2001 was discussed, also #6. The wording will be changed by Mr. O’Haire, to read something like “in sole digression and for good cause” will be added to the 30 days notice. 
Paragraph 1 page 1: the no motorized vehicles use was discussed: and this verbiage will be changed by Mr. O’Haire to include “SJRWMD, Indian River County Sheriff office, Brevard County Sheriff Office, DEP and their agents using motorized vehicles, but all civilian traffic will be non motorized and it will be by pedestrian, horse, bicycles”.

Item #4, page 2 will be changed to include the greenway’s statute F.S. 375.251. 

Item #12, page 3 & 4 the language will also be reworded by Mr. O’Haire.

A motion was made by Richard and seconded by Cliff that the above described changes to the inter-local permit will be made by Mr. O’Haire Attorney for the District. Original Draft presented at meeting, subject to above changes and corrections’ being made follows:
PERMIT AND INTERLOCAL AGREEMENT

THIS PERMIT  and INTERLOCAL AGREEMENT, dated this  ____ day of ________2011 by and between the FELLSMERE WATER CONTROL DISTRICT, a drainage district organized and existing under the General Drainage Laws of the State of Florida, whose address is 109 N. Willow Street, P.O. Box  438, Fellsmere, Fl  32948, hereinafter referred to as the “District”, and ST. JOHNS RIVER WATER MANAGEMENT DISTRICT a political subdivision of the State of Florida, and the TRUSTEES OF THE INTERNAL IMPROVEMENT FUND OF THE STATE OF FLORIDA,  hereinafter referred to as the “Permittee,” 

NOW THEREFORE, the District does hereby grant unto the Permittee a permit for a period of 120 months from Sept 1, 2011, unless sooner terminated as hereinafter provided, for the purposes of ingress, egress and access, location, construction and maintenance of a single span (120’) bridge for pedestrian (no motorized vehicles other than used for construction and maintenance) per the attached location and construction drawings marked Exhibit __ and, as such, made a part hereof, on, over and across the District’s Main Canal right-of-way; provided, however, that as a condition precedent to the rights herein granted, Permittee agrees to and with the District follows:

1. The rights shall extend only for ingress, egress exclusively by Permittee (unless otherwise agreed to by District) and the Permittee shall not have any right to assign or sublet this Permit or any part thereof unto a third party.

2. Permittee assumes full responsibility for the maintenance of any work or structures located on District’s right-of-way by Permittee and shall expressly assume all risk of loss to or in connection with the same, including without limitation, any expense, loss, damage or claim from any cause whatsoever, and the District assumes and shall have no liability or responsibility in connection therewith. The parties having expressly negotiated to allocate all risk and expense in connection therewith wholly to Permittee.

3. That this Permit is subject to the paramount right of the District to keep and maintain its drainage district and water control functions and operations, and is subject to revocation and cancellation upon thirty days’ notice from the District to the Permittee.
4. Solely to the extent permitted by Florida Law, and in no event greater than the limits set forth in Florida Statutes &768.28, the Permittee agrees to indemnify the District, its agents, officers, and employees against all claims, losses, and liabilities, (including attorneys’ fees and expenses) caused solely by the negligent acts or omissions of the Permittee, its employees, and elected officials arising out of, under, or in connection with, the Permittee’s its employees, and elected officials arising out of, under, or in connection with, the Permittee’s, performance under this Agreement. Nothing contained herein shall be deemed or construed to provide, directly or indirectly, an indemnity from the Permittee for any negligent acts or omissions of the District, its agents and employees arising out of, under, or in connection with this Agreement.

5. Permittee is cautioned that electrical, water sewer, gas or other installations or utilities may be located within the permit area. Permittee shall be liable for all damages proximately resulting from its interference with or interruption of services provided by other lawful right-of-way users.

6. The District may, on thirty days’ written notice to the Permittee, require cessation of use into District’s facilities, removal or alteration of any installation or construction on District right-of-way.

7. Any construction on district right-of-way or property and cleanup shall be completed promptly by Permittee and in a workmanlike manner with minimum disturbance to existing berm, channel slopes and grade with proper restoration and planting of any disturbed areas to prevent erosion within ten days after completion of construction or installation.

8. Permittee shall not discharge any pollutants, contaminants or deleterious materials into waters or structures owned or maintained by, or subject to the jurisdiction of District, nor permit anything to obstruct the flow of water, and shall save and hold District harmless from any expense, loss or damage to District or others by any such discharge or obstruction, remedying or removing the same immediately upon request of District.

9. Permittee, as a condition to the continuance of this Permit, shall reimburse District, immediately on demand, for any fees for testing or other professional services, costs or expenses to District associates with or arising from Permittee’s use of District right-of-way.

10. This Permit shall be effective September 1, 2011, and continue for a period of 120 months unless sooner terminated as provided herein.

11. This Permit shall be considered to be a license only, for the limited purpose of ingress, egress and access and other used specified on the face hereof, and does not convey any other right, title or interest of the District in the subject right-of-way property.

12. Permittee assumes full responsibility for any construction, operation or maintenance on District property or right-of-way subject to this Permit and understands and agrees that Permittee’s use of District property for Permittee’s purposes and benefit is at Permittee’s sole risk; any loss or damage to Permittee’s property, installations, facilities or personnel while on District property or right-of-way, from any cause whatsoever, whether by reason of the provisions of Chapter 556, Florida Statutes, or otherwise, is Permittee’s and not District’s and, as a condition of this Permit, Permittee promises, covenants and agrees that neither Permittee, nor anyone claiming by, through or under Permittee, shall have any claim or cause of action against District by reason of such loss or damage. The parties hereto further acknowledge and agree that District has no obligation to allow Permittee to enter upon or use District’s property or right-of-way, and does so only in consideration of Permittee’s release of District from any responsibility or liability whatsoever, now or in the future, and Permittee agrees that Permittee is a self Insurer, warranting and representing to District that Permittee assumes all risk of loss or damage, and shall save and hold harmless District from and expense, loss, damage or claim in regard thereto, as an insurer, and the District assumes and shall have no liability in connection therewith including, without limitation, attorneys’ fees, fines and penalties.
13. This permit may not be assigned or subletted to a third party and any transfer of Permittee’s property abutting District’s property or right-of-way shall ipso facto and without more, cancel, nullify and revoke this permit.

14. In consideration of the grant of this Permit, Permittee, if a public or private body with the power of eminent domain, expressly waives and relinquishes any power of eminent domain or condemnation of the property as to which this Permit applies for the use for which the Permit is granted. This clause shall survive termination or expiration of this Permit.

15. Permittee, in consideration of the rights granted hereby by District for the use of District’s property, does hereby give and grant to District, its staff and personnel and any contractors, a non-exclusive permit and license to access the location of District’s right-of-way where a bridge is to be located, on, over and across adjacent lands owned or controlled by Permittee, with vehicles and equipment solely for water control purposes and emergency repairs and maintenance of District’s canal and other water control works as follows: (a) over the north right-of-way of Permittee’s C-54 Canal from SR 507 eastward to the location of the Bridge to be constructed by Permittee, including the right to cross Canal C-54 or over and across an unpaved road located in the area known as the Sebastian River Buffer Reserve, running from Indian River County Road CR 512 northerly and across the preserve area to the District’s Main Canal right-of-way.
16. The use of, or construction within, the right-of-way of the District will be in accordance with the details of the approval sketch attached hereto and permit conditions shown here on, supporting this application; and if any changes are required, same must be approved by the District.

17. Permittee accepts full responsibility for any erosion to or shoaling in the District’s canal or levee due to Permittee’s work and Permittee shall remove or repair same promptly and at no expense to the District; and Permittee will prevent the discharge of any hyacinths or aquatic growth into the District’s canal through Permittee’s connection.

18. Permittee will neither plant trees or shrubs nor erect any structure that will prohibit or limit the existing access of District equipment or vehicles without securing property authorization thereof.

19. It is further understood and agreed that the lands to be benefitted by this request are, or may be, subject to flooding during periods of high water due to heavy rains or other acts of God and that the permit will be accepted subject to this possibility which is recognized not to be with the control of the District. 

IN WITNESS WHEREOF, said District has caused these presents to be executed in its name by its secretary and its corporate seal hereto affixed, by due authority of its Board of Supervisors, this _____day of _______, 2011.

Signed, sealed and delivered in the presence of:

 ___________________                                      Fellsmere Water Control District   
 
 ___________________                                      BY __________________________
As to District                                                          Joyce Hertel, Secretary   (SEAL)

· Permittee hereby accept the terms of this Permit, and covenants and agrees that it will comply with the terms and conditions of this permit.

Dated this ______day of __________, 2011.

Signed, sealed and delivered                                  St. Johns River Water                                                   

In the presence of:                                                  Management District
______________________                                  by: ___________________

__________________                                            Trustees of the Internal Improvement fund of the State of Florida
By:

_______________________

_______________________

As toto Permittee-Trustees

Boundaries: 
The District boundaries were discussed that resulted in the conversation regarding FEMA certification of the new levee as it is being built and getting asbuilts for each section as it is being built, so that in the future it can be included in the FEMA Insurance Rate Map (FIRM) when homes become involved in the area east of the levee. It was decided that the lands lying west of the new levee line purchased by SJRWMD will be excluded from the district boundaries from a point two hundred feet west of the new levee. The Carson Platt Buffer preserve property was also discussed and it was decided that further research needed to be done regarding the removal of this property.
A motion was made by Richard and seconded by Cliff that the district staff redraw the Boundaries but not including the Carson Platt properties in the exclusion from the district boundaries.

District Conversion: 
Conversion from a 298 Special District to at 189 Improvement District was discussed along with the pros and cons of each.  
A motion was made for staff to proceed taking the necessary steps for the conversion process to a Chapter 189 be undertaken and that staff should meet with the local delegation Sept 28. And after the motion Rodney was instructed to contact Terry Lewis FASD counsel about becoming co counsel with Michael O’Haire for the conversation. 
Attorney’s Report:  
Michael stated that his report has already been given in the preceding subjects.

Engineer’s Report:  
George talked about the I-95 bridge crossing and the designs for the new bridge by one of the engineers seeking the I-95 bridge job. Information that George has requested regarding cross sections still hasn’t been provided. George also discussed the sand bar in the south side of the Main Canal under the I-95 Bridge and under Board instruction to do so will contact the DOT regarding removal of the sand bar. 

George updated the Board on the BMAP and the nutrient numbers. George advised that F.S. 298 District’s are still waiting to hear from DEP staff about how 298’s are involved in the BMAP process.
Treasurers/Superintendent Report:  
Rodney talked about the Main Canal right of way needing to be cleared from Babcock Street East to I-95 Bridge by grinding the trees on the slopes and 25 to 30’ wide along the roadway. He also reported that the District now has two websites which are; Fellsmerewatercontroldistrict.com and Fellsmereimprovementdistrict.com and that Joyce is working on those websites at this time. He also advised the Board that a culvert pipe has been condemned on Sub-lateral 13 west of Park Lateral Canal involving tracks 1368 and 1369 which includes 3 homes. Rodney also stated that the Financial Affairs are in order and the FY year will be ending September 30 and that the Bookkeeper has asked that no spending be done until after that date so that they don’t have to be accrued.

Supervisor’s Comments: No comments at this time.
Public Comments: No public comments.

Meeting was adjourned at 12:45 p.m. by Mike Monroe. 
The next general meeting will be at November 10, 2011 @ 10:00 A.M. in Fellsmere at the District’s Office. 
_________________________                                                 _______________________

Mike Monroe President                                                               Joyce Hertel

Board of Supervisors                                                                    Secretary
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