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HEARING REQUESTED
REPLY OF INTERVENOR-PLAINTIFFS IN SUPPORT OF
INTERVENOR-PLAINTIFFS’ MOTION TO INTERVENE
______________________________________________________________________________
I. INTRODUCTION

1

It would be unreasonable, it would be a tragic event, then, were the Americans with Disabilities
Act of 1990 (ADA) to be interpreted so that States had some incentive, for fear of litigation, to
drive those in need of medical care and treatment out of appropriate care and into settings with
too little assistance and supervision...Justice Ginsburg’s opinion takes account of this
background. It is careful and quite correct to say that it is “not the ADA’s mission to drive States
to move institutionalized patients into an inappropriate setting...” Justice Anthony Kennedy,
Concurring Opinion, Olmstead v. LC 527 U.S. 581, 610 (1999) (Emphasis added.)
As this case will greatly affect their lives, Henry Lahrmann, Elizabeth Lahrmann, Kelly Jones,
Shawna Klein, Garry Wojciak, Elizabeth Colombo, Glenn Baxter, Barbara Meola, Mary Meola, and Tim
Collett should be permitted to intervene as a Matter of Right as Plaintiffs in the above referenced action
pursuant to Rule 24 (a) of the Federal Rules of Civil Procedure.
!

In their response, Plaintiffs’ counsel condescends to give the pro se guardians the proverbial “A” for

effort and good intentions in an attempt to belittle the important arguments and facts they raise. These
include, but are not limited to, the Intervenor-Plaintiffs’ substantial and legally protectable interest in this
case, the inability and the unwillingness of both the Plaintiffs and the Defendants to represent those interests,
and the inescapable truth that those interests cannot be represented without the Intervenor-Plaintiffs as parties
to this suit. The Intervenor-Plaintiffs also make manifestly clear, that under well-established law, this case is
not appropriate for class treatment. Matters as personal as where and with whom one chooses to live and
what form their daily health care should take should not be decided by those with competing interests and
especially when those parties are ignorant of the Intervenor-Plaintiffs’ needs and dismissive of their choices.
It is clear Plaintiffs’ counsel misapprehends its own constituent base1 and their desire to access and benefit
from the same rights held by all other Americans.!
!

In the alternative, Permissive Intervention pursuant to Rule 24 (b) of the Federal Rules of Civil

Procedure should be allowed. Despite the challenges they have had to overcome, the IntervenorPlaintiffs, represented pro se by their parents, family members and guardians, have filed their motion in
a timely manner, during the class discovery phase of this action. They ask the same questions and facts
1

Lead counsel, Disability Rights Ohio, was appointed by the Governor and is funded with tax dollars to serve as Ohio’s Protection
& Advocacy agency for all developmentally disabled individuals receiving state services.

2

of law and their intervention will not delay the fair resolution of this case or increase its complexity. To
the contrary, their presence will clarify and bring to the forefront the multifarious nature of the claims
that are at stake in this suit. Waiting for a fairness hearing to hear from the Intervenor-Plaintiffs would
be a severe form of prejudice against them given the magnitude of the harm that this case may cause for
them; moreover, it would prolong the adjudication of the Plaintiffs’ claims, Plaintiffs who may be
unaware of the potential harm their suit could bring to absent class members who have different
interests, or that their own claims could be satisfied far more quickly if they were to seek their relief as
individuals.
!

Finally, the Intervenor-Plaintiffs proudly cite the Americans with Disabilities Act (ADA) and the

U.S. Supreme Court Olmstead decision and hold it up as the fair and even standard it is meant to be.
This law was not meant to unduly and unfairly qualify2 people with disabilities as the Plaintiffs claim, or
discriminate against people with disabilities. It clarifies the rights of individuals with disabilities and
provides them with safeguards that are designed to lessen the challenges their disabilities bring and
broaden their personal autonomy3. It is not meant to increase their burdens by stigmatizing homes and
workplaces designed to accommodate their complex needs, nor make these accommodations
significantly less available, if not completely unavailable. It is unfortunate that it has become cliche,
because it truly is a travesty of justice that this fair-minded law and judgement has been twisted into a
means of attacking the individuals it was intended to protect. The Plaintiffs’ counsel has even coined a
name for their unlawful weapon. Alison Barkhoff, Director of Advocacy for the Center for Public

QUALIFIED INDIVIDUAL WITH A DISABILITY- The term `qualified individual with a disability' means an individual with a
disability who, with or without reasonable modifications to rules, policies, or practices, the removal of architectural,
communication, or transportation barriers, or the provision of auxiliary aids and services, meets the essential eligibility requirements
for the receipt of services or the participation in programs or activities provided by a public entity. 42 USC 12131(2)
2

3

For individuals whose intellectual disabilities make them unaware of potential hazards, and/or need extra room to maneuver
wheelchairs and to use therapy equipment, and/or need additional staffing to attend to maladaptive behaviors, their autonomy is
maximized in a large ICF with the design and added supports necessary to accommodate their disabilities.
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Representation (CPR), a group which serves on the counsel team for the Plaintiffs, referred to Olmstead
at a recent policy seminar as a “golden hammer.4”
II. THE INTERVENOR-PLAINTIFFS HAVE A DIRECT, SUBSTANTIAL, AND LEGALLY
PROTECTABLE INTEREST IN THIS SUIT THAT SUPPORTS THEIR INTERVENTION AS A
MATTER OF RIGHT.
!

The Plaintiffs’ counsel attempts to deny the Intervenor-Plaintiffs, their constituents, their

substantial and legally protectable interest in the allocation of funding of Ohio’s Developmental
Disabilities (DD) Service System. In Ligas v Illinois, No. 05-4331, Chief Judge Holderman recognized
that the intervenors, also ICF residents and their guardians, had a “direct, significant, and legally
protectable” interest in the funding of Illinois’ DD Service System. He raised Olmstead’s fundamental
alteration defense in support of the intervenors’ interest. In his order granting intervention to the
objectors, he explained that the Olmstead court was concerned about competing demands on state
resources and the obligation of states to administer resources with an “even hand.” He wrote:
Accordingly, the court finds that the Proposed Intervenors have a right under Olmstead to have
their needs considered before the Amended Proposed Consent Decree is approved. The interest
the Proposed Intervenors have in this litigation is “direct, significant, and legally
protectable.” (Opinion and Order Granting Motion to Intervene, Ligas v. Illinois, No. 05-4331)
(Emphasis added.)
!

An ICF placement was also found to be a protectable right in Doe v. Chiles, 136 F3d 709 (11th

Cir. 1998), in which a group of developmentally disabled individuals who had long-awaited ICF services
sought redress under 42 USC 1983. In its opinion, the Eleventh Circuit Court explained that the
plaintiffs must show a violation of a federal right and concurred with the District Court that the plaintiffs
had met the required three-part test which determined this standard (that the provision of law was
intended to benefit the plaintiff, that the statute was not “vague and amorphous” so as to “strain judicial
competence,” and thirdly, that the obligation was “unambiguously binding on the States”). As such, the

The ARC 2017 Disability Policy Seminar, “Protecting Our Civil Rights: Olmstead & the ADA’s Integration Mandate,” Alison
Barkoff, Center for Public Representation, March 20, 2017.
4
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Eleventh Circuit found that individuals on Florida’s ICF wait list had a federal right to ICF placement,
“In sum, we hold that the appellees have a federal right to reasonably prompt provision of assistance
under section 1396a(a)(8) of the Medicaid Act, and that this right is enforceable under section 1983.”
!

CPR, a group referenced above serving on Plaintiffs’ counsel team, recognized this right to an

ICF and acknowledged that it is an entitlement. Alison Barkoff, Director of Advocacy of CPR who
served at the Department of Justice from 2010-14 and worked with the Centers for Medicare and
Medicaid Services, stated in a webinar moderated by the Georgia Council on Developmental Disabilities
(GCDD):
GCDD: Since Georgia spends so little money on Medicaid and it is a high poverty state, does
this possibly mean reopening institutions?
Alison Barkoff: You know, I'm, as someone who has spent my entire professional career fighting
for community-based services and making sure every person in an institution has an opportunity
to be in the community, I'm very concerned about that, because we have a Medicaid that was
written in 1965 that has what we call an institutional bias. People have an entitlement to
institutional services.5 Webinar, page 22. (Emphasis added.)
!

As the Plaintiffs’ counsel vilifies and mischaracterizes the nature of ICF homes, sheltered

workshops and facility-based day programs throughout their complaint, they hypocritically claim in
their response that they do not want to “interfere with the freedom of choice” of the IntervenorPlaintiffs, only “increase both information and opportunities.” (Doc 130, page 7) But, this is doublespeak for downsizing and closing ICFs which will result in a reduction of choice and opportunity.
DRO’s July 1, 2014 letter6 (Exhibit A) to Governor Kasich and his administration threatening litigation
reveals the Plaintiffs’ true intentions:

Georgia Council on Developmental Disabilities, “Medicaid and Health Care Protections: How People with Disabilities Could Be
Impacted and What You Can Do,” March 15, 2017, Page 22, https://gcdd.org/images/webimages/GCDD_Webinar_Transcript.pdf
5

6

DRO’s proposals and rhetoric sparked opposition throughout Ohio. In Spring 2015, 21,295 signatures were lodged with the Ohio
General Assembly in support of ICFs, sheltered workshops and facility-based day programs causing legislators to refuse most of
DRO’s demands. See Exhibits E. Petition, F. Submission of Petitions in Senate Finance Committee, and G. DRO’s Hand-out at
Constituent Meetings in Fall 2014
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...we ask that the State take immediate action to: (1) significantly reduce the number of persons
residing in developmental centers and ICFs/IID, with the transition to small, community-based,
non-ICF/IID placements; (2) reduce its reliance on segregated workshops and enhance its
capacity for supported employment; and (3) reduce its reliance on facility-based day
habilitation...The State should make a firm commitment to transition a substantial number of
individuals from segregated residential, employment, and day services and to rebalance its
system as quickly and effectively as possible.” (Letter, page 6) (Emphasis added.)
This letter was the product of DRO’s review of Ohio’s DD Service System which was coordinated with
CPR and Samuel Bagenstos of the University of Michigan Law School, both serving on the Plaintiffs’
counsel team. The letter laid out strategies to achieve their goals which included the complete
elimination of ICF homes:
...and concomitantly decrease the number of persons in developmental centers, ICFs/IID,
sheltered workshops, and facility-based day services. (Letter, page 6)
Develop a diversion program to ensure that future admissions to private ICFs/IID and
developmental centers occur only in exigent circumstances...that admissions be short-term
only, and that discharge planning occur immediately upon admission. (Letter, page 6) (Emphasis
added.)
Knowing that this letter exposes the true intention of this lawsuit – the substantial reduction of ICF beds
and/or the elimination of the ICF program – Plaintiffs’ counsel attempts to dismiss the letter in their
response by noting that it “pre-dates” this action. Such a defense, however, does not hold water as the
letter is obviously directly tied to this action, through the threatening of litigation (Page 8, paragraphs 3
and 4) and by revealing that three of the four parties on Plaintiffs’ counsel team were involved in the
review that the letter summarizes.7 (Page 1, paragraph 2)
!

The policy proposals of DRO’s letter sound eerily like the strategic analysis done by Samuel

Bagenstos in his paper, “The Past and Future of Deinstitutionalization Litigation” (2012). Law &
Economics Working Papers, Paper 46:

7

A March 26, 2015 letter to the Kasich administration from DRO and its counsel team (Exhibit D) again threatened litigation
should the full set of demands detailed in DRO’s July 1, 2014 letter not be approved in the FY 2016-17 Biennium Budget for the
State of Ohio. Strong advocacy from ICF residents and their guardians caused the Ohio General Assembly to reject much, if not
most, of DRO’s July 1, 2014 demands. Exhibit D also reveals that a fourth party was added to the group of entities seeking to sue
the State of Ohio, Neil Ellis of Sidley Austin LLP. As such, all four parties of Plaintiffs’ counsel team were in place as early as
March 26, 2015. DRO’s counsel team did not achieve its objectives via the representative process of the people, and so they filed
suit in federal court.
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And as institutional populations go down, the per-resident costs of institutions rise substantially
—largely because of fixed costs that states cannot shed until they have moved a sufficient
number of individuals to close a wing, a floor, or an entire facility. (Bagenstos, page 42)
!

If Plaintiffs’ counsel cannot achieve full elimination of the ICF program, they will settle for the

slow bleed of the ICF program of which Bagenstos speaks – lower the number of residents served in
ICFs thereby undermining their economies of scale causing their cost per bed to rise. As costs rise,
some ICFs will have to close. Even residents of ICFs that do not close will experience a lower quality
of life because as beds decrease ICFs will be less able to offer the full range of nursing, therapy and
supervisory supports that allow for higher levels of care.
!

Even the Fact Sheet that DRO distributed when filing this case (Exhibit B) states that if Plaintiffs

are successful then “there may be a reduction in ICF beds and some ICFs and workshops may
downsize or close as individuals choose community options.” (Emphasis added.) The question, then,
becomes for the Intervenor-Plaintiffs, and others similarly situated, “Which ICFs will close? Will it be
my ICF? Will it be all ICFs?”
!

To Disability Rights Ohio and the cadre of Protection & Advocacy agencies across the country

which are aligned through the National Disability Rights Network (NDRN), “de-institutionalization”
policies and litigation are just a game of incrementalism – close the large ICFs, then go after the small
ICFs, then go after small group homes. DRO makes it clear in their July 1, 2014 letter that Ohio ICF
providers which have or are downsizing will not be safe from DRO’s litigious trigger finger:
The State is constructing new ICF facilities to house individuals who leave state-operated
developmental centers and other large ICFs. Moving from a large facility to a smaller facility
will not mitigate the inherent segregation. Our investigation found that even smaller ICFs are
highly segregated and do not provide or allow for the integration that the law requires. By
committing to construct and maintain these new facilities, the State is subjecting yet another
generation of Ohioans with developmental disabilities to a life of segregation. (Letter, page 3)
!

Plaintiffs also ask the Intervenor-Plaintiffs to show how the relief sought in this case affects their

freedom of choice. As Plaintiffs’ counsel shows in their July 1, 2014 letter, their idea of expanding
choice involves moving people out of ICFs by closing ICF facilities and/or eliminating beds. Plaintiffs’
7

counsel indicates in their letter that ICFs should exist only for “emergency or crisis” situations. They
demand that admissions are “short-term only” and that discharge planning occurs “immediately upon
admission.” (Letter, page 6) It is obvious that Plaintiffs’ goals have nothing to do with freedom of
choice, health, safety, or what is best for the individual with I/DD. How can a responsible party demand
discharge planning before an individual is stabilized? In the world-view of Plaintiffs’ counsel, the
Intervenor-Plaintiffs must wait until they are near death to get the services and supports they need, and
then, only for a limited period of time. And, the families of the Intervenor-Plaintiffs must live in a
constant state of emergency readiness.
In sum, for Plaintiffs’ counsel to suggest that the relief they seek herein will somehow not affect
the Intervenor-Plaintiffs is, at best, disingenuous, and at worst, borders on a fraud on this Court. Legal
fictions are one thing; pedaling that intervenors have no interest in this case when Plaintiffs own
materials say the opposite is shameful. To suggest this current lawsuit does not somehow involve or
directly affect ICF residents is akin to saying that a piano falling from a 50-story building has no effect
on the crowd assembled below.

III. THE INTERESTS OF THE INTERVENOR-PLAINTIFFS ARE NOT ADEQUATELY
REPRESENTED IN THIS SUIT, LEAVING THEIR FUTURES IN THE HANDS OF PARTIES
WITH DIFFERENT ALLEGIANCES AND MOTIVES, INCLUDING MOTIVES THAT ARE
ANTAGONISTIC TOWARD THE INTERVENOR-PLAINTIFFS. THEIR LACK OF
ADEQUATE LEGAL REPRESENTATION IN THIS CASE SUPPORTS THE INTERVENORPLAINTIFFS’ INTERVENTION AS A MATTER OF RIGHT.
!

Plaintiffs’ counsel makes much ado about whether Intervenors should be classified as

“Intervenor-Plaintiffs” or “Intervenor-Defendants.” They fail to apprehend that labels do not matter
when you stand to lose your home. What matters, and should be dispositive, is that both Plaintiffs and
Defendants acknowledge that neither!does or can adequately represent Intervenors’ interests. The
Intervenors take exception to both Plaintiffs’ and Defendants’ policies, which negatively affect the rights
of Intervenors. Specifically, the Defendants and the Plaintiffs share a “common goal” of downsizing the
8

ICF program, both in terms of the size of settings and the number of facilities which will remain. They
have worked together to achieve this goal, the only argument being, the degree to which the ICF
program will be reduced.
!

The Intervenor-Plaintiffs note in their motion that, in defending this suit, the State Defendants

have already begun to abandon the ICF program through downsizing large ICF facilities and converting
ICF beds to waivers and closing two state developmental centers. In his February 2015 testimony to the
House Finance Subcommittee on Health and Human Services (Exhibit C), DODD Director John Martin
referred to DRO’s July 1, 2014 letter, and stated, “While the Department disagreed with much of what
was outlined in the letter, we both share a common goal – increasing opportunities for community
participation. We have been in negotiations with DRO, and many of the initiatives outlined in this
budget support that common goal.” (Testimony, page 9) (Emphasis added.) It is interesting that
Director Martin uses the same language DRO uses in their July 1, 2014 letter, in their Fact Sheet, and in
this lawsuit. Instead of calling their “common goal” what it is – the slow death of the ICF program – it
is referred to as “increasing opportunities for community participation.” To the Intervenor-Plaintiffs
who are concerned about the longevity of their large ICF homes, Director Martin’s statement reveals that
the Defendants and the Plaintiffs are adversaries in name only. Indeed, the Defendants and the Plaintiffs
met during the period July 2014 through much of the first half of 2015 to work together to plan their
public relations campaign, lobbying effort, and legislative strategy to achieve their “common goal” of
limiting and/or closing ICFs through the State of Ohio budget.
!

In its response to the Intervenor-Plaintiffs’ Motion to Intervene, the State shares with the Court

its policy objectives,
“And, while the State is committed to rebalancing Ohio’s developmental disability service
system by, in part, downsizing large ICF facilities and converting ICF funded beds to home and
community based waiver services, it recognizes that this must be done over time to allow for
sufficient planning, funding and growth of provider networks to serve an increased number of
waiver recipients.” (Doc 131, page 10)
9

The State is focused on abandoning the ICF program over time, especially large ICFs. In doing so, it
ignores the careful and successful ICF placement choices of its current constituents and the time-tested
fact that there will always be a percentage of the population whose disabilities are best accommodated in
large and small ICFs. The Intervenor-Plaintiffs again point to data taken from the results of options
counseling. (Doc 107, page 20) ICF residents and their guardians have overwhelmingly chosen to
remain in their ICF homes over community settings. The Defendants and Plaintiffs’ counsel asked for
options counseling to be inserted into the State budget as part of a “diversion program.” Now, neither
the State nor DRO want to pay attention to the results of this counseling, summarily dismissing the ICF
residents’ freedom of choice as enshrined in Olmstead – choice which Defendants and Plaintiffs’ counsel
disingenuously allege won’t be harmed as they “increase opportunities” for community placement.
!

The State Defendants and Plaintiffs’ joint policy of downsizing large ICFs and converting beds to

waivers directly undermines the care the Intervenor-Plaintiffs receive in large ICFs. As noted
previously, as beds decrease, costs rise, prohibiting the provision of specialized care and services such as
24 hour nursing, essential therapies, and 1:1 support on community outings that is vital to integration for
people unable to self-propel a wheelchair or who have severe behavioral concerns. The State
Defendants’ policy of downsizing large ICFs is directly detrimental to the health, safety, and the
integration of the Intervenor-Plaintiffs, and others similarly situated. In carrying out this policy, the
State Defendants act antagonistically toward their very constituents.
!

The Plaintiffs’ counsel asserts that as governmental entities, the Defendants are presumed to

fairly represent the interest of their constituents, and therefore, the interest of the Intervenor-Plaintiffs
will be adequately represented in this suit. Based on their personal experiences with governmental
entities in Ohio, the Intervenor-Plaintiffs wisely reject this argument in favor of protecting their ICF
homes. As noted above, the State Defendants have already begun to abandon the ICF program and
diminish its ability to provide the essential services the Intervenor-Plaintiffs rely upon in large ICFs.
10

!

But, equally damaging are the actions of Ohio’s Protection and Advocacy agency, DRO. DRO is

also a government-funded entity appointed by the Governor charged by law “to protect and advocate the
rights of individuals with developmental disabilities.” 42 USC 15043. Yet, DRO has abandoned its duty
to protect and advocate the rights of the Intervenor-Plaintiffs, and others similarly situated, by bringing
this case as a class action. Furthermore, it ignores its fiduciary duty to the Intervenor-Plaintiffs by
opposing their intervention in this suit, attempting to deny them the chance to fight for their substantial
and legally protectable interest with just their pro se guardians by their side. Few people in Ohio are
more cast aside by the entities charged to protect them than individuals with severe and profound
disabilities who need and choose ICFs.
!

Legal ethics require that a lawyer’s duty is to his client. Counsel for the State Defendants must

protect the interests of its client, the State of Ohio. Their duty is to see that the policies that the State
envisions for its DD Service System are protected in this suit. Those policies are antagonistic toward the
interests of the Intervenor-Plaintiffs, and therefore, the Intervenor-Plaintiffs cannot rely upon counsel for
the State Defendants to protect the ICF homes they rely upon.
!

The Intervenor-Plaintiffs’ have additional experience to draw on as well in rejecting any

suggestions that government entities can or will fairly represent their interests. In Martin v. Taft, 2:89cv-00362, the State of Ohio defended against the plaintiffs’ claims that Ohio’s DD Service System
segregated individuals in large ICFs. Even so, when it came time for settlement, the State agreed to
propose the complete elimination of the ICF program in Governor Taft’s Executive Budget. History
shows, therefore, that a government entity cannot be presumed to fairly represent its constituents. The
Intervenor-Plaintiffs’ must intervene in this case as they are the only party that will protect their
interests. Ohio has already tried to eliminate ICF services. Whose to say that this is still not the State’s
long-term priority?

11

IV. IN THE ALTERNATIVE, INTERVENOR-PLAINTIFFS SHOULD BE GRANTED
PERMISSIVE INTERVENTION TO PROTECT THEIR SUBSTANTIAL AND LEGALLY
PROTECTABLE INTEREST
!

Neither party seriously suggests that the Intervenor-Plaintiffs’ motion is untimely. 8 Class

discovery is still underway and the Intervenor-Plaintiffs’ presence in this case identifies the diverse
interests that exist in this suit that are not represented by either of the parties. Hearing their interest now
would help to ensure the fair and timely resolution of this case. As seen in Ligas, the case proceeded for
years after multiple efforts by objectors to intervene were rejected, only for the class to be decertified
after the fairness hearing revealed what the objectors had long before tried to make manifest to the court
– that their substantial and legally protectable interest is at stake. As such, the presence of the
Intervenor-Plaintiffs can only have a positive impact on a potential settlement, if the goal of that
settlement is a fair and even resolution that protects ALL absent class members.9 Additionally, by
making manifest at the start of this litigation the diverse interests that are at stake through the IntervenorPlaintiffs’ intervention, the adjudication of the Plaintiffs’ claims will be resolved more quickly,
forestalling the need to re-litigate issues that would not have been fully considered without the
intervention.
!

Plaintiffs’ counsel asserts that the Intervenor-Plaintiffs do not share common questions of law

and fact with the Plaintiffs simply because they make different life choices based upon the flexibility the
law allows. The Intervenor-Plaintiffs would like to remind Plaintiffs’ counsel that we are living in
America, the home of the free. As such, our law, specifically in this case, the Americans with
Disabilities Act, the Rehabilitation Act and Olmstead, reflect the American mindset that is instilled in
our Constitution. Americans believe in the individual having the opportunity to live their lives and make
choices as they deem fit - the right to the individual pursuit of happiness. We also believe in the right to

8

9

Compared to the Martin case, which lasted more than a decade, this case is in its infancy.

Since the parties are proceeding to try to mediate this dispute, it is essential to expeditiously grant the Intervenor-Plaintiffs’
Motion to Intervene in order to protect their substantial and legally protectable interest.
12

privacy and the right to freedom of assembly. So, of course, American law that deals with the public
accommodation of disabilities will allow for individuals to live in integrated settings and also to receive
higher levels of care found in facility-based settings, based on the freedom of choice of the individual.
So, yes, we share a common question of law with the Plaintiffs and the freedom that law holds dear.
!

We also share a bond stronger than law - a bond formed by the common injury Plaintiffs and

Intervenor-Plaintiffs share – their disabilities. We understand and appreciate the shared challenges
individuals with disabilities face and the importance of finding appropriate accommodations; therefore
the Intervenor-Plaintiffs seek a resolution that is fair for all parties. But that resolution cannot occur
without the Intervenor-Plaintiffs as party to this suit, so that their substantial and legally protectable
interest, and that of others similarly situated, is heard. As stated in Olmstead, “But we recognize, as
well, the States’ need to maintain a range of facilities for the care and treatment of persons with diverse
mental disabilities, and the States’ obligation to administer services with an even hand.” Olmstead at
597. You can’t have an “even hand” if this case works to cut off the fingers of the Intervenor-Plaintiffs.
!

Finally, the Plaintiffs’ counsel opposes the intervention of the Intervenor-Plaintiffs on the

grounds that it is complicating and frustrating for them. (Doc 130 at 18) Welcome to the IntervenorPlaintiffs’ world. The lives of the Intervenor-Plaintiffs have been complicated and frustrated by the
interventions of Plaintiffs’ counsel into their private and personal choices since July 1, 2014, and really,
since April 27, 1989, the date of the filing of the Martin v. Taft lawsuit.
!

Plaintiffs’ counsel even whines about the Intervenor-Plaintiffs’ desire for the careful and

responsible case by case relief called for in Olmstead that takes into account the needs and wishes of the
individual with I/DD. If Plaintiffs’ counsel does not wish to follow the law and the case-by-case relief
plainly laid-out in Olmstead’s three-part test, then this case should be dismissed as frivolous. The issues
raised in this case are too important to the health, safety and happiness of both the Intervenor-Plaintiffs
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and the Plaintiffs to have them resolved by the complete abandonment of the law and the responsible
measures it affords that are designed to protect all people with disabilities.
!

This is not a game of “Deinstitutionalization” for the Intervenor-Plaintiffs, that Plaintiffs’

counsel hopes will become a game of “Monopoly.” (And, if it does, sadly a game of “Risk.”)
Intervenor-Plaintiffs do not have at their bedside a checklist of litigation wins and losses. Rather, some
individuals who share Intervenor-Plaintiffs’ interests have at their bedside a ventilator and/or an enteral
feeding tube. The Intervenor-Plaintiffs’ lives and the communities of friends and caregivers that, yes,
sustain them, are at stake in this litigation.
V. PLAINTIFFS’ REPRESENTATION OF THE ADA, THE REHABILITATION ACT, AND
OLMSTEAD IS NONSENSICAL AND DISCRIMINATORY, AS IS THEIR CLASS
DEFINITION
!

In their response, Plaintiffs’ counsel misrepresents the definition of “qualified persons with

disabilities” suggesting that it is “limited to individuals who are eligible for and do not oppose
community services.” Plaintiffs’ counsel not only wishes, therefore, to conveniently exclude IntervenorPlaintiffs from protecting their interests in this suit, they seek to exclude them from the protections of
the ADA and the Rehabilitation Act altogether. This viewpoint, taken to its (il)logical conclusion, would
mean that Congress meant to exclude their most severely and profoundly disabled constituents, those
whose disabilities prevent them from safely living and working fully integrated in their communities,
from the ADA. Plaintiff’s counsel clearly makes up law in doing so as the plain language of the ADA,
which is cited in Olmstead, 602, states that a “qualified individual with a disability” is:
“an individual with a disability who, with or without reasonable modifications to rules, policies,
or practices, the removal of architectural, communication, or transportation barriers, or the
provision of auxiliary aids and services, meets the essential eligibility requirements for the
receipt of services or the participation in programs or activities provided by a public entity.” 42
USC 12131(2)
The Intervenor-Plaintiffs are unquestionably “qualified individuals with a disability,” having received
state services and participated in state programs for years and/or decades. It is fair for the pro se
14

guardians to ask, is it not discriminatory for Plaintiffs‘ counsel to seek to exclude the IntervenorPlaintiffs from the benefits of a federal law on the basis of their severe and profound disabilities that
prevent them from being eligible for community services? Isn’t this the kind of discrimination that the
ADA was meant to prevent?
!

This discriminatory application of federal disability law extends to the Plaintiffs’

misrepresentation of Olmstead, as they conjure up a notion of “obverse Olmstead,” suggesting that
Olmstead only applies to individuals “able and willing” to receive more integrated settings. Taken to its
(il)logical conclusion, this ludicrous theory wipes away the entirety of Olmstead’s judgement, that
(1)“States are required to provide community-based treatment for persons with mental disabilities when
the State’s treatment professionals determine that such placement is appropriate;” (2) “the affected
persons do not oppose such treatment;” and (3) “the placement can be reasonably accommodated, taking
into account the resources available to the State and the needs of others with mental disabilities.”
Olmstead, 607. If Olmstead only applies to individuals needing and choosing community services, the
justices would not have inserted stipulations throughout their judgement meant to protect individuals
needing higher levels of care (i.e. making residential placement subject to the review of treatment
professionals and the individual with disabilities, and ensuring that a residential placement does not
interfere with the planning of states to accommodate a diverse range of disabilities); nor would the
justices have made affirmative statements protecting institutional choice throughout their decision, “We
emphasize that nothing in the ADA condones termination of institutional settings for individuals unable
to handle and benefit from community settings...Nor is there any federal requirement that communitybased treatment be imposed on patients who do not desire it.” Olmstead, 601-602.
!

In fact, in his concurring opinion, Justice Kennedy actually feared and anticipated lawsuits just

like this: “It would be unreasonable, it would be a tragic event, then, were the Americans with
Disabilities Act of 1990 (ADA) to be interpreted so that States had some incentive, for fear of litigation,
15

to drive those in need of medical care and treatment out of appropriate care and into settings with too
little assistance and supervision...Justice Ginsburg’s opinion takes account of this background. It is
careful and quite correct to say that it is ‘not the ADA’s mission to drive States to move institutionalized
patients into an inappropriate setting...’” Olmstead, 610
!

The case by case analysis that Olmstead’s three-part test requires is reflected in the Department

of Justice’s analysis of the ADA, that “public entities are required to ensure that their actions are based
on facts applicable to individuals and not on presumptions as to what a class of individuals with
disabilities can or cannot do.” 28 C.F.R. § 35.130
!

Plaintiffs’ proposed class definition is equally ludicrous, discriminatory, and unworkable. Their

class definition tries to conveniently exclude intervenors who oppose community placement, but such a
provision presupposes that there is a process by which to document that opposition. As there is no such
means to document opposition, all ICF residents are, by default, presumed to be part of the class. And,
even if you could carve-out a portion of ICF residents, that does not somehow change the reality that
this case does and will affect the choices of ICF residents.
!

If an ICF resident attempts to intervene to oppose the class and protect their interests, as do the

Intervenor-Plaintiffs, they are told that they have documented their opposition, and so are not absent
class members, and therefore, not allowed to intervene, and by design, not allowed to protect their
interests. Yet, if but for their intervention, how would Plaintiffs’ counsel know that intervenors objected
to community placement so as to kick them out of the class?
!

Plaintiffs’ counsel has tried to design their proposed class as a phony de facto opt-out that skirts

the Federal Rules of Civil Procedure 23(b)(2). They cynically suggest that the Intervenor-Plaintiffs’
freedom of choice is protected even as they know full well that the Intervenor-Plaintiffs will ultimately
be affected by the systemic relief that is sought. Plaintiffs’ counsel works hard to keep the Intervenor-
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Plaintiffs out of this case to prevent their substantial and legally protectable interest from being heard by
this Court, otherwise the systemic relief they seek cannot be granted.
V. CONCLUSION
The Intervenor-Plaintiffs must be granted permission as a Matter of Right to intervene in this suit
that naturally affects their most important life interests. Doing so will ensure the timely resolution of the
Plaintiffs’ claims. The Intervenor-Plaintiffs have a substantial and legally protectable interest in this suit
that the Plaintiffs and the Defendants cannot and will not represent. This interest can only be protected
by having the Intervenor-Plaintiffs as party to this suit.
In the alternative, the Intervenor-Plaintiffs should be granted Permissive Intervention. Their
motion is timely and they ask common questions and facts of law. Their motion does not cause undue
delay or complicate this litigation. On the contrary, it actually – and honestly – clarifies the diverse
interests before this Court and expedites a fair resolution, something Plaintiffs seek to keep out.
The Intervenor-Plaintiffs filed a Motion to Request a Hearing of their Motion to Intervene on
May 15. We ask and trust the Court will honor that request so the fragile individuals whose lives are at
stake have an opportunity to address the Court before this matter is decided.10

10

If the Court grants the motion, the Intervenors are prepared to hire counsel to represent their interests going forward.

17

Respectfully submitted,

__________________________________
____________________________
Caroline & William Lahrmann
Parents, guardians and pro se counsel for Henry and Elizabeth Lahrmann
2359 Coventry Road
Columbus, Ohio 43221
614-359-9323
calnwal@aol.com

__________________________________
Dan Jones
Parent, guardian and pro se counsel for Kelly Jones
20940 Valley Forge Drive
Fairview Park, Ohio 44126
440-759-2577
jonesyoh@gmail.com

__________________________________
Richard H. Klein
Parent, guardian and pro se counsel for Shawna Klein
2356 Sherwood Court
Xenia, Ohio 45385
937-376-0259
richklein18@gmail.com

___________________________________
Kathy Wojciak
Sister, guardian and pro se counsel for Garry Wojciak
5793 West Breezeway
North Ridgeville, Ohio 44039
440-669-5604
kwojciak500@aol.com

