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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX 

x 

ANDRE OSBORNE, 
DECISION AND ORDER 

Plaintiff(s), 
Index No: 311193/11 

- against - 

NEW YORK CITY HOUSING AUTHORITY, 

Defendant(s). 
x 

In this action for premises liability, defendant moves seeking 

an order (1) quashing a subpoena served upon it by plaintiff on 

grounds that, inter alia, the subpoena impermissibly seeks 

discovery from defendant - a party; and (2) precluding the use of 

a portion of a non-party's deposition testimony at trial insofar as 

the portion of the testimony sought to be read into evidence at 

trial is plaintiff's prior consistent statement, which absent 

conditions not present here, is inadmissible. Plaintiff opposes 

the instant motion only to the extent defendant seeks to preclude 

non-party deposition testimony at trial. Plaintiff contends that 

the portions of the transcript he will seek to use at trial and to 

which defendant objects, fall within well settled exceptions to the 

rule barring hearsay. 

For the reasons that follow hereinafter, defendant's motion is 

granted. 

According to the complaint, this action is for alleged 
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personal injuries as a result in the negligent maintenance of a 

premises. Plaintiff alleges that on September 4, 2011, while at or 

near 1551 University Avenue, Bronx, NY (1551), he tripped and fell 

while traversing the interior steps thereat. 	Plaintiff alleges 

that the steps were defective, that defendant was negligent in 

failing to maintain the premises in a reasonably safe condition; 

such negligence causing the accident and injuries resulting 

therefrom. 

Motion to Quash Subpoena 

Defendant's motion to quash plaintiff's subpoena dated 

February 18, 2016, which seeks production of non-party Ida Sierra 

Vasquez' (Vasquez) tenant file is granted. To the extent that 

defendant represents that Vasquez has died, plaintiff states that 

he no longer seeks Vasquez' tenant file. 

Motion to Preclude Testimony at Trial 

Defendant's motion to preclude the portion of Vasquez' 

deposition testimony wherein she testified that after the instant 

accident, plaintiff told her that he had fallen down the stairs 

located within 1551 is granted insofar as such testimony 

constitutes an inadmissible prior consistent statement. 

It is well settled that "[a] witness' trial testimony 

ordinarily may not be bolstered with pretrial statements" (People 

v McDaniel, 81 NY2d 10, 16 [1993]; see, People v McClean, 69 NY2d 

426, 428 [1987]). This is because an untrustworthy statement does 
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not become more credible by its repetition on another occasion 

(McClean at 428). However, and to the extent relevant here, a 

prior consistent statement is admissible to rebut a claim of recent 

fabrication (McDaniel at 270; McClean at 428). Thus, 

[i]f upon cross-examination a witness' 
testimony is assailed—either directly or 
inferentially—as a recent fabrication, the 
witness may be rehabilitated with prior 
consistent statements that predated the motive 
to falsify 

(McDaniel at 270). Significantly, mere impeachment at trial with 

prior inconsistent statements does not constitute a recent 

fabrication warranting rehabilitation with a prior consistent 

statement (McDaniel at 270; McClean at 428). 	Instead, a prior 

consistent statement may only be used for purposes of 

rehabilitation when "the cross-examiner has created the inference 

of, or directly characterized the testimony as, a recent 

fabrication" (McClean at 428). Thereafter, provided that the prior 

consistent statement predates the point where it is alleged there 

was motive to fabricate, a prior statement can be admitted for the 

limited purpose of rehabilitating the witness (id.). 	A prior 

consistent statement, however, is only admissible if "made at a 

time when there was no motive to falsify" (People v Davis, 44 NY2d 

269, 277 [1978]). Thus, if the same motive to lie which exists at 

the time "the testimony is proffered existed at the time the prior 

consistent statement was made, the statement remains inadmissible" 

(McClean at 428). Where it is claimed that the testimony given at 

Page 3 of 6 



trial constitutes long standing fabrication - a narrative proffered 

from the inception of the action - a prior statement, consistent 

with the alleged fabrication, is inadmissible because any 

inconsistent statement at trial is not recent as a matter of law 

(Davis at 278; People v Harris, 242 AD2d 866, 867 [4th Dept 1997] 

["Here, the defense claim was that the witness's account was a 

fabrication from the outset, and thus the prior consistent 

statements were not admissible pursuant to that exception."]). 

Here, the record establishes that when deposed, Vasquez 

testified that shortly after plaintiff's alleged accident, she had 

a conversation with him and he indicated that he "fell down the 

stairs" (Vasquez Deposition Transcript, Page 10, Lines 6-11). It 

is this exchange, which defendant seeks to preclude the jury from 

hearing at trial on grounds that it merely bolsters plaintiff's 

testimony at both at his deposition and presumably at trial 

regarding the cause of his fall. The record also establishes that 

at some point after his accident, plaintiff's medical records state 

that plaintiff attributed his fall to being pulled down the instant 

stairs by his dog. 

Based on the foregoing, defendant's motion to preclude the 

reading of the foregoing portion of Vasquez' deposition transcript 

into evidence is granted. 	As noted above, prior consistent 

statements - those bolstering trial testimony - are generally 

inadmissible unless offered to rebut a claim of recent fabrication 
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(McDaniel at 16; McClean at 428). Mere impeachment at trial with 

prior inconsistent statements does not constitute a recent 

fabrication warranting rehabilitation with a prior consistent 

statement (McDaniel at 270; McClean at 428). 

Here, where plaintiff's has, from the inception of this 

action, claimed a fall due to a defect in the stairs, any 

impeachment demonstrating otherwise - e.g., the medical records 

evincing that factors unrelated to defendant's negligence caused 

the fall, such as his dog - will undoubtedly give rise to an 

inference of fabrication. 	The foregoing, however, will not 

constitute evidence of recent fabrication so as to allow admission 

of plaintiff's statement to Vasquez, which purportedly bolsters 

causation (Davis at 278; Harris at 867). Instead, the foregoing 

impeachment will merely be evidence of plaintiff's alleged 

fabrication from the inception. To the extent plaintiff argues 

that the foregoing statement falls within other hearsay exceptions 

and is, therefore, admissible, the Court need not address this 

contention. 	Insofar as bolstering, the forgoing statement is 

precluded even if it constitutes - as urged - an excited utterance 

and/or a presence sense impresion. It is hereby 

ORDERED that plaintiff's subpoena dated February 18, 2016, be 

hereby quashed. It is further 

ORDERED that at trial, plaintiff be precluded from reading 

into evidence any portions of Vasquez' deposition testimony 
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EN BARBATO, ASCJ 

regarding statements made to her by plaintiff regarding the cause 

of his fall (Page 10, Lines 6-11). It is further 

ORDERED that defendant serve a copy of this Decision and Order 

with Notice of Entry upon all parties within thirty (30) days 

hereof 

This constitutes this Court's decision and Order. 

Dated : February 21,2017 
Bronx, New York 
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Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D47313
O/hu

AD3d Argued - October 22, 2015

JOHN M. LEVENTHAL, J.P.
SHERI S. ROMAN
SYLVIA O. HINDS-RADIX
COLLEEN D. DUFFY, JJ.

2014-02121 DECISION & ORDER
2014-04721

Robert Latchman, appellant, v Nicole K. Peterson,
et al., defendants, New York City Transit Authority,
et al., respondents.

(Index No. 501017/12)

Olga Pavlakos, Brooklyn, N.Y., for appellant.

Krez & Flores, LLP, New York, N.Y. (Edwin H. Knauer and Paul A. Krez of
counsel), for respondents.

In an action to recover damages for personal injuries, the plaintiff appeals, as limited
by his brief, from (1) so much of an order of the Supreme Court, Kings County (Rothenberg, J.),
dated December 5, 2013, as granted that branch of the motion of the defendants New York City
Transit Authority, MTA New York City Transit, Metropolitan Transit Authority, MTA Capital
Construction Company, and Citywide Building Restoration, Inc., which was for summary judgment
dismissing the complaint insofar as asserted against them, and (2) so much of an order of the same
court dated March 20, 2014, as, upon granting that branch of his motion which was for leave to
reargue his opposition to that branch of the motion of those defendants which was for summary
judgment dismissing the complaint insofar as asserted against them, adhered to the prior
determination.

ORDERED that the appeal from the order dated December 5, 2013, is dismissed, as
that order was superseded by the order dated March 20, 2014, made upon reargument; and it is
further,

ORDERED that the order dated March 20, 2014, is affirmed insofar as appealed from;
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and it is further,

ORDERED that one bill of costs is awarded to the defendants New York City Transit
Authority, MTA New York CityTransit, Metropolitan Transit Authority, MTA Capital Construction
Company, and Citywide Building Restoration, Inc.

The plaintiff allegedly was struck by a motor vehicle as he was crossing the street,
and he commenced this action against, among others, the defendants New York City Transit
Authority, MTA New York CityTransit, Metropolitan Transit Authority, MTA Capital Construction
Company, and Citywide Building Restoration, Inc. (hereinafter collectively the defendants). At the
time of the accident, the defendants were performing construction work on the staircase of an
elevated subway station which led to the southwestern corner of an intersection. At his deposition,
the plaintiff testified that he generally used this staircase when he exited from this subway station.
Due to the closure caused by the construction work, he used the staircase that exited on the northeast
side of the intersection. The plaintiff crossed from the northeast side of the intersection to the
southeast side of the intersection without incident. The plaintiff then moved from the southeast side
to the southwest side of the intersection when he allegedly was struck by a vehicle traveling in a
northerly direction. The defendants moved for summary judgment dismissing the complaint insofar
as asserted against them, contending that they did not proximately cause the accident. The Supreme
Court granted the motion. The plaintiff moved for leave to reargue his opposition to the motion, and
upon reargument, the Supreme Court adhered to its prior determination.

The defendants established their prima facie entitlement to judgment as a matter of
law by submitting evidence demonstrating that, under the circumstances of this case, any negligence
on their part with respect to the construction work merely furnished the condition or occasion for the
accident and was not a proximate cause of the accident (see generally Sheehan v City of New York,
40 NY2d 496, 502; Batista v City of New York, 101 AD3d 773, 778; Akinola v Palmer, 98 AD3d
928, 929). In opposition, the plaintiff failed to raise a triable issue of fact (see Zuckerman v City of
New York, 49 NY2d 557, 562).

Accordingly, upon reargument, the Supreme Court properly adhered to its prior
determination granting that branch of the defendants’ motion which was for summary judgment
dismissing the complaint insofar as asserted against them.

LEVENTHAL, J.P., ROMAN, HINDS-RADIX and DUFFY, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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