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OPINION 

 [***25]  Order, Supreme Court, New York County 

(Debra A. James, J.), entered February 3, 2014, which, to 

the extent appealed from as limited by the briefs, denied 

plaintiff the Sixteenth Street Synagogue's (Synagogue) 

motion for summary judgment declaring, upon defendant 

3 West 16th Street, LLC's (3 West) third counterclaim, 

that it is a one-third equitable owner of certain real prop-

erty (the Building), unanimously affirmed, with costs. 

In a prior appeal in this action (89 AD3d 24, 931 

N.Y.S.2d 559 [1st Dept 2011]), this Court, among other 

things, affirmed the motion court's grant of summary 

judgment to 3 West on its fourth counterclaim, which 

sought to "recover sole possession of the Building" and 

plaintiff's ejection therefrom, and affirmed the motion 

court's declaration that "[3 West] has a fee simple inter-

est in the [Building]" and that "plaintiffs possess no eq-

uitable ownership interest [in the Building]." 

3 West's third counterclaim sought a declaration that 

"[3 West] is the proper fee simple owner of the Building 

[*2]  with the exclusive right of possession." Although 

the prior appeal did not specifically address this counter-

claim, the underlying issues were necessarily resolved in 

that appeal, and that resolution constitutes "the law of the 

case" (Kenney v City of New York, 74 AD3d 630, 

630-631, 903 N.Y.S.2d 53 [1st Dept 2010]). 

The doctrine of res judicata also bars the Syna-

gogue's claim of an equitable ownership interest in the 

Building (see O'Brien v City of Syracuse, 54 NY2d 353, 

357, 429 N.E.2d 1158, 445 N.Y.S.2d 687 [1981]; Gra-

matan Home Invs. Corp. v Lopez, 46 NY2d 481, 485, 386 

N.E.2d 1328, 414 N.Y.S.2d 308 [1979]). In a prior action, 

the Synagogue's predecessor in interest sought declara-

tory relief concerning its claimed equitable co-ownership 

of the Building. By stipulating to a discontinuance of that 

action, with prejudice, the Synagogue's predecessor gave 

up its claim of equitable ownership, and thus the Syna-

gogue is barred from asserting that claim in this action 

(see Benjamin v New York City Dept. of Health, 57 AD3d 

403, 404, 870 N.Y.S.2d 290 [1st Dept 2008] [**2] , lv 

dismissed 14 NY3d 880, 929 N.E.2d 398, 903 N.Y.S.2d 

335 [2010]). 
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We decline 3 West's request to impose sanctions on 

the Synagogue. 

THIS CONSTITUTES THE DECISION AND 

ORDER OF THE SUPREME COURT, APPELLATE 

DIVISION, FIRST DEPARTMENT. 

ENTERED: OCTOBER 15, 2015 

 


