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Effects of pacta sunt servanda and its exceptions in international
adjudication and judgements enforcements
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Introduction
Pacta sunt servanda as a principle of international and domestic law, implies a
condition of strict observance of the terms of a contract. However, certain
exceptions make makes the principle ineffective in certain agreeable circumstances.
These exceptions notwithstanding and in order to make sure that there exists the
performance of internationally binding legal obligations, the principle of pacta sunt
servanda was created and it means that every treaty in existence are to be binding on
all the parties to the treaty or treaties and such must be carried out in good faith
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without necessarily being prompted to do so 2. In view of the foregoing, and
according to the operational definition of enforcement by Cheryl E. Wasserman,
Acting Director, Office of Enforcement Policy, Office of Enforcement, U.S.
Environmental Protection Agency:
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1.

“Enforcement is defined as the application of a set of legal tools,
both informal and formal, designed to impose legal sanction (e.g.
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penalty) to ensure a defined set of requirements is complied
with”.
Based on this definition Wasserman observed that;
“….an issue that is continually debated is whether compliance can be
achieved without enforcement”.
The answer, based on the U.S. experience and theory, is that enforcement is a
necessary, but not sufficient means of achieving compliance.

Although

enforcement may not be needed to achieve compliance in individual cases, in most
situations some level of enforcement is thought to be needed to create and maintain
a complying majority. In 1941, Chester Bowles, of the Wartime Office of Price
Administration suggested the view that there will always be 5% of individuals who
will violate the law, no matter what, 20% who will comply no matter what, and 75%
who will comply only if the violators are punished and/or the requirements are
perceived as non-arbitrary.
Thus, in concept, is the philosophical underpinning of the U.S. enforcement
program”. A position paper cited from Cheryl E. Wasserman: “An Overview of
Compliance and Enforcement in the United States: Philosophy, Strategies, and
Management Tools”.
This principle can be found in Article 26 of the Vienna Convention on the Law of
Treaties dated 6th May, 1969 which states thus:
“Every Treaty in force is binding upon the parties to it
and must be performed by them in good faith”
The whole essence of this principle is that once you have promised to be bound by
whatever agreement you have signed or agreed upon, it is
natural that you must carry out your obligation or obligations under the agreement
which is the Treaty. It should be understood that in order to give effect to the
principle, it was made a part of the United Nations Charter as could be found in
Article 9(2) of the United Nations Charter which states thus:
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“All members, in order to ensure to all of them the rights and
benefits resulting from membership, shall fulfill in good faith the
obligations assumed by them in accordance with the present
charter”
Since the principle made mention of duties and obligations , one of such duties and
obligations can be seen in the area of making sure that the judgments of the
International Court of Justice is carried out especially as it is stipulated under Article
94(1) of the United Nations Charter that;
“each member of the United Nations undertakes to comply with
the decisions of the International Court of Justice in any case to
which it is a party”.
The issue of compliance with the doctrine of pacta sunt servanda and good faith has
been adequately canvassed in some cases decided by the I.C.J.3 Thus, the position
canvassed above requires that once the process of agreement have been
contextualized, the parties by ratified convention are obligated to give effect to the
terms of their agreements in the form of compliance without recourse to any
secondary measure of enforcement.
This position is further strengthened when viewed from the assertions of the
“obligatory theory”, opined by the, Proceedings of American Society of
International Law, under the paper, “The International Court of Justice and
Development of Useful' Rules of Interpretation' in the Process of Treaty
Interpretation, 1965.
In the Continental Shelf case between Tunisia/Libya4 three questions were put to both
parties during oral proceedings on binding force of the judgment to be given by the
court which are:
(1) the principles and rules of International Law which might be
indicated by the Court;
(2) circumstances which characterized the area regarded by the Court as
important,
(3) any equitable principles the Court might take into account.
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In the light of the foregoing, Tunisia agreed that parties are bound in accordance
with Article 94(1) of the Charter. But upon Libya’s disagreement; the Court asserted
the relationship and co-existence of Article 94 of the Charter and Articles 59 and 60
of the Statute of the Court and Article 94(2) of the Rules of the Court of 1978 and
concluded that there must be compliance with the judgment of the Court under
Article 94 of the Charter.
Also in the Frontier Dispute of Burkina Faso/Mali,5 the Court decided that since the
parties have concluded a Special Agreement to settle their dispute by a Chamber of
the Court, this is an indication to comply with Article 94, paragraph 1 of the United
Nations Charter especially as the special agreement expressly states that the parties
accept the judgment of the Court given pursuant to the agreement as final and
binding.
In the case of Gabcikovo Nagymaros Project (Hungary/Slovakia)6 the parties with respect
to this case agreed by virtue of Article 5 of the 1993 Special Agreement which
stipulates that if they are unable to reach agreement within the period of six months,
any of the parties to the agreement can on its own make a request to the Court for
the purpose of rendering an additional judgment which said judgment would then
define the ways and manner the judgment will be executed. The Court stated that it
will not determine what should be the outcome of the negotiations between the
parties but that the parties on their own should do that on the basis of good faith
and pacta sunt servanda vis-à-vis International Law principles.
The Court plainly stated that the parties are estopped from taking steps not to
comply with the judgement of the Court, especially where the judgement is based
on the consent of the parties who are deemed to have taken every circumstance into
consideration before giving their consent.
Thus, the parties in this case agreed that on the event that any of the parties fails to
perform an obligation under the agreement, the other party can approach the Court
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for directional judgment with respect to the extent execution (enforcement). This
position is reproduced as follows: Fundamental change of circumstances
“In the Court's view, the prevalent political conditions were not so
closely linked to the object and purpose of the Treaty that they
constituted an essential basis of the consent of the parties and, in
changing, radically altered the extent of the obligations still to be
performed. The same holds good for the economic system in force
at the time of the conclusion of the 1977 Treaty.
Nor does the Court consider that new developments in the state of
environmental knowledge and of environmental law can be said to
have been completely unforeseen. What is more, the formulation of
Articles 15, 19 and 20 is designed to accommodate change. The
changed circumstances advanced by Hungary are thus, in the Court's
view, not of such a nature, either individually or collectively, that
their effect would radically transform the extent of the obligations
still to be performed in order to accomplish the Project”.
Further, of importance is also the Land and Maritime Boundary (Cameroon vs Nigeria)7
(preliminary objections) case, where the Court stated that it is a cardinal principle of
International Law to observe good faith and this principle is set out in Article 2,
paragraph 2 of the United Nations Charter vis-à-vis Article 26 of the Vienna
Convention on the Law of Treaties of May 23rd, 1969.
The facts of the case shows that in March 1994, Cameroon filed a case before the
International Court of Justice (ICJ) concerning a dispute relating ‘essentially to the
question of sovereignty over the Bakassi Peninsula’. In June 1994, Cameroon
extended the subject of the dispute to include the question of sovereignty over
Cameroonian territory in the area of Lake Chad and the frontier between Cameroon
and Nigeria from Lake Chad to the sea.
However, in 1999, the Court authorized an intervention by Guinea, which sought
to protect its legal rights in the light of pending maritime boundary claims between
Cameroon and Nigeria. The ICJ delivered its judgment in the case on 10 October
2002. The Court decided that sovereignty over the Bakassi Peninsula lies with
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Cameroon and that the boundary is delimited by the Anglo-German agreement of
11 March 1913. The Court noted that the land boundary dispute ‘falls within an
historical framework’ including partition by European powers in the 19th and early
20th centuries, League of Nations mandates, UN Trusteeships and the independence
of the two states.
The Court also ruled on the 1690 km border between Lake Chad and the sea, the
maritime boundary, and issues of state responsibility. The Court requested that both
Nigeria and Cameroon withdraw their administration and their military and police
forces from certain areas according to the judgment. However, in an official
statement issued on October 23, 2002, Nigeria refused to comply with the Court's
judgment in order to maintain the status quo in Bakassi Peninsula where inhabitants
are predominately Nigerians, but which was decided by the Court to fallunder the
sovereignty of Cameroon.
This paper observed that, the statement as reported by, Reuters/Washington Post, on
Thursday, October 24, 2002; at p. A30; maintained that, “being a nation ruled by
law we are bound to continue to exercise jurisdiction over these areas in accordance
with the constitution and on no account will Nigeria abandon her people and their
interests". In this regard, this statement makes a proposition that seeks to invoke
the state of necessity to refuse compliance with the Court's judgment. Although Nigeria
eventually complied with the judgment of the ICJ under a deal brokered by the
United Nations, it should be noted that it was not by means of enforcement as there
was no recorded incidence of state action by Cameroon nor any other intervening
state to achieve compliance.
It should be understood that there are however exceptions to the Rule of Pacta Sunt
Servanda and the exceptions are as follows:
(i) State of Necessity (ii) Force Majeure (iii) Rebus Sic Stantibus (iv) Res-Judicata
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State of Necessity as a Valid Exception to the Principle
This is a situation which shows that unless a state goes contrary to the doctrine of
pacta punt servanda, there is the probability of the imminent collapse of that state.
Therefore, our observation is that it has always been difficult for a state to invoke
the doctrine of necessity after consenting to the jurisdiction of the Court and after
undertaking to comply with its decision under Article 94 of the United Nations
Charter as the issue indicate that there is no way out of the problem in order for the
immediate survival of such a state, then a breach of the agreement under the
principle arises as an exception or imminent peril cannot be used as a basis to state
that the treaty obligations referred to in Article 94 of the Charter and Articles 59
and 60 of the statute have been terminated. Therefore, it can be seen that this
exception is recognized by virtue of Article 25(1)(a) of the International Law
Commission’s Articles on the Responsibility of State for Internationally Wrongful
Acts(2001)8.
No wonder, Nigeria tried for some time to use this exception not to comply with
the judgment of the International Court of Justice in the Land and Maritime
Boundary, (Cameroon vs Nigeria: Equatorial Guinea Intervening)9. In utilizing this tool,
Nigeria officially issued out a statement about 13 days after the judgment stating
that she will not comply with the judgment because, the Bakassi Peninsula was
majorly occupied by Nigerians, although the judgment of the Court gave the
Peninsula to Cameroon. Nigeria contended that the Country is governed by a
Constitution and that the welfare and interest of the Nigerians that are resident in
the Peninsula is paramount to the Country and not whether there is oil and other
natural resources on the Peninsula 10. Thus, Nigeria made effort to rely on this
exception in order not to comply with the judgement of the ICJ.
The fact that this contention was to be realized later as untenable became apparent,
because Nigeria later on complied with the said judgment. It is therefore our candid
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opinion in this regard that the only time an exception can be created under this
ground of “State of Necessity” is for the parties on their own, especially with the
concession of the winning party to agree (because of clearly seen necessity) to either
waive the issue of compliance with the judgment or to ask for partial compliance
under Article 23 of the International Law Commission, or Article 61 of the Vienna
Convention.
Force Majeure as a Valid Exception to the Principle
The doctrine of Force Majeure means the occurrence of an irresistible force or of an
act of an unforeseen event beyond the control of the state which automatically
makes it impossible in that circumstance to perform the obligations which the
defaulting state has agreed to perform11. Under the Convention on the Law of
Treaties, Force Majeure could be used as a ground of exception to compliance with
the Court’s judgment.
In other words, if the Court delivers judgment which ordered a state to put back
sand stones, model, ancient pottery, monuments, sculptures and assuming that these
items listed are already destroyed as a result of Force Majeure or act beyond the
control of the defaulting state, that means there is no way the judgment of the Court
can be executed as there is nothing to execute upon. This was part of the situation
which occurred in Temple of Preah Vihear case 12.
The facts of this case and the lessons therefrom is as follows: on the 11th day of
November 2013 the International Court of Justice (ICJ) ruled that Cambodia has
sovereignty over the whole territory of the Preah Vihear Temple, and that Thailand is
obligated to withdraw its military personnel from the area. It could be recalled that
following Cambodia’s independence, Thailand occupied the 900-year-old Hindu
temple in 1954.
The temple and its vicinity have been in long contention between the neighbors and
have resulted deadly clashes between them. In a June 1962 judgment, the ICJ found
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that the temple is situated in territory under the sovereignty of Cambodia, and that
Thailand is under an obligation to withdraw any military or police forces, or other
guards or keepers, stationed at the Temple or in its vicinity on Cambodian territory.
However, in April 2011, Cambodia requested the ICJ to interpret the 1962
Judgment, arguing that while Thailand recognizes Cambodia’s sovereignty over the
temple itself, it does not appear to recognize the sovereignty of Cambodia over the
vicinity of the temple. In its decision, the Court declared unanimously that the 1962
Judgement decided that Cambodia had sovereignty over the whole territory of the
promontory of Preah Vihear, and that Thailand is obligated to withdraw its forces
from that territory.
Thus, since there was nothing to execute upon, the judgement of November 2013,
was meant to bring to the awareness of Thailand their responsibility under the
previous judgement to recognize the sovereignty of Cambodia over the disputed
location. The Court also pronounced that the temple, which was admitted in 2008
on the World Heritage List drawn up by the UN Educational, Scientific and Cultural
Organization (UNESCO), is a site of religious and cultural significance for the
peoples of the region.
There could also arise a situation dealing with monetary claims or compensations
against a defaulting state and the defaulting state now contending that because of
its financial position, it will not be able to comply with the judgment of the Court
13

.

In view of the foregoing, it is difficult to agree that Force Majeure or impossibility of
performance would allow the defaulting state to go free from the obligation or
responsibility arising from a valid judgement of Court to which a party willingly
submitted to its jurisdiction. This was not allowed to be in favour of Greece which
was a defaulting party in the Societe Commerciale de Belgique Case14 where the case was
decided in favour of Belgium.
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The foregoing case holds an important lesson for this study, in the sense that in
1925, the Société Commerciale de Belgique entered into an agreement with the Greek
Government for the construction and supply of certain railway equipment, payment
by the Greek Government should be in the form of Government bonds issued to
the Company. However, in 1932, the Greek Government defaulted on the bonds.
The Company resorted to arbitration under the contract and the arbitration awards,
in 1936, provided for the cancellation of the contract and the payment by the Greek
Government to the Company of a certain sum with interest.
The Greek Government did not pay the sum awarded, maintaining that the debt
was part of Greek’s public debt, subject to the same methods of payment as the
Greek public external debts. Belgium unilaterally instituted proceedings before the
P.C.I.J. against Greece, which did not object but argued on the merits. Incidentally,
on the 15th June 1939, the Court, in finding that the arbitral awards were definitive
and obligatory, held that, (1) although in principle the nature of a dispute brought
before the Court could not be transformed by amendments in the submissions into
a dispute of another character, in the special circumstances of this case the
proceedings should not be regarded as irregular; (2) the actions of Belgium and
Greece showed that they agreed to the Court having jurisdiction; and (3) they also
agreed that the arbitral awards had the force of res judicata, from which it followed
that Greece must execute them as they stood and could not claim to subordinate
payments under the award to conditions not contained in the award, relating to
settlement of the Greek public external debt.
This means that fundamental change of circumstances could be the basis of the
contention of a defaulting state that is not willing to comply with the judgement;
and because of its unwillingness, it creates an exception to the principle of pacta sunt
servanda and good faith. All that the defaulting state would say is that because of
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fundamental change of circumstances, it would not be able to comply with the
judgment of the Court.

Rebus Sic Stantibus as a Valid Exception to the Principle
The concept of rebus sic stantibus (Latin: “things standing thus”) stipulates that, where
there has been a fundamental change of circumstances, a party may withdraw from
the performance of obligations under a treaty pending the removal of the
impediment; or terminate the treaty in question. An example would be one in which
a relevant island has become submerged.
The principle of rebus sic stantibus was canvassed in the case of Fisheries Jurisdiction15
where Iceland was sued by the United Kingdom with respect to Iceland extending
its fishery jurisdiction from 12 to 50 miles within its shores. It was on record that
on the basis of Article 36(1) of the Statute and the Exchange of Notes dated
11/3/61, where the United Kingdom and Iceland agreed that Iceland can claim 12
miles of fisheries length and any dispute as to the extension beyond the limit
mentioned shall be referred to the International Court of Justice upon the request
made by any of the parties. Thus, Iceland being a party to the agreement made a
request to the Court that it would not be able to comply with the agreement nor
confer the Court with jurisdiction to handle the case just because of the fundamental
change of circumstances making the Notes about the fishery limits not capable of
being applicable. However, after Iceland had given information to the Court in
order to create an exception of rebus sic stantibus, it refused to appear in Court to the
advantage of the United Kingdom.
The Court agreed that there is the recognition that in an appropriate circumstance,
the principle of rebus sic stantibus can be utilized to create an exception to the principle
of pacta sunt servanda and good faith, but that with regard to the Iceland case, no
exception is created and that the non-compliance is a breach of the principle of pacta
sunt servanda. In this case, the exception, did not avail nor discharge Iceland from its
obligations under the agreement.
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Applicability of Res-Judicata and Exceptions Thereto
The concept of res-judicata means that there is a judgment of the Court on any
particular course of action and issue, between the same parties. Thus, under Article
38(1)(c) of the Statute of ICJ, res-judicata is provided for as a principle of
International Law and a fundamental legal principle. The requirement of res-judicata
also provided for in Article 59 of the ICJ Statute which states that the decision of
the Court has no binding force except between the parties and in respect of that
particular case. In other words, Article 60 of the ICJ Statute states that the judgment
of the Court is final and without an appeal.
Furthermore, it is stated in Article 94 of the Rules of the Court, 1978 that the
judgment of the Court shall be binding on the parties on the day of the reading of
the judgment. That makes the judgment to be binding on the basis of res-judicata 16.
There should be an end to litigation and no party to a judgment ought to be allowed
to re-open his case all over again or allowed to re-litigate all over again on the same
course of action or issue and between the same parties with respect to the decision
of the court. Therefore, it should be understood that there exist three requirements
for the existence of res-judicata as stated in the dissenting opinion of Judge Anzilotte
which is traceable to the Chorzow Factory Case Interpretation of 1927 17 where he stated
as follows;
The first object of Article 60 being to ensure, by excluding every
ordinary means of appeal against, that the Court’s judgment shall
possess the formal value of res-judicata, it is evident that Article
60 which is closely connected with Article 59 which determines
the material limits of res-judicata when stating that the decision of
the Court has no binding force except between the parties and in
respect of that particular case. We have here the three traditional
elements of identification, petition, causa petendi, for it is clear that,
that particular case (les cas qui et al decide) covers both the object
and the ground of the claim.
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From the quotation, it is clear that the elements involved in res-judicata are;
(i) parties must be the same (ii) Object must be the same (iii) Cause is the same
(ii) it is the cardinal and general principle of International Law that the right
question or fact distinctly put and which has already been determined by a
Court of competent jurisdiction cannot form the subject matter of any
further dispute 18.
The question then is, how can the Court come to the awareness that the case falls
within the principle of res-judicata? The simple answer to this, is that, it is difficult to
recognize the precise subject matter as well as cause of action that are covered in
the case before the Court, especially as to whether it has been dealt with earlier by
the Court or whether it is “in respect of that particular case”.
In order to solve this problem, Article 38(2) of the Rules the Court, 1978 requires
that the party presenting its case before the Court should specify the precise nature
of the claim, together with a succinct statement of the facts and grounds upon which
the claim is based. Notwithstanding how the case is presented, the Court would still
scrutinize the case in order to determine whether res-judicata is applicable. Therefore,
it can be seen that the application of res-judicata to a case as to determine if it is
actionable or not, is not easy because application of res-judicata in domestic
proceedings hardly separate jurisdiction and merits while international dispute
separates jurisdiction and merits 19.
The case of United Kingdom vs. Albanian popularly called Corfu Channel Case

20

is

important for our discussion. In this case, two British destroyers struck mines in
Albanian waters, where they suffered severe damages and losses which included loss
of life. The United Kingdom sued Albania while Albania raised objection to the
jurisdiction of the Court. The Court did not agree with the Albanian objection and
the case was adjourned for hearing of the case on the merits.
The parties notified the Court of a compromise which extent is as to whether
Albania was under any duty to pay compensation to the United Kingdom. Albania
still asserted in its final submission that the Court had no jurisdiction to assess the
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amount of compensation to be paid to the United Kingdom, which was making
such claim before the Court. The Court judgment was delivered on 9/4/1949 and
apart from the fact that the Court agreed that it had jurisdiction to handle the case,
it equally stated that Albania caused the damages upon which the United Kingdom
went to Court and another proceedings was used to decide the question of pecuniary
compensation 21.
Also, as a result of the afore-mentioned fact, it was the direction of the Court that
the parties should assess the amount of compensation. As if the issue of raising
objection is not enough, Albania again raised the issue that the Court does not have
jurisdiction. The United Kingdom on its part relied on Articles 36(6) and 60 of the
Statute of the Court stating that Albania had earlier raised the issue of jurisdiction
and have been overruled and as such the issue of jurisdiction as raised by Albania is
res-judicata. Instead of Albania to come forward with respect to whether the issue of
res-judicata can succeed or not, Albania refused to participate in the case any further.
The Court further decided the case on compensation without the participation of
Albania, and the United Kingdom’s argument was upheld by the Court on 15th day
of December 1949; wherein the Court held that on the basis of Article 60 of the
statute of the Court, the Albanian Government is bound by the judgment of the
Court which is final and without an appeal and therefore the matter is res-judicata 22.
However, in the Asylum Case 23 there was however a new twist as the Court refused
to apply the principle of res-judicata in this case which involved a Peruvian refugee
called Haya de la Torre; who was being sought for by the Peruvian Government but
sought refuge in the Columbian Embassy in Lima, Peru. The case went to Court
and two abstract questions dealing with diplomatic asylum and interpretation of
some provisions of the Havana Convention on Asylum of 1928 was dealt with.
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The Court in deciding the case answered the questions put forward to it; but the
Court stated that the issue of whether or not the refugee should be handed over to
the Peruvian Government was not part of the request submitted to the Court but
instead of the Court stopping at that point, the Court still went on the voyage of its
own, by deciding what was not put before it. It is to be noted that the same Court
in its judgment when it did not try this point, still found that the granting of
diplomatic asylum in favour of Haya de la Torre by the Columbian Government
was contrary to the Havana Convention, which the two countries were signatories
to 24.
Further, the Columbian Government having full knowledge of the gap that has been
created in the judgment sought for interpretation of the said judgment under Article
60 of the Statute and part of the questions put before the Court has to do with the
qualification made by the Columbian Ambassador and equally as to whether the
refugee should be surrendered to Peru. The Court decided that in its first judgment
the two questions were not decided and therefore, there existed no gap in the
judgment to be filled by virtue of Article 60 of the Statute. Before the Court would
decide these questions formally, the two parties must file another case before the
Court 25.
The Columbian Government in 1950 decided to institute a new case before the
Court which gave birth to the famous Asylum case popularly called Haya de la Torre
Case. The purpose upon which the Columbian government filed the case was the
prayer before the Court as to whether on the basis of the Havana Convention,
Columbia is to release the refugee to the Peruvian Government and also whether it
can terminate the asylum being enjoyed by Haya de la Torre. It is on record that
Cuba one of the signatories to the Havana Convention, decided to intervene in the
case, but Peru objected to the application for intervention. The Court ruled that the
application for intervention was well made as the intervention was based on new
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facts involving new aspects of the convention which cannot be defeated on the basis
of res- judicata as those new facts were not decided by the earlier judgment of the
Court.
The Court equally stated that the question of the surrender of the refugee to Peru
and termination of the asylum are not affected by res-judicata because it was not
decided in the earlier judgment. It should be noted that practically, once there is a
judgment on a particular issue which affects the main case or the basis of the case
in dispute, the principle of res-judicata is likely to have set in.
Therefore, it has been said that the best option is for litigant states to avoid causing
obscurity and damages to their cases by indicating adequately what their claims are,
as was decided in the Fisheries Case (United Kingdom vs. Norway) 26. In its Judgment the
Court found that neither the method employed for the delimitation by the Decree,
nor the lines themselves fixed by the said Decree, are contrary to international law;
the first finding is adopted by ten votes to two, and the second by eight votes to
four. This judgement thus support the views that claims against damages should not
be shrouded in obscurity.
Conclusion
The study has viewed the cardinal principle of pacta sunt servanda and its direct effects
on treaties and other instruments that defines rights and obligations of parties. A
central theme in this study is the fact that once agreements have been reached,
parties are estopped from any conducts that may tend to violates the rights and
obligations of the parties. To support this argument and principle of international
law, decided cases of the ICJ were resorted to. The Court in coming to its
conclusion, utilized the Rules of Court, the ICJ Statute, parties’ agreements or
treaties and other international legal instruments.
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Thus, the resulting findings were in agreement with the position of the paper that
although, treaties must be complied with; there are certain exceptional
circumstances where it becomes impracticable to compel the defaulting state to
comply with the tenets of the treaties. These exceptions thus acts as defenses as was
discussed in the Cameroon vs. Nigeria case where the exception of State of Necessity
could not avail Nigeria. A second situation where one of these known exceptions
did not avail a state party is in the Fisheries Jurisdiction case were Iceland approached
the Court under the defense of rebus sic stantibus and the court held that, that defense
cannot be used to vitiate Iceland’s liability to the claims of the United Kingdom.
Recommendations
1. Parties to an agreement are supposed to know that, enforcement is a
necessity, but not sufficient means of achieving compliance when there are
exceptions to the pacta sunt servanda rule.
2. The study observed that in most situations some level of enforcement is
required to create and maintain a complying majority of persons under the
jurisdiction of the ICJ. This imply the compliance is necessary for
development of confidence in future transactions.
3. Every Treaty in force is binding upon the parties to it and must be
performed by them in good faith as prescribed by the instruments of their
covenants.
4. The study observed that prevalent political conditions should not be the
basis in defeating the objects and purposes of a treaty or an agreement, even
though they constituted essential conditions of the consent of the parties.
This view should apply to both national and regional economic systems in
force at the time of the conclusion of a Treaty.
5. That the doctrine of “State of Necessity” is only applicable upon the
agreement of the winning party after due considerations that the acclaimed
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issues of necessity are as presented by the judgement debtor. This enables
the creditor to either waive full compliance or negotiate to a partial
compliance under Article 23 of the International Law Commission, or
Article 61 of the Vienna Convention. In view of this finding states relying
on state of necessity should do so under clear cut observable conditions of
impossibility. This is the only acceptable condition for this exception to
apply.
6. Since Articles 60 and 59 determines the material limits of res-judicata in
requiring that its application is only possible when the parties to the action
and the subject matter are the same, parties hoping to raise this exception
must do so within the allowable time as not to waste the resources of the
states and the Court. The reason being that decisions from such proceedings
are not binding on the parties and are also of no use to the international
adjudicatory processes and procedures are largely rely on stare decisis and
case antecedents.
7. Parties are to bear in mind that irrespective of how the case is presented, the
Court can so muto scrutinize the case in order to determine whether resjudicata is applicable. It should be noted that most domestic jurisdictions do
not apply this scrutiny and as such largely rely on the defendants to do so.
But under international adjudication, cases are proceeded with on the basis
of their merits and the jurisdiction of the Court.
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