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IN PRAGTICE

Is a Higher Standard Needed for Proof of Fraud?

& the pest, a party was required

to prove legal fraud by the mere

preponderance of the evidence
and equitable fraud by clear and con-
vincing evidence.

&t appears, however, that a recemt
trend in the case law now requires 2
party to prove fraud — whether legal
of equitable in nature — by the higher
standard of clear and convincing evi-
dence. This article will examine this

First, & statement of the elements of
both legal and es}uiuble fraud is ap-
propriate. Legal fraud consists of (1)
a material representation of a pres-
ently existing or past fact, (2) made
with knowledge of its falsity and (3)
with the intention that the other party
rely thereon, (4) resuling in reliance
by that party (5) to his detriment.

Equitable fraud, however, doss not

ire proof of scienter, meaning

Sussexr County v. Whale, 86 N.J. 619,
624-25 (1981).

Biunno, Current New Jersey Rules of
Evidence (Gann [1994-1995), Com-
ment $ 90 N.J.R.E. 101(bX1) at 6566
(and cases cited therein).

of the allegations sought 0
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... . New Jersey suthocities apply-
ing the clear and coavincing proof
standard in equity is fraud cases
are legion. ...

.

I &

dard is applied oaly when a remedy
ot law for frud & sought. ...
While none of these cases, with the
exception of Armel, explicidy ar-
ticulate the law/equity distinction,
such an understanding is implicit in
those cases which cite 0 Armel.

Moreover, New °s highest
court applied a clear and coavia-
cing evidence standard in

equity distinction has been abandoned.

I 1986, in Albright v. Burng, the
AppeRate Division of the Superior
Comst of New Jersey mowed that
“[frand of course is never presumed;
it awst b:lbcnk‘;y 2&# convincingly
proven.”* ight, N.J. Super. st
636 (and cases cited therein).

Thwee ycars later, in

236 NJ. Super. at 395 (and cases
therein). Stochastic  Decisions

an action for legal fraud;
that s, the plaintiff sought money

992, in Baldasarre, the Ap-
pelime Division set forth the elements
of both legal and equitable fraud and
thes ruled that “‘[f)raud, of course, is
presumed; # must be es-
by clear and conviacing ev-
ideace.* Baldasarre, 254 N.J. Super.
521 (ciation omitted).

No Error?
The Baldasarre case invoived both

E

dependent on whether the claiim
one for legal or equitable fraud.
g;zlda.mm. 254 N.J. Super. s 520

the burden-of-proof issue. See Bal-
dasarre v. Burler, 132 N.J. 278
(1993). Query: Wouldn't the Supreme
Court, or at least the parties, have
addressed the burden of proof issue if
the Appellate Division's ruling was
clearly erroncous?

Finally, in R A. Intile Reakty Co.,
Inc. v. . the trial count ruled that
“{wlith respect w the common law
fraud claim against the Rabo defen-
dants, pluintiff has the burden of
proving that claim by clear and con-
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and comvincing evidence.
Finally, ot least o-ecrrommeut
comnentstor on the rules of evidence

has noted thet s claim of fraud re-
quires proof by clear and convincing
evidence. Ia his comments to




