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Introduction and background

1.1

I was commissioned by No Rame Wind Turbines (NRWT) to produce a
response to the application to erect a wind turbine at land north east of
Lower Withnoe Barton, Freathy, Cornwall, commonly known as the
Bridgemoor turbine.

1.2

NRWT was formed by residents of the parishes Millbrook, St John and
Maker with Rame, along with residents from the surrounding areas, who
were concerned about the potential harmful impact of the proposed wind
turbine on the landscape, heritage assets, living conditions of residents and
on livelihoods generated from tourism.

1.3

My relevant experience over the last 10 years includes evaluating and
responding to over 150 wind power planning applications, both at the desk
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and in the field, along with taking part in numerous public inquiries on
behalf of local residents. I also act as the assistant to a leading Queens
Counsel in such public inquiries.
1.4

NRWT also commissioned Dr Tim Reed, a leading ecologist, to review the
ecological issues involved in this application. Dr Reed’s review is at
Appendix 11 of this NRWT response and a summary of his review is at
section 9.1.

1.5

NRWT objects to the proposal for the Bridgemoor turbine for the reasons
set out in this response and requests that planning permission be refused.
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Executive Summary

2.1

The Town and Country Planning (Development Management Procedure
and Section 62A Applications) (England) (Amendment) Order 2013 (the
DMPO) makes it a legal requirement to carry out public consultation before
a planning application is submitted for any development that comprises
more than two wind turbines or if the hub height of any turbine exceeds
15m.

2.2

The applicant held a number of consultation events and has detailed the
responses made. However there was a failure to provide particulars of the
account, if any, that was taken of those responses in the preparation of the
planning application.

2.3

The applicant has failed to comply with the legal requirements, meaning
that by section 327 of the Town and Country Planning Act 1990 the Council
is not able to entertain the application and so cannot grant planning
permission.

2.4

Should the Council grant planning permission for this application then that
decision would be open to a legal challenge.

2.5

On 18 June 2015 the Secretary of State for Communities and Local
Government issued a written ministerial statement (WMS) which stated
inter alia that:
When determining planning applications for wind energy development involving
one or more wind turbines, local planning authorities should only grant planning
permission if:
•
•

2.6

the development site is in an area identified as suitable for wind energy
development in a Local or Neighbourhood Plan; and
following consultation, it can be demonstrated that the planning impacts
identified by affected local communities have been fully addressed and
therefore the proposal has their backing.

It is clear that, under the terms of the WMS, the Council can only grant
planning permission if the development site is in an area identified as
suitable for wind energy development in the Local Plan or a Neighbourhood
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Plan and that following consultation, it can be demonstrated that the
planning impacts identified by affected local communities have been fully
addressed and therefore the proposal has their backing.
2.7

The Local Plan in force at this time is the Caradon Local Plan which does
not identify areas suitable for wind energy development. The Emerging
Cornwall Local Plan similarly fails to identify areas suitable for wind energy
development.

2.8

In addition the of level objections from members of the communities and
from the host Parish Council clearly shows that the planning impacts
identified by the local community have not been fully addressed and that
the proposal clearly does not have the backing of the local community.

2.9

Consequently under the terms of the WMS the Council cannot grant
planning permission for this proposal.

2.10

Notwithstanding the apparent attempts by the applicant to under-assess the
landscape and visual impacts of the proposal, the effects on the
surrounding landscape, including the AONB, along with the visual effects
on a large number of dwellings, and also the failure by the applicant to
assess the effects on the AGLV within which the turbine would be sited,
mean that planning permission should be refused.

2.11

Shadow throw is the effect caused by the shadows of the turbine blades
moving across the ground and can affect people enjoying their external
areas and also farmers working their land. Shadow throw is closely related
to shadow flicker but is much more difficult to mitigate.

2.12

NRWT considers that the effects of shadow throw on third party landowners
are sufficient to warrant refusal of planning consent. The Council should
also consider the fact that the turbine would be within fall over distance of
land outside of the control of the applicant.

2.13

The applicant submitted an assessment of the effects on the setting of
heritage assets produced by SW Archaeology (SWA). This assessment
identifies a degree of harm to the setting of a number of heritage assets,
and yet it would appear that the Council has not consulted Historic England.

2.14

The Council should be mindful of the High Court judgement in the case of
Gerber, R (on the application of) v Wiltshire Council [2015] EWHC 524
(Admin) where Wiltshire Council failed to consult English Heritage (as it
then was) over a proposed solar farm. The High Court quashed the
planning permission on a number of grounds, one of which was the failure
by the Council to consult English Heritage. The Gerber Judgement is at
Appendix 6 of this NRWT objection response. Should planning permission
be granted then that decision could lead to a Judicial Review.

2.15

The applicant’s heritage assessment identifies harm to the setting of 37
heritage assets. For a single wind turbine to cause this degree of harm
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amply demonstrates that it is the wrong proposal in the wrong place and
also justifies the conclusion in the applicant’s assessment that the
aggregate effects would be Moderate to Major and thus classed as
substantial in terms of the NPPF.
2.16

There can be no doubt that the effects of this proposal on heritage assets
are sufficient on their own to warrant refusal of planning permission.

2.17

As with most of Cornwall, the local economy of this area is heavily
dependent on tourism. One of the unique selling points of this location is
the unspoilt coastal landscape.

2.18

Bearing this in mind it is surprising that no attempt was made to assess the
effect that the proposal may have on local tourist based businesses. These
businesses employ substantial numbers of local people and provide vital
business to many local suppliers and contractors. The visitors are not static
but move around the area, enjoying the tranquil landscape and visiting
pubs, restaurants and shops, meaning that any reduction in visitor numbers
would have a widespread impact. Any negative impact on these businesses
would be contrary to Government policy as set out in Section 3 of the
NPPF.

2.19

There are a large number of tourist based businesses in the area along with
a large number of privately owned holiday chalets, the most affected of
which will be at Freathy and at Whitsand Bay Holiday Park.

2.20

As the applicant has not assessed the possible effects of the proposal on
local tourist based businesses there is no information on these effects. This
must weigh against the proposal.

2.21

NRWT commissioned Dr Tim Reed, a leading ecologist, to review the
ecological issues involved in this application. Dr Reed’s review is at
Appendix 11 of this NRWT response.

2.22

Regarding the applicant’s assessments, Dr Reed concluded that:
‘When reviewing documentation, it is expected that all of the material claimed by a
developer will be available, and that methods used were as stated in the text. It is
expected that simple things, such as methods claimed will be standardised, and
not mis-stated and used for advantage. Data should be available and comparable
if used in comparisons- if not, then serious doubts arise. When these and many
other aspects are in doubt, then this means that the building blocks for any impact
assessment are shaky. In which case, planning determination will require more,
suitable, data in order to proceed. What has been presented here is not fit for
purpose.’ (Emphasis supplied)

2.23

Dr Reed further concluded that:
With a Special Protection Area (SPA) within several kilometres of the proposed
site, the data collected would be inadequate for use by Cornwall Council in an
Appropriate Assessment under the Habitat Regulations.
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2.24

The turbine noise would breach the ETSU-R-97 limit at low wind speeds,
and in addition no assessment has been carried out of the possibility of
Excess Amplitude Modulation occurring which is contrary to the
requirements set out in the Council’s Draft Renewable Energy SPD.

2.25

Regarding the proposed community benefits, there is no mechanism in
place in the form of a §106 Agreement, the proposed community benefit
fund would not meet the tests set out at Regulation 122 of the Community
Infrastructure Levy Regulations and paragraph 204 of the NPPF, and in any
case the sheer weight of objections from the local community demonstrates
that there is no appetite for such a community fund.

2.26

It is clear that the Council cannot give any weight to these community
benefit proposals when considering the application.

2.27

The proposed turbine is available as two different models, one with an
installed capacity of 500kW and the other with an installed capacity of
900kW. Both are identical in terms of their size and physical characteristics
and would therefore have identical landscape and visual impacts. For some
reason, possibly to take advantage of the most profitable Feed In Tariff
band of up to 500kW, the applicant has selected the 500kW version. Had
the 900kW version been chosen instead then the output would have been
substantially higher with no greater landscape and visual impacts.

2.28

The applicant has provided no justification for choosing the 500kW turbine
instead of the 900kW version which would have no greater landscape and
visual impacts. He has not stated that the purpose of using the model with a
smaller output is to reduce noise emissions or because of grid capacity
restrictions. The applicant has provided no information concerning why he
did not consider a smaller turbine with the same output of 500kW which
would lessen the landscape and visual effects.

2.29

Two planning Inspectors have concluded that the use of such turbines
weighs against the proposal, and NRWT suggests that the same is true in
this case. In addition the Government has made it clear that it intends to
close the loophole in the FIT subsidies system which encourages the use of
such turbines.

2.30

Quite clearly the Council will have to give weight to these issues when
determining this planning application.

2.31

There is no need for this proposal in order to meet the UK renewable
energy targets or Cornwall’s own target.

2.32

The renewable energy that would be generated is very small in comparison
with the national targets and little or no support for the proposal is given by
national planning policy. In fact the proposal is contrary to national planning
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policy in many respects. It is also contrary to a host of development plan
policies. This being the case then planning permission should be refused.
2.33

In this case the conflicts with national and district planning policy, along with
the fact that the adverse impacts greatly outweigh the benefits mean that
planning permission should be refused.

3

The flawed pre-application public consultation

3.1

The Town and Country Planning (Development Management Procedure and
Section 62A Applications) (England) (Amendment) Order 2013 (the DMPO)
now makes it a legal requirement to carry out public consultation before a
planning application is submitted for any development that comprises more
than two wind turbines or if the hub height of any turbine exceeds 15m.

3.2

As the application was made after 17th December 2013, it was subject to the
legal duty to carry out and report on pre-application consultation in section
61W of the Town and Country Planning Act 1990 and Articles 3A and 3B of
the DMPO. The duty applies by Article 3A(1) to:
‘any development involving an installation for the harnessing of wind
power for energy production where—
(a) the development involves the installation of more than 2 turbines; or
(b) the hub height of any turbine exceeds 15 metres.’

3.3

By section 61W of the Town and Country Planning Act 1990:
‘(1) Where—
(a) a person proposes to make an application for planning
permission for the development of any land in England, and
(b) the proposed development is of a description specified in a
development order, the person must carry out consultation on the proposed
application in accordance with subsections (2) and (3).
(2) The person must publicise the proposed application in such manner as
the person reasonably considers is likely to bring the proposed application to
the attention of a majority of the persons who live at, or otherwise occupy,
premises in the vicinity of the land.
(3) The person must consult each specified person about the proposed
application.
(4) Publicity under subsection (2) must—
(a) set out how the person (“P”) may be contacted by persons wishing to
comment on, or collaborate with P on the design of, the proposed
development,
And
(b) give such information about the proposed timetable for the consultation
as is sufficient to ensure that persons wishing to comment on the proposed
development may do so in good time.
(5) In subsection (3) “specified person” means a person specified in, or of a
description specified in, a development order.
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...
(7) A person subject to the duty imposed by subsection (1) must, in
complying with that subsection, have regard to the advice (if any) given by
the local planning authority about local good practice.’

3.4

By Article 3B of the DMPO:
‘Where consultation is required in accordance with article 3A, an application
for planning permission must be accompanied by particulars of (a) how the applicant complied with section 61W(1) of the 1990 Act;
(b) any responses to the consultation that were received by the applicant;
and
c) the account taken of those responses.’ (Emphasis supplied)

3.5

The applicant held a number of consultation events and has detailed the
responses made. However there was a failure to provide particulars of the
account, if any that was taken of those responses in the preparation of the
planning application.

3.6

In that respect the situation is identical to the Trenithon Farm appeal1. That
appeal was declared invalid due to lack of pre-application consultation. The
relevant extracts from the appeal statement submitted on behalf of the local
community is at Appendix 1 of this NRWT response and a letter from the
Council confirming that the appeal was declared invalid is at Appendix 2.

3.7

In this respect NRWT wishes to draw attention to the fact that a judicial
review was lodged with the High Court regarding Cornwall Council granting
planning permission for a single wind turbine at Tredinnick Farm. The
Council signed a Consent Order agreeing that it had acted unlawfully in
granting planning permission on the basis of grounds 1, 2 and 3 as set out
in the Claimant’s Statement of Facts and Grounds. The Consent Order is
at Appendix 3 of this NRWT response and the Statement of Facts and
Grounds is at Appendix 4.

3.8

Ground 1 of the Statement of Facts and Grounds stated that ‘The planning
application was invalid as there was a failure to include particulars of the preapplication consultation and the account taken of the consultation, contrary to
Article 3B of the Town and Country Planning (Development Management
Procedure) Order 2010.’

3.9

Paragraph 9 of the Statement of Facts and Grounds went into more detail
on this matter:
‘The applicant failed to comply with this duty. Consultation was carried out before
the application was submitted by inviting local residents to a one day exhibition. As
TTAG pointed out there was a failure to provide the information required in Article
3B with the application [section 3 of their submissions]. The material submitted
with the planning application did not address pre-application consultation. Whilst
the event had been mentioned to Council officers in a pre-application email of 7th
March 2014, no explanation was given of the responses received to the

1

APP/D0840/W/15/3017319
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consultation or the account taken of those responses. There was a failure to
comply with Article 3B both in form and in substance. Consequently by section 327
of the Town and Country Planning Act 1990 the Council was not able to entertain
the application and so could not grant it.’ (Emphasis supplied)

3.10

In the case of the Bridge Moor application it can be seen that the situation
is identical in that no explanation was given of the account taken of
those responses.

3.11

In this respect the words of the Inspector in declaring the Gilcombe Farm,
Gilcombe, Bruton, Somerset appeal2 to be invalid are highly relevant:
‘An interested party raised concerns at both the application and the appeal stage
regarding the adequacy of the pre-application consultation. This necessitated
further investigation including, seeking the views of the LPA, the appellant and the
local action group Stop the Turbine at Gilcombe (STAG).
Section 61W of the above Act and the provisions of the Town and Country
Planning (Development Management Procedure) (England) Order 2010 (as
amended), which was the Order in force at the time the application was submitted,
set out the requirements for pre-application consultation for developments
involving wind energy. The Order also sets out the particulars that must
accompany an application. These include the responses to the consultation that
were received by the applicant and particulars of the account taken of those
responses.
Section 3 of the document entitled ‘Additional Planning Information’ dated July
2014, was submitted to the LPA at application stage. It is a very short statement of
the pre-application consultation process that was undertaken. It does not provide
the particulars of the responses received by the applicant, merely a very brief
summary of them. The submitted document also fails to set out the particulars of
the account taken of the responses and it is unclear from reading Sections 5, 8
and 11 of that document and Section 2 of the Design and Access Statement how
these consultation responses may have influenced the submitted proposals. The
application did not therefore meet the requirements of S61W of the above Act and
the provisions of the Town and Country Planning (Development Management
Procedure) (England) Order 2010 (as amended). As a consequence, the appeal is
invalid.
Notwithstanding the LPA’s decision to validate the application and inform the
interested party that the requirements of the pre-application consultation had been
met, this does not address the shortcomings in the particulars of the consultation
process that I have found. Moreover, whilst there are other decisions in the public
domain since the LPA’s decision to validate the application the LPA’s argument
that the application and appeal only became invalid towards the end of last week
is illogical. Without any change in the pre-application consultation requirements an
application cannot suddenly become invalid, especially many months after it was
determined. The pre-application consultation arrangements of the 2010 Order (as
amended) are essentially the same as those in the Town and Country Planning
(Development Management Procedure) (England) Order 2015.

2

APP/R3325/W/15/3023062
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Whilst many parties have taken the time and trouble to come along today, there
would be no point continuing with the Hearing where there has been a procedural
failure in validating the application. The appeal should not therefore continue.’

3.12

The applicant clearly failed to comply with the DMPO and that consequently
by section 327 of the Town and Country Planning Act 1990 the Council is
not able to entertain the application and so cannot grant planning
permission:
‘(1) This section applies to any application in respect of which this Act or any
provision made under it imposes a requirement as to (a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the
application.
(2) The local planning authority must not entertain such an application if it
fails to comply with the requirement.’ (Emphasis supplied)

3.14

Should the Council grant planning permission for this application then that
decision would be open to a legal challenge.

4

The Written Ministerial Statement of 18 June 2015

4.1

On 18 June 2015 the Secretary of State for Communities and Local
Government issued a written ministerial statement (WMS). The text of the
statement was:
‘I am today setting out new considerations to be applied to proposed wind energy
development so that local people have the final say on wind farm applications,
fulfilling the commitment made in the Conservative election manifesto.
Subject to the transitional provision set out below, these considerations will take
effect from 18 June and should be taken into account in planning decisions. I am
also making a limited number of consequential changes to planning guidance.
When determining planning applications for wind energy development involving
one or more wind turbines, local planning authorities should only grant planning
permission if:
•
•

the development site is in an area identified as suitable for wind energy
development in a Local or Neighbourhood Plan; and
following consultation, it can be demonstrated that the planning impacts
identified by affected local communities have been fully addressed and
therefore the proposal has their backing.

In applying these new considerations, suitable areas for wind energy development
will need to have been allocated clearly in a Local or Neighbourhood Plan. Maps
showing the wind resource as favourable to wind turbines, or similar, will not be
sufficient. Whether a proposal has the backing of the affected local community is a
planning judgement for the local planning authority.
Where a valid planning application for a wind energy development has already
been submitted to a local planning authority and the development plan does not
identify suitable sites, the following transitional provision applies. In such
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instances, local planning authorities can find the proposal acceptable if, following
consultation, they are satisfied it has addressed the planning impacts identified by
affected local communities and therefore has their backing.’

4.2

The WMS led to an amendment to the Government’s Planning Practice
Guidance:
‘The Written Ministerial Statement made on 18 June 2015 is quite clear that when
considering applications for wind energy development, local planning authorities
should (subject to the transitional arrangement) only grant planning permission if:
•
•

the development site is in an area identified as suitable for wind energy
development in a Local or Neighbourhood Plan; and
following consultation, it can be demonstrated that the planning impacts
identified by affected local communities have been fully addressed and
therefore the proposal has their backing.

Whether the proposal has the backing of the affected local community is a
planning judgement for the local planning authority.’3

4.3

It is clear that, under the terms of the WMS, the Council can only grant
planning permission if the development site is in an area identified as
suitable for wind energy development in the Local Plan or a Neighbourhood
Plan and following consultation, it can be demonstrated that the planning
impacts identified by affected local communities have been fully addressed
and therefore the proposal has their backing.

4.4

Furthermore, at Appendix 5 of this NRWT response is a Decision Notice by
Cornwall Council dated 21 September 2015 which states very clearly that:
‘The siting of the proposed wind turbine is not located within an area identified as
being suitable for wind energy development in the North Cornwall District Local
Plan 1999, nor is a Neighbourhood Development Plan adopted for Davidstow
Parish. In these circumstances, the proposal is contrary to the Secretary of State's
House of Commons Written Statement dated the 18th June 2015 and Paragraph
33 of the National Planning Policy Guidance in that the planning impact identified
by the affected local communities has not been fully met and there is an absence
of community support for the proposal.’

4.5

The Local Plan in force at this time is the Caradon Local Plan which does
not identify areas suitable for wind energy development. The Emerging
Cornwall Local Plan similarly fails to identify areas suitable for wind energy
development.

4.6

In addition the level of objections from members of the communities and
from the host Parish Council clearly shows that the planning impacts
identified by the local community have not been fully addressed and that
the proposal clearly does not have the backing of the local community.

3

Paragraph: 033 Reference ID: 5-033-150618
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4.7

From all of the above it is abundantly clear that under the terms of the WMS
the Council cannot grant planning permission for this proposal.

5

Landscape and visual Impacts

5.1

The application was accompanied by a Landscape and Visual Report (LVR)
produced by Landcapevisual. The LVR under-assesses the effects of the
proposed turbine as will be shown below.

5.2

The approach taken is correct in that the sensitivity of the landscape or the
visual receptors is established and then the magnitude of effect is
established. The two are then combined to establish the significance of
effect.

5.3

It is stated at Appendix 1 that ‘The significance of an effect is a function of the
magnitude of the landscape or visual effect and the landscape or visual receptor’s
sensitivity, as illustrated by Table A1.5 with judgements made on a case-by-case
basis as to how sensitivity and magnitude combine to influence significance. Table
A1.6 illustrates the spectrum of criteria which are applied to decisions about
significance. The assessor will make informed decisions to adjust the level of
significance where appropriate.’

5.4

Table A1.5 at Appendix 1 which is reproduced below sets out the
significance of effect when taking into account the sensitivity of the
landscape or of the visual receptor along with the magnitude of effect. The
shaded boxes indicate significant effects. It is usual practice for the decision
maker to take into account significant effects when assessing a planning
application.

5.6

The LVR summarises the extent of landscape character effects as:
‘With the proposed turbine in this location, within approximately 0.5km of the
turbine, it would become a defining feature of the local landscape, effectively
creating a wind turbine in South East Cornwall Plateau landscape character type
(LCT). Up to approximately 1km the turbine would still be prominent but would be
slightly less of a defining feature. In this 0.5 to 1km zone, a South East Cornwall
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Plateau with wind turbine landscape sub-type would be created. The 1km zone
broadly corresponds to an area extending to the coastline to the cliffs to the southwest, Higher Tregantle to the north-west, Mendennick to the north-east, and
Higher Hounster to the east.
Landscape effects would reduce with distance from the turbine. Within
approximately 0.5km of the proposed turbine, the landscape character effects
would be of a high magnitude and of moderate/major to major significance for
the medium to high sensitivity local landscape. Up to approximately 1km effects
would be of a medium to high magnitude and moderate/major significance, and
decreasing to medium magnitude and moderate to moderate/major significance
to approximately 2km. The main effects on the host LCT would occur to
approximately 1km from the turbine.’

5.7

These are significant effects that will need to be taken into account by the
decision maker.

5.8

At 2.1.3 of the LVR it is stated that: ‘The southern boundary of the Tamar
Valley Area of Outstanding Natural Beauty (AONB) follows the A372 and B3247
through Antony and is 2.2km from the proposed turbine at its nearest.
The Mount Edgcumbe and Rame Head peninsula is within the Cornwall AONB
and is 2.5km from the proposed turbine at its nearest.
The Rame Head Heritage Coast lies 2.4 to 6.7km to the south-east of the
Proposal, covering the coastline within approximately 1.5km of Rame.’

5.9

Regarding the Tamar Valley AONB at 4.5.1 it is stated inter alia that:
‘There would not be extensive visibility of the Proposal from the AONB. From the
AONB which is within 5km of the Proposal, theoretical visibility would occur from
approximately one third of the area, but for almost all of this, the ZTV indicates
theoretical visibility of the blade tips only. There are just a few locations on hilltops
near Sheviock from where the hub would also theoretically be in view. With
landscape features taken into account in the wider landscape and near viewpoints,
the Proposal would not be prominent in views from the AONB if it were noticed at
all. Visual effects would not be significant.
Landscape and visual effects on the Tamar Valley AONB would not be significant.’

5.10

It is remarkable that no viewpoints were selected from within the Tamar
Valley AONB and that instead the assessment has relied on the ZTV.
Without a photomontage from within this AONB there can be no assurance
that only the blades tips would be visible and that ‘There are just a few
locations on hilltops near Sheviock from where the hub would also theoretically be
in view.’

5.11

It must be noted that at Appendix 8 of the LVR reference is made to the
University of Newcastle (2002), Visual Assessment of Windfarms Best
Practice. Scottish Natural Heritage Commissioned Report F01AA303A.
That document is very clear that:
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‘Sometimes the whole structures (tower, nacelle and blades) are visible, fully or
predominantly, above the horizon. Sometimes the view includes a mixture of
elements – the whole structure of some, the upper part of the tower or the extreme
tips of rotors of others. In extreme cases, the only elements visible are rotors. The
first case is more visually coherent and the eye sees the structures with clarity.
The appearance of just the rotors, or the nacelle and rotors, above the
horizon produces a disconcerting effect when they are moving that we
would describe as less visually coherent, although the observer may mentally
fill-in the missing elements. The former appearance can have less impact than the
latter at the same distance, because the latter effect is unusual and disturbing
even when it is familiar.’ (Emphasis supplied)

5.12

The fact that the hub and blades would be visible from some viewpoints in
the AONB whilst from other viewpoints only the blades or the blade tips
would be visible means that a proper assessment based on photomontages
from a number of viewpoints within the AONB was vital. The lack of such an
assessment must weigh against the proposal.

5.13

Regarding the Cornwall Area of Outstanding Natural Beauty and Rame
Head Heritage Coast it is stated at 4.5.14 that:
‘The principal areas of visibility from this part of these designated landscapes are
at Maker Heights and Rame Head. From Maker Heights (viewpoint 6), the turbine
would be visible beyond views over Millbrook. Viewpoints in this area overlook
Millbrook Lake, with views over the Hamoaze to Plymouth, and more distant views
of the cliffs at the western end of Whitsand Bay. For walkers (HSRs), a medium
magnitude effect of moderate to moderate/major significance would arise, with
the turbine being relatively prominent but not out of scale with views of the
prevailing landscape. For road users (MSRs at this viewpoint), the effect would be
of moderate significance.’

5.14

Looking at the single frame photomontage from Viewpoint 6 it is obvious
that rather than the turbine ‘being relatively prominent but not out of scale with
views of the prevailing landscape’ in fact it would be an incongruous, vertical
manmade structure in a landscape that is totally devoid of comparable
structures. Its rotating blades would draw the eye and significantly increase
its adverse visual impact.

5.15

This issue is dealt with in greater detail at 5.41 below. However the
conclusion at 4.5.1 that ‘Landscape and visual effects on the Cornwall AONB
and Rame Head Heritage Coast would not be significant’ is clearly erroneous as
it is clear that there would be significant adverse visual effects from within
the AONB.

5.16

These effects must weigh heavily against the proposal.

5.17

Regarding the South-East Caradon Area of Great Landscape Value at 4.5.2
it is simply stated that:

4

There are two sections entitled 4.5.1
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‘Much of the landscape within the South East Cornwall Plateau and the Lynher
and Tiddy River Valleys CLCAs outside the AONB designation lies within the
South-East Caradon AGLV.
The principal effects of the Proposal, as described in Sections 4.1 and 4.2
(landscape effects) and Section 4.3 (visual effects), would arise within
approximately 2km of the Proposal, which is in the area covered by the AGLV
designation.’

5.18

In fact there is no specific assessment of the effects on the AGLV within
sections 4.1.and 4.2 of the LVR. Without such an assessment then
planning permission should be refused.

5.19

At 4.3.2 of the LVR it is stated that:
‘The viewpoint analysis gives a detailed assessment of the visual effects of the
proposal from a representative selection of views in the study area. The full
viewpoint assessment is contained in Table A4.1 in Appendix 4. Photographs of
existing views, and wireframes and photomontages of the Proposal are
shown in Figures 1180/07, 1180/08 and 1180/09. The conclusions of the
viewpoint assessment are set out below.’

5.20

However the conclusions set within the viewpoint analysis do not
correspond to Table A1.5 at Appendix 1 of the LVR in a number of respects
as is shown below. There is a trend to under-estimate the magnitude of
effects.

5.21

It is stated that ‘The nearest viewpoint assessed is at the junction of the B3247
and Millbrook Lane (viewpoint 1, 506m to the north of the Proposal). From this
viewpoint, road users on the B3247 (medium sensitivity receptors (MSRs) in this
location), would glimpse the turbine to the side of the direction of travel. The
turbine would be a prominent feature in the view near this viewpoint. A high
magnitude effect of moderate/major significance would arise.’

5.22

Examination of the photomontage from Viewpoint 1 shows that the turbine
would have a very high magnitude not a high magnitude of effect
according to Table A1.4 which is reproduced below.

5.23

The criterion for a very high magnitude of effect in Table A1.4 is ‘Very high
levels of change to views – project components would be very prominent,
perceived as the determining factor in views, and would be extremely difficult not
to notice.’

5.24

Even a cursory examination of the single frame photomontage from
Viewpoint 1 shows that the turbine would be a ‘very prominent, perceived as
the determining factor in views, and would be extremely difficult not to notice’ thus
satisfying the criterion for a very high magnitude of effect in Table A1.4.

5.25

Therefore the magnitude of effect should be very high and not merely high
as stated in the LVR, meaning that according to Table A1.5 the significance
of effect for this medium sensitivity receptor should be major, not
moderate/major as stated in the LVR.
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5.26

Moving on to Viewpoint 2 it is then stated that ‘Viewpoint 2 (534m to the west
of the Proposal) is on a lane to the east of Freathy. From this area, the site field is
screened from view, but the top part of the mast and rotor would appear above the
horizon and would be prominent in view. For road users (MSRs), a high
magnitude effect of moderate/major significance would arise. Residents of
holiday chalets near viewpoint 2 would have views similar to that illustrated by the
viewpoint. For these high sensitivity receptors (HSRs), the high magnitude effect
would be of moderate/major to major significance.’

5.27

Once again even a cursory examination of the single frame photomontage
from Viewpoint 2 shows that the turbine would be ‘very prominent, perceived
as the determining factor in views, and would be extremely difficult not to notice’

thus satisfying the criterion for a very high magnitude of effect in Table
A1.4.
5.28

Therefore the magnitude of effect should be very high and not merely high
as stated in the LVR, meaning that according to Table A1.5 the significance
of effect for this medium sensitivity receptor should be major, not
moderate/major as stated in the LVR.

5.29

It is then stated that ‘Residents of holiday chalets near viewpoint 2 would have
views similar to that illustrated by the viewpoint. For these high sensitivity
receptors (HSRs), the high magnitude effect would be of moderate/major to
major significance.’
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5.30

This assessment of the effects on the holiday chalets does not conform to
Table A1.5 where it can be seen that a high magnitude of effect results in a
major significance of effect, not moderate/major as stated. In addition the
magnitude of effect should be very high not high as the turbine would be
‘very prominent, perceived as the determining factor in views, and would be
extremely difficult not to notice’ thus satisfying the criterion for a very high

magnitude of effect in Table A1.4. Clearly the effects on the holiday chalets
would be totally unacceptable.
5.31

With regard to Viewpoint 15 it is stated that ‘Viewpoint 15 (843m to the west of
the Proposal) is located at the green space in the centre of Freathy. For residents
(HSRs) a high magnitude effect of moderate/major to major significance would
arise.’ This is clearly incorrect as according to Table A1.5 a high magnitude

of effect on a high sensitivity receptor results in a major significance of
effect, not moderate/major to major as stated. In any case it could be
argued that according to Table A1.4 the magnitude of effect should be very
high, not high as stated. For the residents of Freathy the effects of the
proposal would clearly be unacceptable.
5.32

It is then stated that ‘The nearest viewpoint assessed to the south of the site is
viewpoint 3 (780m from the Proposal), which is located on the Military Road and
SWCP, users of which would be HSRs. The main views from this viewpoint are
along the coast and to sea. The turbine would be a prominent feature in views
inland from this viewpoint, with the turbine rotor standing above the horizon formed
by the rising ground followed by the B3247. A high magnitude effect of
moderate/major to major significance would arise for HSRs at this viewpoint.’

5.33

According to Table A1.5 a high magnitude of effect on a high sensitivity
receptor results in a major significance of effect, not a moderate/major to
major significance of effect as stated.

5.34

With regard to Viewpoint 14 it is stated that ‘Viewpoint 14 is located near
holiday chalets at the western edge of the Tregonhawke Battery on the Military
Road, 831m from the Proposal. For users of the SWCP and nearby residents
(HSRs), the effect would be of high magnitude and moderate/major to major
significance.’

5.35

Once again according to Table A1.5 a high magnitude of effect on a high
sensitivity receptor results in a major significance of effect, not a
moderate/major to major significance of effect as stated.

5.36

Such a level of adverse effects on users of the South West Coast Path and
on local residents should be sufficient on its own to justify refusal of
planning permission.

5.37

It is then stated that:
‘The assessment has considered various viewpoints in elevated locations on the
LDU 390 Hard rock plateau at 1.5 to 2.5km distance from the site. These include
viewpoint 4, on a footpath to the south-west of Treninnow (1732m to the southeast of the Proposal), viewpoint 5 at Tregantle Fort (1981m to the west), and
viewpoint 6 at Maker Heights (2561m to the east). From the footpath to the south-
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west of Treninnow, the turbine hub would appear between the intermediate
horizon formed by the crest of the hill above the site and the distant horizon
formed by high ground in the South East Cornwall Plateau CLCA approximately
25km to the north-west. For users of the footpath (HSRs), the turbine would be
relatively prominent in views and an effect of medium magnitude and
moderate/major significance would arise.’

5.38

This assessment is in accordance with Table A1.5. However such a level of
effect on users of this footpath must weigh against the proposal.

5.39

It is then stated that:
‘Viewpoint 5 at Tregantle Fort is located in a layby which is marked on Ordnance
Survey base-mapping as a viewpoint to the east/north-east. The turbine would lie
in the centre of the view along the hard rock plateau landscape to the south-east.
The turbine would not obstruct views to Plymouth or along the coastline to Rame
Head. For road users, who would be medium to high sensitivity receptors
(MHSRs) at this viewpoint (as the appreciation of views is likely to be one of the
reasons for stopping at this layby) the turbine hub would stand approximately one
blade length above the horizon formed by the rolling farmland to the south-east. A
medium magnitude effect of moderate to moderate/major significance would
arise.’ This assessment is in accordance with Table A1.5. These significant

effects must weigh against the proposal.
5.40

With regard to Viewpoint 6 it is stated that:
‘Viewpoint 6 at Maker Heights is located at a bench in the bend in the B3247
where the road meets a public footpath. The viewpoint offers views over Millbrook
and Millbrook Lake and the Hamoaze, with more distant views of the cliffs at the
western end of Whitsand Bay. For walkers (HSRs), a medium magnitude effect of
moderate to moderate/major significance would arise, with the turbine being
relatively prominent but not out of scale with views of the prevailing landscape. For
road users (MSRs at this viewpoint), the effect would be of moderate
significance.’

5.41

As stated earlier, looking at the single frame photomontage from Viewpoint
6 it is obvious that rather than the turbine ‘being relatively prominent but not
out of scale with views of the prevailing landscape’ in fact it would be an
incongruous, vertical manmade structure in a landscape that is totally
devoid of comparable structures. Its rotating blades would draw the eye and
significantly increase its adverse visual impact.

5.42

Viewpoint 6 is an important viewpoint as it lies on the boundary of the
AONB, and as such a correct assessment of the significance of effects is
vital. According to Table A1.5 a medium magnitude of effect on a high
sensitivity receptor results in a moderate/major significance of effect, not a
moderate to moderate/major significance of effect as stated
It is then stated that:

5.43

‘Viewpoint 17 (2245m to the north of the Proposal) is located in LDU 232 Hard
rock uplands near Hollowgutter Lane on one of the roads which provides access
south to St. John from the A374. From here, due to the topography, only the
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turbine blade tips would be visible above the horizon beyond St. John. While
effects would be less noticeable from a moving vehicle, the movement of the blade
tips may be perceptible above the horizon. A low magnitude effect of slight
significance would arise for road users (MSRs).’

5.44

This assessment is in accordance with Table A1.5. However as stated
previously, the University of Newcastle report was clear that:
‘Sometimes the whole structures (tower, nacelle and blades) are visible, fully or
predominantly, above the horizon. Sometimes the view includes a mixture of
elements – the whole structure of some, the upper part of the tower or the extreme
tips of rotors of others. In extreme cases, the only elements visible are rotors. The
first case is more visually coherent and the eye sees the structures with clarity.
The appearance of just the rotors, or the nacelle and rotors, above the
horizon produces a disconcerting effect when they are moving that we
would describe as less visually coherent, although the observer may mentally
fill-in the missing elements. The former appearance can have less impact than the
latter at the same distance, because the latter effect is unusual and disturbing
even when it is familiar.’ (Emphasis supplied)

5.45

Close examination of the photomontage from Viewpoint 17 shows that the
whole of the upper turbine blades would be visible, not just the blade tips as
stated in the LVR. The photomontage also demonstrates that there are no
other moving features within the view. All of this indicates that the
magnitude of effect would be higher than low.

5.46

The LVR then continues that:
‘A number of coastal views have been assessed. These include the view from the
Rame Head promontory (viewpoint 8, 4195m to the south of the Proposal), which
offers wide views both north-east and north-west along the coastline and south out
to sea. Receptors at this viewpoint would be walkers on the SWCP, which passes
below Rame Head Chapel, or those who have parked nearby to walk up to the
chapel. For these HSRs, low magnitude effects of moderate significance would
arise. The turbine hub would stand on the horizon beyond Tregonhawke Battery.
At a distance of over 4km, the movement of the blades above the horizon would
be noticeable only in clear conditions.’ This assessment is in accordance with

Table A1.5.
5.47

It is then stated that:
‘A view eastwards along Whitsand Bay is illustrated by viewpoint 9 on the SWCP
at Whitsand Bay Golf Course (4458m to the west of the Proposal). In this view, the
turbine hub would stand roughly two-thirds of a blade length above the horizon
formed by the edge of the LDU 390 Hard rock plateau. The movement of the
turbine blades would be noticeable in clear conditions only. In the context of the
wide view of the coastal landscape, the turbine would bring about a low magnitude
visual effect. For walkers at this viewpoint, the effect would be of moderate
significance.’

5.48

Bearing in mind the findings of the University of Newcastle Report and the
fact that the hub and blades would be visible above the horizon along with
the fact that the photomontage demonstrates that there are no other
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moving features within the view then the indications are that the magnitude
of effect would be higher than low.
5.49

The rest of the viewpoint assessments in section 4.3.2 appear to comply
with Table A1.5.

5.50

Table 4.2 at section 4.3.3 of the LVR contains assessments of the
photomontages with regard to visual effects on settlements and local
residents. Once again in a number of instances there are underassessments of the effects as detailed below.

5.51

Regarding Withnoe Barton, which is 441m to the south/south-west, the
magnitude of effect on this high sensitivity receptor is stated to be medium
to high resulting in a significance of effect of moderate/major. According to
Table A1.5 a medium magnitude of effect on this high sensitivity receptor
would result in a significance of effect moderate/major whilst a high
magnitude of effect would result in a major significance of effect. The
significance of effect has clearly been under-assessed but in any case the
significant effects on this dwelling must weigh against the proposal.

5.52

Regarding Stone Farm, which is 497m to the south, the magnitude of effect
on this high sensitivity receptor is stated to be medium to high resulting in
a significance of effect of moderate to moderate/major. According to
Table A1.5 a medium magnitude of effect on this high sensitivity receptor
would result in a significance of effect moderate/major whilst a high
magnitude of effect would result in a major significance of effect. Once
again the significance of effect has clearly been under-assessed but in any
case these significant effects on this dwelling must weigh against the
proposal.

5.53

Table 4.2 sets out that for the Eastern edge of Freathy (7 dwellings,
including King Dart, nos. 86, 88, 89, 92, 93, and Freathy Bungalow), 573m
to the west the magnitude of effect on these high sensitivity receptors
would be high resulting in a significance of effect of moderate/major to
major. According to Table A1.5 a high magnitude of effect on this high
sensitivity receptor would result in a significance of effect major not
moderate/major to major as stated. Once again the significance of effect
has clearly been under-assessed but in any case the significant effects on
these dwellings must weigh against the proposal.

5.54

Regarding Freathy Farm, 647m to the west, Table 4.2 sets out that the
magnitude of effect on this high sensitivity receptor would be medium
resulting in a significance of effect of moderate. According to Table A1.5 a
medium magnitude of effect on this high sensitivity receptor would result in
a significance of effect moderate/major not moderate as stated. Once
again the significance of effect has clearly been under-assessed but in any
case the significant effects on these dwellings must weigh against the
proposal.
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5.55

With regard to the main settlement at Freathy (approximately 120
dwellings), 725m to 1010m to the south-west) Table 4.2 sets out that the
magnitude of effect on these high sensitivity receptors would be up to high
resulting in a significance of effect of up to moderate/major to major.
According to Table A1.5 a high magnitude of effect on this high sensitivity
receptor would result in a significance of effect of major. Therefore the
resultant significance of effect should be up to major not up to
moderate/major to major as stated. Once again the significance of effect
has clearly been under-assessed but in any case the significant effects on
these dwellings must weigh against the proposal.

5.56

Regarding New Barn, 745m to the east, Table 4.2 sets out that the
magnitude of effect on this high sensitivity receptor would be high resulting
in a significance of effect of moderate/major to major. According to Table
A1.5 a high magnitude of effect on this high sensitivity receptor would
result in a significance of effect of major, not moderate/major to major as
stated. Once again the significance of effect has clearly been underassessed but in any case the significant effects on this dwelling must weigh
against the proposal.

5.57

With regard to Tregonhawke Farm and Bungalow, 940m to the south-east,
Table 4.2 sets out that the magnitude of effect on these high sensitivity
receptors would be up to medium to high resulting in a significance of
effect of up to moderate/major to major. This accords with Table A1.5 and
the significant effects on these dwellings must weigh against the proposal.

5.58

Regarding the Whitsand Bay Holiday Park, (approximately 60 holiday
chalets), 782 to 1182m to the south, Table 4.2 sets out that the magnitude
of effect on these high sensitivity receptors would be up to high resulting
in a significance of effect of up to moderate/major to major. According to
Table A1.4 a high magnitude of effect on a high sensitivity receptor results
in a major significance of effect. Therefore the significance of effect should
be up to major, not up to moderate/major to major as stated. Once again
the significance of effect has clearly been under-assessed but in any case
the significant effects on the Holiday Park must weigh against the proposal.
It should be noted that many of the lodges on the Holiday Park are in
private ownership.

5.59

With regard to Treninnow, 1.7km to the south-east, Table 4.2 sets out that
the magnitude of effect on this high sensitivity receptor would be low to
medium resulting in a significance of effect of moderate. According to
Table A1.4 a low magnitude of effect on a high sensitivity receptor results
in a moderate significance of effect, whilst a medium magnitude of effect
results in a moderate/major significance of effect. Quite clearly the
significance of effect on this dwelling should be moderate to
moderate/major, not moderate as stated. Once again the significance of
effect has clearly been under-assessed but in any case the significant
effects on this dwelling must weigh against the proposal.
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5.60

Regarding Millbrook (comprising Higher Hounster, Dodbrook, Blindwell,
Anderton, Insworke), 1 to 2.4km to the northeast, Table 4.2 sets out that the
magnitude of effect on these high sensitivity receptors would be up to low
to medium, resulting in a significance of effect of up to moderate.
According to Table A1.4 a low magnitude of effect on a high sensitivity
receptor results in a moderate significance of effect whilst a medium
magnitude of effect results in a moderate/major significance of effect.
Quite clearly the significance of effect should be up to moderate/major,
not up to moderate as stated. Once again the significance of effect has
clearly been under-assessed but in any case the significant effects on these
dwellings must weigh against the proposal.

5.61

It is clear that the present outlook from all of the properties within the area
is of an unspoilt rural landscape with no vertical manmade features. The
introduction of a wind turbine of the size proposed in this application would
introduce a stark, incongruous vertical manmade feature with rotating
blades that would draw the eye and so further increase its visual impact.
The introduction of such a feature must inevitably have a significant
detrimental impact on the visual amenity of a large number of residential
properties.

5.62

Furthermore, residents will not only be adversely affected whilst in their
homes or gardens. As the Inspector at the Penpell Farm, Par, Cornwall
appeal5 stated ‘The visual effects of the proposal are the effects upon views and
the general visual amenity as experienced by people, and in my opinion, people
are sensitive receptors not only when in their home or garden, but also when
moving around the locality in the course of daily life, coming to and from the home,
visiting neighbours, walking the dog, riding out on a horse and so on. So the
consideration of visual effects is inextricably bound with the impact of the proposal
upon the local community which goes beyond individual impacts in a particular
home or garden.’

5.63

The Inspector at the Beech Farm, Lamerton, Tavistock appeal6 supported
this view and also made a valuable point about screening by vegetation ‘Nor
do I agree that, because vegetation would hide views of the turbines from many
locations and many nearby dwellings have no windows facing the turbines, or only
those to non-habitable rooms, their visual effect on receptors would be slight or
none. Occupiers of local dwellings would be aware of the presence of the turbines
and they would carry that awareness with them at all times as they move about the
locality, anticipating glimpses or views. Hence they would sense their presence
even though the structures might be hidden by vegetation, landform or buildings
for longer or shorter periods. Such perceptions are important; in effect the turbines
would become part of the landscape in the minds’ eye of those living and working
locally. Given the height, verticality and movement of the turbines, I consider they
would have a very significant effect on those receptors.’

5.64

5
6

Regarding Visitors/Recreational landscape users Table 4.3 of the LVR sets
out the effects on these receptors. Once again the effects in some cases
have been under-assessed as is shown below.

APP/Q0830/A/05/1189328
APP/Q1153/A/04/1170234
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5.65

Regarding the SW Coast Path the magnitude of effect on the high
sensitivity users of this important recreational route are given as up to high
resulting in a significance of effect of up to moderate/major to major.
According to Table A1.5 a high magnitude of effect on a high sensitivity
receptor results in a major significance of effect. Quite clearly the
significance of effect should be up to major, not up to moderate/major to
major as stated. These major effects on users of the SW Coast Path
should be sufficient to warrant refusal of planning permission.

5.66

With regard to footpaths 619/12/1 and 619/11/1, 650 to 935m to the
northeast, Table 4.3 sets out that users of these footpaths would be of
medium to high sensitivity and the magnitude of effect would be up to
high, resulting in a significance of effect of up to moderate/major.
According to Table A1.5 a high magnitude of effect on a high sensitivity
receptor results in a major significance of effect. Quite clearly the
significance of effect should be up to major, not up to moderate/major as
stated. The effects on users of these footpaths must weigh heavily against
the proposal.

5.67

Regarding footpath 628/2/1, 0.9 to 1.1km to the northwest, Table 4.3 once
again sets out that users of these footpaths would be of medium to high
sensitivity and the magnitude of effect would be up to high, resulting in a
significance of effect of up to moderate/major. Once again according to
Table A1.5 a high magnitude of effect on a high sensitivity receptor results
in a major significance of effect. Quite clearly the significance of effect
should be up to major, not up to moderate/major as stated. Once again
the effects on users of this footpath must weigh heavily against the
proposal.

5.68

With regard to footpath 617/17/1, 1.65 to 1.8km to the south-east, Table 4.3
sets out that the users of this footpath would be of high sensitivity and the
magnitude of effect would be medium, resulting in a significance of effect
of moderate/major. This assessment is correct according to Table A1.5
and once again these significant effects on users of this footpath must
weigh heavily against the proposal.

5.69

Regarding footpaths 617/16/1 and 617/16/2,1.7 to 2.1km to the east/southeast, once again Table 4.3 sets out that users of this footpath would be of
high sensitivity and the magnitude of effect would be medium, resulting in
a significance of effect of moderate/major. This assessment is correct
according to Table A1.5 and once again these significant effects on users
of these footpaths must weigh heavily against the proposal.

5.70

Regarding footpath 617/39/1, 2.5km to the east, once again Table 4.3 sets
out that users of this footpath would be of high sensitivity and the
magnitude of effect would be medium, resulting in a significance of effect
of moderate/major. This assessment is correct according to Table A1.5
and once again these significant effects on users of this footpath must
weigh heavily against the proposal.
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5.71

According to Table 4.3 there would be no significant effects on users of
footpath 639/4/1, 2 or the Mount Edgcumbe Country Park.

5.72

It is then stated that:
‘Besides the footpath network, local lanes are used by walkers. Walkers using
local lanes as a recreational resource would have a higher sensitivity to changes
in views than motorists using lanes to reach destinations. Walkers on local lanes
are assumed in this assessment to have a similar medium-to high sensitivity to
changes in views, as walkers on local footpaths. Lanes near the site which may be
used as local recreational routes include, within 1km of the site Mendennick Hill,
Withnoe Lane, Donkey Lane, and Radford Lane. On stretches where views lanes,
effects would be of up to high magnitude and moderate/major to major
significance (see following Section on Users of the road and transport network).’

5.73

This seems a reasonable assessment of the significance of effect on these
local lanes and the effects must weigh against the proposal.

5.74

Regarding users of the road and transport network, it is stated that:
‘The B3247 is the nearest main road. At its closest it is 0.5km to the north of the
Proposal. The road passes through the zone in which the turbine would be a
defining feature in the landscape. The section of the route between Higher
Hounster and the junction with Withnoe Lane would offer views for motorists
heading westwards. The route between Higher Tregantle and the junction with
Withnoe Lane would offer views for motorists heading eastwards. Motorists on this
road are assumed to be MSRs. Effects of up to high magnitude and
moderate/major significance would arise along these stretches to approximately
1km from the Proposal. The effects for motorists would be more transient than for
those who are at stationary viewpoints or walking through the landscape and are
therefore less important.’ These significant effects must weigh heavily against

the proposal.
5.75

It is then stated that:
‘The B3247 would offer views from slightly further out, including from Tregantle
Fort (viewpoint 5 at 1.9km distance) from where it is predicted that medium
magnitude effects of moderate to moderate/major significance would arise, with
receptors at this viewpoint given a medium-to-high sensitivity due to the layby at
the fort being a specific viewpoint which is marked on Ordnance Survey (OS)
mapping. From Maker Heights (viewpoint 6 at 2.5km distance), an elevated
viewpoint above Millbrook, road users (MSRs) would have a brief glimpsed view to
the side of the direction of travel before the road descends into Millbrook and
leaves the ZTV (Figure 1180/03b).’

5.76

Clearly these effects weigh against the proposal, but in addition it could be
argued that the receptors using this layby should be designated as high
sensitivity receptors, not medium-to-high sensitivity receptors as
Viewpoint 5 is a viewpoint which is marked on Ordnance Survey mapping.
One of the criteria for high sensitivity receptors at Table A1.3 of Appendix 1
to the LVR is ‘Viewpoints in a high-value landscape, recognised in published
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maps or guides’. Clearly as this viewpoint is marked on Ordnance Survey

maps then it is an important viewpoint.
5.77

It is then further stated that:
‘Within 1km of the site, Mendennick Hill, Withnoe Lane, Donkey Lane, and
Radford Lane all lie partially or wholly within the ZTV. Views would tend only to be
glimpsed for short stretches where the topography and vegetation combine to
allow views in the direction of travel. Such stretches would exist in the following
locations:
•
•
•

Heading east to the south of Higher Tregantle Farm on Radford Lane
Heading south from the junction of Withnoe Lane and the B3247
Heading north on Withnoe Lane from Withnoe Barton.
Effects for road users on the above stretches would be up to high magnitude and
moderate/major significance.’ These significant effects must weigh against

the proposal.
5.78

Regarding cumulative effects, there are two large scale solar farms within
ca. 500m of the proposed turbine and at 5.3.2 of the LVY it is stated that:
‘The construction of both solar photovoltaic projects and the Proposal would result
in a cumulative landscape effect, with an increased prevalence of renewable
energy infrastructure. The cumulative landscape effect arising between the turbine
and the solar schemes for this medium to high sensitivity landscape would be of
medium magnitude and moderate to moderate/major significance. This would
be a reversible effect: the existing landscape character could be restored were all
elements of the solar and wind turbine developments to be removed.’

5.79

Regarding cumulative visual effects with other wind turbines it is stated at
5.4.1 that ‘It is concluded that the Proposal would not contribute to significant
combined visual effects Proposed Wind Turbine at the Land at Bridgemoor,
with any of the CASs assessed.’

5.80

However with regard to the two nearby solar farms it is concluded that:
‘In middle-distance views, which exist mainly only from more elevated areas within
approximately 3km of the proposed turbine, there would be views of the solar
schemes in combination with the Proposal. These would arise primarily from
viewpoints to the south-east and south from more elevated areas towards the end
of the Rame peninsula. From viewpoint 4 near Treninnow, the Proposal would
stand between the two solar schemes, which would be visible within the existing
field structure either side of the crest of Mendennick Hill. The horizontal field of
view (HFV) occupied by renewable energy development would be approximately
30 degrees. The solar schemes would be differentiated from surrounding arable or
pasture fields by the colour and texture of the rows of solar panels. A similar effect
would arise from viewpoint 6 at Maker Heights, from where the turbine would be
present in front of the Freathy solar park in this view, although the HFV containing
renewable energy development would be narrower (roughly 20 degrees) and the
rows of solar panels would be viewed at a more oblique angle than from viewpoint
4. The effect in combination for users of the footpaths (HSRs) at viewpoint 4 and
viewpoint 6 would be of low to medium magnitude and moderate significance.
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Views in combination would also arise from elevated viewpoints to the west and
north-west. For example from viewpoint 5 at Tregantle Fort, both solar schemes
would appear to the north of the proposed turbine, appearing either side of the
B3247 towards the summit of Mendennick Hill. For road users at this recognised
viewpoint (MHSRs), the effect would be of low to medium magnitude and
moderate significance.’

5.81

Regarding users of the footpaths, Table A1.5 at Appendix 1 of the LVR
shows that a low magnitude of effect on a high sensitivity receptor results
in a moderate significance of effect, and that a medium magnitude of
effect results in a moderate/major significance of effect. Therefore the
significance of effect on the users of these footpaths should be moderate
to moderate/major, not moderate as stated.

5.82

From all of the above it is clear that, notwithstanding the apparent attempts
by the applicant to under assess the landscape and visual impacts of the
proposal, the effects on the surrounding landscape, including the AONB,
along with the visual effects on a large number of dwellings, and also the
failure by the applicant to assess the effects on the AGLV within which the
turbine would be sited, mean that planning permission should be refused.

6

Shadow flicker/shadow throw

6.1

Under certain daylight conditions shadows can be cast from the blades of a
wind turbine. These shadows move as the turbine blades rotate and as the
sun tracks across the sky. At certain times of the day and of the year this
shadow movement may be cast across neighbouring dwellings. Rooms
within properties that face the turbines will go dark and then light again at
blade passing frequency. This is known as shadow flicker.

6.2

Shadow throw is the shadows of the turbine blades moving across the
ground and can affect people enjoying their external areas and also farmers
working their land. Shadow throw is closely related to shadow flicker but is
much more difficult to mitigate.7

6.3

At 3.4 of the Environmental Considerations Statement it is stated that ‘The
submitted drawing ref: 1164e/D001, illustrates that no residential properties fall
within the shadow flicker zone, therefore this has not been further assessed as
part of the application.’

6.4

However that is not the end of the matter as there has been no
consideration of the effects of shadow throw.

6.5

Returning to shadow throw, under certain conditions the shadows of the
turbine blades would sweep across the ground within the shadow flicker
zone shown in submitted Shadow Flicker Plan. This is very intrusive when it
occurs and effects residents enjoying their outdoor amenity area and
neighbouring landowners when they are tending their land.

7

A good example of shadow throw can be seen at http://www.youtube.com/watch?v=mDcqJ-tExe4
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6.6

At Appendix 7 of this NRWT response is the submitted shadow flicker plan
with the blue line boundary added which shows the land under the
ownership of the applicant.

6.7

It can be seen that the effects of shadow throw would extend well beyond
the site boundary. The effects on neighbouring farmers as they tended their
land within the shadow throw area would be significant when it occurred.

6.8

There are similarities to that situation at the Brightenber Hill appeal8 where
the proximity of the turbines to land owned by a farm known as Ashtree
Farm where shadow throw was a reason for the Inspector dismissing the
appeal.

6.9

The wind farm proposal which was the subject of that appeal consisted of
five turbines, each 100m to blade tip. The main concern expressed by the
Inspector was over turbine T4 which would have been within approximately
150m of the boundary of land belonging to Ashtree Farm. In the case of the
Bridge Moor application the turbine with a tip height of 67m would be
smaller than those at Brightenber Hill but would be within ca 60m9 of land
owned by third party landowners with the blade tips passing within 50m of
the hedge to the north of the turbine site10, so shadow throw could be much
worse than that at the Brightenber Hill appeal. The turbine would also be
within fall over distance of land under third party ownership.

6.10

The Brightenber Hill Inspector stated that ‘The wind turbines would dominate
the farmland between the farmhouse and the site to an even greater extent and
time spent by the family working the land would be accompanied by both the
presence of the towers and hubs and by the turning blades. During early morning
hours turning blades would cast moving shadows across the fields between the
site and the farmhouse. It is possible, given its position to the north-east of the
farmhouse and its height, that the blades of turbine T1 would cast moving
shadows close to the farmhouse. Whilst on the farm the Coates family would have
little respite from the presence of the wind turbines and, most importantly, their
enjoyment of their place of residence would be significantly undermined.’

6.11

The Inspector concluded that ‘This very serious adverse effect of the wind farm
would blight the lives of the Coates family for a generation.’

6.12

A similar situation arises with this Bridge Moor proposal and NRWT
considers that the effects of shadow throw on third party landowners are
sufficient to warrant refusal of planning consent. The Council should also
consider the fact that the turbine would be within fall over distance of land
outside of the control of the applicant.

8

APP/C2708/A/09/2107843
Measured using Google Earth.
10
According to the submitted Bat and Barn Owl Survey.
9
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7

Impacts on heritage assets

7.1

The applicant submitted an assessment of the effects on the setting of
heritage assets produced by SW Archaeology (SWA). This assessment
identifies a degree of harm to the setting of a number of heritage assets,
and yet it would appear that the Council has not consulted Historic England.

7.2

The Council should be mindful of the High Court judgement in the case of
Gerber, R (on the application of) v Wiltshire Council [2015] EWHC 524
(Admin) where Wiltshire Council failed to consult English Heritage (as it
then was) over a proposed solar farm. The High Court quashed the
planning permission on a number of grounds, one of which was the failure
by the Council to consult English Heritage. The Gerber Judgement is at
Appendix 6 of this NRWT objection response. Should planning permission
be granted then that could lead to a Judicial Review.

7.3

Before dealing with the SWA assessment it is advisable to consider recent
clarification of the importance of harm to heritage assets that has been
made by the Courts.

7.4

The issue of the degree of weight to be given to harm to heritage assets
has been clarified by the Court of Appeal which examined the decision of
Lang J in the Barnwell Manor case and confirmed her interpretation of S66
(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990.

7.5

Having examined the authorities, Sullivan LJ concluded at para 24 that:
Parliament in enacting S66(1) did intend that the desirability of preserving the
setting of listed buildings should not simply be given careful consideration by the
decision maker for the purpose of deciding whether there would be some harm,
but should be given ‘considerable importance and weight when the decision maker
carries out the balancing exercise.’

7.6

In other words, the assessment of the degree of harm to the setting of a
listed building was a matter for the Inspector’s planning judgement, but ‘he
was not then free to give that harm such weight as he chose when carrying out the
balancing exercise.’11 Indeed the judge made it clear that ‘that a finding of
harm to the setting of a listed building is a consideration to which the decisionmaker must give “considerable importance and weight.”

7.7

Furthermore, it is settled in law that ‘preserving’ a listed building or its
setting, means ‘doing no harm’. The meaning is identical in S72(1) in relation
to preserving the character of a conservation area. If harm will be caused to
a listed building or its setting, there is a ‘strong presumption against the grant
of planning permission’.12

7.8

If the harm caused is less than substantial in the terms of Framework para
134 (reproducing the wording of policy HE9.4 of the now revoked PPS5),
this does not mean that the statutory duty imposed by S66(1) can be

11
12

Paragraph 22 of the judgement
See Lord Bridge in South Lakeland DC v Secretary of State for the Environment [1992] AC 141 at 150.
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ignored. The considerable weight to be given to the desirability of
preserving the setting of all listed buildings must be put into the planning
balance, thus distinguishing the process from the ordinary balancing
process of weighing harm against benefit with no additional weighting on
either side. The assessment of the degree of harm is a matter for planning
judgement but the balancing of that harm against benefit must as a matter
of law take into account S66(1) and the presumption against the grant of
planning consent arising under it.13
7.9

Where S66(1) of the Listed Buildings Act is in play, in the balancing
exercise the scales are not evenly balanced. Following the Barnwell
judgment it is clear that there must be ‘considerable importance and weight’
given to any harm to a heritage asset. It is not sufficient to simply weigh this
harm against the public benefits.

7.10

Finally on the matter of the degree of weight to be given to harm to heritage
assets in the planning balance, it is worth studying the South Torfrey Farm
Consent Order which is at Appendix 8 of this NRWT response. The
Consent Order refers to the original Barnwell Manor High Court judgement
and predates the Barnwell Manor Court of Appeal judgement.

7.11

The Consent Order makes it very clear that ‘the decision maker, having found
harm to a heritage asset, has to properly direct himself that the harm must be
given considerable weight or that there is a strong presumption against the grant
of planning permission. So the test is not just whether the advantages of the
scheme outweigh the harm in a loose or general sense, but whether they
sufficiently outweigh harm so as to rebut the strong presumption against the grant
of permission.’

7.12

In that case the Inspector found that there would be less than substantial
harm in terms of the Framework to a Grade I listed church and to a Grade II
listed farmhouse. The Consent Order stated that ‘Applying Sullivan LJ’s
approach, the Inspector falls into error. Having found harm, he did not direct
himself that he had to give the harm considerable weight or apply a presumption
against the grant of planning permission when balancing the benefits against the
harm.’

7.13

The Consent Order concluded that ‘On this basis the First Defendant concedes
that the Inspector’s decision should not be allowed to stand and that the decision
should therefore be quashed and the matter be remitted to the First Defendant for
his redetermination.’

7.14

The appeal was subsequently recovered by the Secretary of State and redetermined by means of a public hearing. The Secretary of State dismissed
the appeal14 on the recommendations of the Inspector.

7.15

Also of relevance is the Consent Order quashing the Smeather’s Farm
Inspector’s decision15 which is at Appendix 9 of this NRWT response. The

13

See Sullivan LJ in Barnwell at para 28.
APP/D0840/A/12/2186603
15
APP/D0840/A/13/2189954
14
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Consent Order states that ‘The First Defendant concedes that in considering
any harm to the setting of the Grade I listed churches the inspector’s decision did
not provide sufficient justification’

7.16

The inspector’s decision was quashed, and the appeal was recovered by
the Secretary of State. The appeal was due to be re-determined by means
of a public inquiry but the appellant subsequently withdrew the appeal.

7.17

The words of the Secretary of State in dismissing the recent Ashfordby
appeal16 decision are also helpful:
‘In carefully considering the Inspector’s assessment of heritage matters at IR74104, the Secretary of State has done so in the context of the High Court judgment
in respect of wind farm development at Barnwell Manor, Sudborough,
Northamptonshire of 8 March 2013 (listed by the Inspector as Inquiry document
17.24 on page 79 of the IR); and the subsequent confirmation of that Judgment by
the Court of Appeal on 18 February 2014. Whilst accepting that it is a matter of the
Inspector’s judgment as to whether substantial harm would be caused to the
significance of any other heritage asset in addition to St Bartholomew’s Church
(IR83), the Secretary of State takes the view that the Inspector’s conclusion with
respect to that building means that, under the terms of S66 of the LB Act and
paragraph 133 of the Framework, he must give that matter considerable
importance and weight. The Secretary of State agrees with the Inspector (IR87)
that the turbines would not combine with the Church or the positive features of its
setting to form a harmonious group and, in view of the strong presumption
against the granting of planning permission for development which will
harm the character and appearance of the building, disagrees with the
Inspector’s conclusions at IR88-90 and gives substantial weight to the
substantial harm to Welby Church.
The Secretary of State has also given careful consideration to the Inspector’s
findings regarding the other designated heritage assets that would be affected by
the appeal scheme and which the Inspector considers would suffer from significant
but less than substantial harm to their intrinsic value (IR90-104). While the
Secretary of State accepts that each of these assets may well suffer from
less than substantial harm if considered separately as being the only asset
of any significance, he takes the view that, looking at the sum total of the
impact on so many and varied assets, the harm caused is arguably greater
than the sum of its parts. Overall, therefore, and having regard to the need to
weigh this against the public benefits of the appeal scheme in accordance with
paragraph 134 of the Framework, the Secretary of State takes the view that, in his
overall balancing exercise, the Inspector has placed less weight than appropriate
on the harm caused to the significance of these heritage assets.’ (Emphasis

supplied)
7.18

16

In summary, case law has now established that a finding of any degree of
harm to the setting of a listed building is a consideration to which the
decision-maker must give considerable importance and weight, whether
that harm is substantial or less than substantial in terms of the NPPF is not
material in this respect. Additionally, if any degree of harm will be caused to

APP/Y2430/A/13/2191290
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a listed building or its setting, there is a strong presumption against the
grant of planning permission.
7.19

Additionally, where S66(1) of the Listed Buildings Act is in play, in the
balancing exercise the scales are not evenly balanced. Following the
Barnwell judgment it is clear that there must be ‘considerable importance and
weight’ given to any harm to a heritage asset. It is not sufficient to simply
weigh this harm against the public benefits.

7.20

Furthermore, it is settled in law that ‘preserving’ a listed building or its
setting, means ‘doing no harm’.

7.21

As stated above, the applicant submitted an assessment of the effects on
the setting of heritage assets produced by SW Archaeology (SWA). This
assessment is flawed in a number of ways as will be explained below.

7.22

English Heritage (now Historic England) produced a document entitled
‘Recommended information for renewable energy generation development
proposals’ which is at Appendix 10 of this NRWT response. One of the
recommendations is that ‘Photomontages should include views with heritage
assets and the proposed development accurately scaled in the same view. We
recommend single-image photography with a 70mm to 80mm lens on a fixed body
with reproduction capable of viewing at over 200mm height minimum. Details of
camera, lens, viewing and software details for montages should be supplied (see
Visualisation Standards for Wind Energy development (Highland Council 2010)).’

7.23

The SWA assessment does not include any photomontages and so is
contrary to the English Heritage recommendations. The assessment does
contain some photographs but photographs are of no value in assessing
the effects of a proposed turbine that has not yet been built.

7.24

It is noted that although dated 21 May 2015 the SWA assessment states at
4.2 under the heading Setting and Views that ‘The principle guidance on this
topic is contained within two EH publications: The Setting of Heritage Assets
(2011) and Seeing History in the View (2011).’

7.25

In fact on 1 April 2015 English Heritage English Heritage separated into two
different bodies. A organisation retaining the name English Heritage now
looks after the National Heritage Collection whilst the newly named
organisation called Historic England continues the statutory role of giving
expert, constructive advice to owners, local authorities and the public, and
championing the wider historic environment.

7.26

The English Heritage publication ‘The Setting of Heritage Assets’ was
superseded by a new document produced by Historic England entitled
‘Good Practice Advice 3 – The Setting of Heritage Assets’. It is remarkable that
SWA was apparently unaware of this when it produced its assessment. All
references to ‘The Setting of Heritage Assets’ in the SWA assessment should
clearly be ignored.

7.27

It is then stated that:
30

‘The HVIA below sets out to determine the magnitude of the effect (with reference
to the Sinclair-Thomas Matrix and other guidance, see below) and the sensitivity of
the heritage asset to that effect. The fundamental issue is that proximity and visual
and/or aural relationships may affect the experience of a heritage asset, but if
setting is tangential to the significance of that monument or structure, then the
impact assessment will reflect this.’

7.28

The assessment relies heavily on the Sinclair-Thomas Matrix but it must be
noted that as long ago as 2002 the University of Newcastle Report17 threw
doubt on the reliability of this document and stated that:
‘The most explicit and structured recommendations on the specific issue of the
potential visual impact of wind turbines in relation to distance appears to be the
self-styled Sinclair-Thomas Matrix (CPRW, 1999; Sinclair, 2001). This has its
origins in a table produced in 1996 by a planning officer of Powys County Council
(Thomas) and since revised and updated by a consultant (Sinclair). Assuming
unimpeded, good visibility, Thomas defined 9 distance bands (A-I) and classified
these with a visual impact rating from “dominant” (A) to “negligible” (I). This initial
table was devised based on the 25 and 31 m hub machines built at Cemaes and
Llandinam (Wales) in 1992. At that time, Thomas concluded that “15 km is
considered to be the appropriate radius distance for study” and according to
Sinclair, this became recognised as the norm for ZVI in EIA (apparently
irrespective of turbine size).
Sinclair repeated the analysis, concluded that the Thomas distance bands were
“rather conservative”, and revised them upwards. Sinclair then extended the
approach to viewpoints around other windfarms, including larger (72 m) turbines at
Great Eppleton (Durham), and also projected or extrapolated the
recommendations to encompass 90-100 m turbines. Both authors acknowledge
that the Matrix is a general guide, especially at the margins of each band,
and recognise the important influences of local conditions, viewing direction,
turbine Sinclair-Thomas Matrix is reproduced in Table 4 (from Sinclair, 2001) (it is
repeated in slightly different form in CPRW, 1999).
We have not been able to determine if this Matrix is in widespread use, or if
it has been accepted, challenged or revised at public inquiries (although we
are aware that it has been presented and used at public inquiries). It is not
referred to in any ES we have examined (although many of these pre-date
production of the Matrix) and it is not referred to in any of the literature we have
examined, barring its citation in CPRW (1999) and Sinclair (2001) and mention in
the consultation responses to Draft NPPG6.
Our initial diagnosis is that the Matrix raises several issues and difficulties
of interpretation, including the fact that it is based on the professional (if
experienced) opinion of two people, and that it sometimes conflates two
separate points – magnitude and significance – for example in using the valueladen word “intrusive” in Band C. Such confusion persists in the tables because
Table section A does not have the same columns as Table section B, where in the
latter, magnitude and significance are separated. However, we have attempted to

17

University of Newcastle (2002) Visual Assessment of Windfarms Best Practice. Scottish Natural
Heritage Commissioned Report F01AA303A.
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apply the Matrix during the case study visits and this is discussed further at section
6.2.’

7.29

Bearing in mind the doubt thrown on the accuracy of the Sinclair-Thomas
Matrix by the University of Newcastle as long ago as 2002 it is difficult to
understand why SWA still relies on the matrix in 2015.

7.30

It is interesting to note that at 4.4 under ‘Methodology’ the SWA assessment
refers to ‘The methodology adopted in this document is based on that outlined in
The Setting of Heritage Assets (English Heritage 2011), with reference to other
guidance, particularly the Visual Assessment of Windfarms: Best Practice
(University of Newcastle 2002)……’ and yet seems unaware of the doubts

expressed by the University of Newcastle regarding the Sinclair-Thomas
Matrix.
7.31

At 4.2 reference is made to the NPPF and paragraph 128 is quoted in full:
‘In determining applications, local planning authorities should require the applicant
to describe the significance of any heritage assets affected, including the
contribution made by their setting. The level of detail should be proportionate
to the assets’ importance and no more than is sufficient to understand the potential
impact of the proposal on their significance. As a minimum the relevant historic
environment record should be consulted and the heritage assets assessed using
appropriate expertise where necessary. Where a site on which a development is
proposed includes or has the potential to include heritage assets with
archaeological interest, local planning authorities should require developers to
submit an appropriate desk-based assessment and, where necessary, a field
evaluation.’ (Original emphasis)

7.32

From the emphasis that SWA applied to the wording of paragraph 128 of
the NPPF it is clearly recognised that the contribution made by their setting
to the significance of heritage assets should be described, but has
consistently failed to do so in the assessment.

7.33

It is unfortunate that in its assessment of the effects on heritage assets the
SWA assessment relies on landscape terminology such as moderate,
moderate to substantial and so on instead of assessing the effects as less
than substantial or substantial as used by the NPPF. This means that it is
necessary to interpretate the results of the assessment in terms of the
NPPF.

7.34

Without the expert input from Heritage England it is unsafe to challenge the
results of the SWA assessment. That being the case the results of the
assessment are set out below.

7.35

The SWA assessment shows at 4.9 that:
•

One Grade II heritage asset (Withnoe Farmhouse and Withnoe
Barton) would experience Moderate to Major effects which could be
considered to be substantial in terms of the NPPF.
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The Historic Landscape would experience Moderate to Major effects
which could be considered to be substantial in terms of the NPPF.

•

•

The aggregate effects of the proposal would be Moderate to Major
which could be considered to be substantial in terms of the NPPF.

•

11 heritage assets would experience Moderate effects:
-

Tregantle Fort (Scheduled Ancient Monument)
GI Registered Park and Garden at Mount Edgecumbe
GI Church of St. John
GI Church of St. Mary and St. Julian
GI Church of St. Germanus
GII Tregonhawke Farmhouse
GII Bee Boles 10m W of Tregonhawke Farmhouse
GII Mendennick Farmhouse
GII Higher Tregantle Farmhouse
GII Empacombe windmill
St John Conservation Area
12 heritage assets would experience Minor effects:

•
-

Scraesdon Fort (Scheduled Ancient Monument)
Battery with royal commission fortifications called
Redoubt 5 at Maker Heights (Scheduled Ancient Monument)
Cawsand Fort (Scheduled Ancient Monument)
The Royal Citadel (Scheduled Ancient Monument)
GI Church of St James
GII Milestone 0.6km from site
GII Lower Tregantle House
GII Anderton House
GII Registered Park and Garden at the Hoe
Devonport Conservation Area
Antony Conservation Area
13 heritage assets would experience Negligible to Minor effects:

•
-

Round on Berry Down (Scheduled Ancient Monument)
Mount Batten 17th century artillery tower, Civil War breastwork and
WWII remains (Scheduled Ancient Monument)
GI Church of St. Mary
GI Ince Castle
GI Royal Albert Bridge and 17 approach Spans
GI The Smeaton Tower
GII* Maryfield House
GII Venton House
GII Manor Farmhouse
GII West Park Cottages
The Barbican and The Hoe Conservation Area
Stonehouse Peninsula Conservation Area
33

-

Kingsand Conservation Area

7.36

For a single turbine to cause harm to the setting of 37 heritage assets
amply demonstrates that is the wrong proposal in the wrong place and also
justifies the conclusion in the SWA assessment that the aggregate effects
would be Moderate to Major and thus classed as substantial in terms of
the NPPF.

7.37

There can be no doubt that the effects of this proposal on heritage assets
are sufficient on their own to warrant refusal of planning permission.

8

Effects on tourism

8.1

As with most of Cornwall, the local economy of this area is heavily
dependent on tourism. One of the unique selling points of this location is
the unspoilt coastal landscape.

8.2

Bearing this in mind it is surprising that no attempt was made to assess the
effect that the proposal may have on local tourist based business. These
businesses employ substantial numbers of local people and provide vital
business to many local suppliers and contractors. The visitors are not static
but move around the area, enjoying the tranquil landscape and visiting
pubs, restaurants and shops, meaning that any reduction in visitor numbers
would have a widespread impact. Any negative impact on these businesses
would be contrary to Government policy as set out in Section 3 of the
NPPF.

8.3

Section 3 of the NPPF is entitled ‘Supporting a prosperous rural economy’ and
clearly shows the direction of travel by the Government over this. Although
directed at local plans and neighbourhood plans, the principles set out in
Section 3 are clearly pertinent to individual planning applications.

8.4

Section 3 states inter alia that: ‘Planning policies should support economic
growth in rural areas in order to create jobs and prosperity by taking a positive
approach to sustainable new development. To promote a strong rural economy,
local and neighbourhood plans should:
• support sustainable rural tourism and leisure developments that benefit
businesses in rural areas, communities and visitors, and which respect the
character of the countryside.’

8.5

There are a large number of tourist based businesses in the area along with
a large number of privately owned holiday chalets, the most affected of
which will be at Freathy and at Whitsand Bay Holiday Park.

8.6

As the applicant has not assessed the possible effects of the proposal on
local tourist based businesses there is no information on these effects.

8.7

This must weigh against the proposal.
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9

Ecology issues

9.1

As stated earlier, NRWT commissioned Dr Tim Reed, a leading ecologist,
to review the ecological issues involved in this application. Dr Reed’s
review is at Appendix 11 of this NRWT response and a summary of his
review is below.
Background
When reviewing documentation, it is expected that all of the material claimed by a
developer will be available, and that methods used were as stated in the text. It is
expected that simple things, such as methods claimed will be standardised, and
not mis-stated and used for advantage. Data should be available and comparable
if used in comparisons- if not, then serious doubts arise. When these and many
other aspects are in doubt, then this means that the building blocks for any impact
assessment are shaky. In which case, planning determination will require more,
suitable, data in order to proceed. What has been presented here is not fit for
purpose.
3.1 Summaries of key points from each document
3.1.1. Environmental Considerations Document by Aardvark September 2015.
[1] Aardwark states: that “The proposed wind turbine can be installed at this site
without a significant risk of negative impacts on individual bats or bat populations.”
As Spalding Associates (henceforth SA) failed to provide suitable data for the site
and environs, so that potential impacts can be discerned, discussed and
determined, this was not possible to so conclude.
[2] No consideration was made of the potential cumulative ecological impact of the
proposal. As the site is close to Special Areas of Conservation (SACs), Special
Protection Areas (SPAs) and other important bird sites, this is a basic omission.
No numeric data- basic to determining any cumulative effects- were provided for
either birds or bats, so that the Council is unable to make any independent third
party assessment of non-proffered data.
[3] In order that the ecological context can be understood, it is important that
correct methods are used, that data are presented, and that any claims made are
supported by data, workings or references. Bird and bat data and methods were
non-standard and inadequate. As a result, further, suitable, surveys are needed.
3.1.2. Extended Phase One Habitat Survey of Land at Bridgemoor, Torpoint,
Cornwall March 2015
[4] SA states: “The survey focused on the area within the proposed development
boundary.” That is clearly inadequate, and is not the expected 200m from the
development for bats. Its absence skews data reliability.
[5] The site is part of a rotational farming system, with arable and pasture. Yet SA
refers to the land as “disturbed”. This is a false impression, and potentially
misleading.
[6] Birds: As no breeding bird or any surveys were undertaken between April and
September inclusive, there is no basis for any comments on breeding birds or
disturbance. In addition, the data relate to one part-year only.

35

[6] Much is made of the bought-in advice from Natural England which is at
Appendix A of this review. The query is not provided anywhere in the preconsultation documents, nor are all of the Natural England answers provided
anywhere in the documents. This is a problem of non-transparency which is basic
to assessing almost all of the SA reports. This is a fundamental omission.
[7] Non-native species: as correctly timed surveys were not carried out after March
2015, and any other field visits were for other purposes, there is little reliability in
the assurance that no invasives were seen. A March incidental survey is not a
suitable time for species that would be unobtrusive at that period. All that can be
stated is that in late March, none were seen. No more can be stated than that.
[8] Bats: SA recognises that NE (and CC) requires survey work when the
proposed turbine’s tips come closer than 50m from a linear feature. For the
proposed site, distances include two hedges at 38 and 46 metres. SA only partially
reports the survey requirements needed. Had it met the guidance in Hundt (2012
Table 10.2), it might have been better informed.
9] Spalding Associates’ (SA) stated objectives made no mention here, or later, of
the importance of suitable data for planning. No legislative needs were recognised
[10] SA’s desk top data search should have used 5km and 10km filters (Hundt
2012). Instead, SA sought data from within 5km of the site. This is incorrect for
bats. For non-bats and non-birds its filter was only 1km (no date threshold was
cited, so we cannot determine the meaning of the records). Natural England’s TIN
069 wind farm guidance for birds is very clear that most record centre data are of
limited value, and mainly anecdotal.
[11] As there are clear procedural deficiencies in the desk study, and also in the
field data collection, the basis for SA’s assessment is flawed.
[12] Cropping patterns for Phase One surveys differ from that in the bird surveys.
[13] A categorical statement on dormouse habitat is made without reference to
Juskaitis and Buchner (2103) or the current distribution of dormice. As dormice
would potentially be affected by any hedgerow removal and as they are a
European Protected Species, this seems unsuitable without a simple survey by
way of confirmation.
[14] Reptiles: No surveys were undertaken, so the status of reptiles, and use of
potential areas due for hedge removal, is unresolved.
[15] The desk trawl for bats was not presented in any standard form, so that
numbers, dates and distances are unclear. There is one desk study record in
2011 for a dead badger, but all hedgerows appear to have badger tracks,
underlines the limitations of the records.
[16] Designated sites: the use of a 1km limit underplays the importance of sites
within 10km of the proposed turbine. This only becomes more obvious in Section 4
when a more realistic distance was used.
[17] In discussing the Nature Conservation Value of the Site, as no breeding
season surveys were undertaken, SA has no basis for commenting on breeding
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birds. The evaluation report preceded the completion of Vantage Point work and
thus needs to be seen as an incomplete assessment.
As the evaluation (March 2015) preceded the May 2015 bat sampling then this
section is incomplete and of limited value.
Categorical statements are made on both dormice and reptiles without surveys.
3.1.3
2015

Bridgemoor Wind Turbine Development Ornithological Survey Report May

[18] SA states that in “February 2014 advice was sought from Natural England’s
(Charged Advice) Discretionary Advice Service to ascertain the survey effort which
would be required to support a Habitats Regulations Assessment of a single wind
turbine at this site. Further survey work was carried out and a separate report
accompanies this report which details the further survey work undertaken for birds
in 2014 and 2015.”
[19] Neither the SA request, nor all of the NE response, were provided. As the
TIN069 bird guidance standard was cited for use by SA, we will use this as a
yardstick, as well as aspects of the Scottish Natural Heritage (SNH) documents
that SA selectively referred to. Neither was applied correctly.
[20] Limitations to the Record Centre data from ERCCIS were not recognised,
although NE is clear in TIN069.
[21] Vantage Point (VP) data were collected for part of the autumn passage period
and for the winter period (TIN069 p6). The NE reply of 13.2.2014 stressed
(Appendix A) that “appropriate effort must be expended during the migration
periods”. These are clear in TIN069 and require 72 hours for target raptors, or at
least 36 hours for other target species. It undertook 18 hours in each migration
period. SA states that it undertook VP observation 1.10.2014 -31.3.2015. In the
NE reply of 13.2.2014 SA was told to provide coverage for the period 1.10.201431.3.2015. The actual dates were 9.10.2014- 21.3.2015 - some 19 days fewer.
This will affect collision risk calculations.
[22] Detailed data for walkovers were not presented, so any statements by SA are
equivocal as a result.
[23] The data presented as maps are almost unintelligible. Both NE and SNH
expect data to be presented for third party use and validation. Putting all data for a
whole winter for a frequently occurring species was unsuitable and unusable.
[24] SA states, without any supporting references or documentation, that buzzards
will habituate to turbines.
[25] Collision Risk levels were stated as high for black headed gull, herring gull
and starling. The absence of detailed data, collision calculation inputs and
calculations precluded any meaningful evaluation of the data. As the observed
period crossed autumn passage, and winter, and included over-long observation
periods, as well as use of methods that were unsuited at night (plus many other
problems with VP methods), this means that there are no credible data provided
by SA
[26] The site is part of a rotational cropping pattern, and subject to change. Under
those circumstances and with species of high conservation priority (SA referred to
TIN069 App1) at least 2 full years of data are needed. SA collected data for one
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winter only, and not winter, summer and passage for 2 years. The NE precis
standing guidance (NE 2015) also reaffirms the 2 year data baseline.
[27] None of the basic material for walkover surveys was provided. NE’s TIN069
expects such transparency (TIN069 p4, 14), as does SNH 2005 para 131.
[28]. Vantage point surveys (VP) are a key element of the SA approach. Hence it
is critical that they were carried out correctly. This was far from the case in almost
all elements of the process. As SNH notes clearly and unambiguously “The quality
of the underlying data is critical to achieving reliable model outputs and a
significant limitation of collision models relates to data collection”
[29] SA made a series of basic errors including: exposed VPs; moving VPs
(resulting in different areas covered); 360 degree recording area: this is
impossible, as it requires an observer to look 2 ways at once; incorrect over-long
hours; placement of the VP site inside the survey area- without testing for bias
problems; user of a single 6 month period- rather than individual seasons for a
minimum of 2 years; incorrect survey hours per seasons; incorrect flight recording
heights; failure to present basic data sets for evaluation ; absence of data for a
comparison site.
[30] Data for a single period were used for Collision Risk (CR) estimates. These
were for a single season in one year. No summer data were collected or offered.
Two years is expected. Maps were inadequate, and the flight model used was
unstated. Major errors were made on parameters entered into CR estimates; data
were not shown.
SA acknowledges none of these clear methodological errors.
With a Special Protection Area (SPA) within several kilometres of the proposed
site, the data collected would be inadequate for use by Cornwall Council in an
Appropriate Assessment under the Habitat Regulations.

10

Noise issues

10.1

The application was accompanied by an ‘ETSU-R-97 Assessment for
Planning Application’ produced by Inacoustic. The assessment is flawed in
a number of ways.

10.2

At 7.1.2 it is stated that ‘In addition to this, rainfall was also recorded at the
proposed location of the wind turbine, using a Davis Vantage Pro 2 rain gauge
(tipping bucket), where periods with rainfall of 0.2 mm or above excluded from the
data set. 30 minutes before and after every recorded rain event have been
excluded from the derivation of the prevailing background noise level.’ However

there is no evidence in Figure 6 or Figure 7 to show that rain affected data
had been excluded. It is normal practice to identify the rain affected data.
10.3

At 8.1.1 it is stated that ‘It can be seen that the wind shear corrected wind
turbine noise level has not achieved the requirements of ETSU-R-97 at 3 ms-1,
however, compliance with ETSU-R-97 has been achieved at all other wind
speeds.’ Put simply, the turbine noise levels would exceed the ETSU-R-97

limit at a wind speed of 3 metres/second
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10.4

Proposals are then put forward to overcome this problem and it is then
stated that ‘However, should this approach not be deemed acceptable by the
Local Planning Authority, it is recommended that the cut-in wind speed of the
proposed wind turbine is raised to 4 ms-1, which would allow the proposed wind
turbine operate in compliance with ETSU-R-97.’

10.5

This could only be ensured by the imposition of a planning condition which
would be difficult to enforce should a breach occur. The Planning Practice
Guidance at Paragraph 003 Reference ID: 21a-003-20140306 sets out the
six tests to ensure that a planning condition is appropriate which are:
•
•
•
•
•
•

10.6

necessary;
relevant to planning and;
to the development to be permitted;
enforceable;
precise and;
reasonable in all other respects.

With regard to enforceability at Paragraph: 004 Reference ID: 21a-00420140306 it is stated that:
‘Would it be practicably possible to enforce the condition?
Unenforceable conditions include those for which it would, in practice, be
impossible to detect a contravention or remedy any breach of the condition, or
those concerned with matters over which the applicant has no control.’

10.7

Clearly it would be impossible to detect a breach of a condition that the
turbine should not operate at wind speeds below 4m/s.

10.8

No mention is made of Amplitude Modulation (AM). All wind turbines
produce (AM) which is known to be disturbing when it exceeds certain
levels, when it is often referred to as excess amplitude modulation (EAM) or
other amplitude modulation (OAM).

10.9

AM is often described as a regular ‘swish’ and ‘thump’ that is a
characteristic of all wind turbines but which can be extremely intrusive when
it reaches certain levels.

10.10

The fact that RenewableUK has commissioned an extensive research
programme, and the growing evidence that wind farm noise problems
resulting from the occurrences of AM are more widespread than has been
appreciated until quite recently, provides a strong indication that a planning
condition to address wind turbine AM is necessary.

10.11

The RenewableUK research proposed a planning condition entitled
‘Template Planning Condition’. The RenewableUK AM planning condition
should be treated as a draft for discussion and it is regrettable that it was
not presented as such. Although from a scientific viewpoint the proposed
measurement and analysis methodology may possibly be logical and
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sound, the assessment criteria and penalty system it proposes have not
been fully validated. Therefore there is uncertainty about whether the
condition as drafted would be effective in protecting wind farm neighbours
or, conversely, whether it would impose unnecessary constraints on the
operator of a wind farm without conferring any benefits on residents.
10.12

This is confirmed by a ‘health warning’ posted on the Institute of Acoustics
website which states that:
The Institute of Acoustics has welcomed the publication by RenewableUK of
research and a proposed planning condition to deal with the issue of amplitude
modulation (AM) of noise from wind turbines.
Richard Perkins, Chairman of the IOA Noise Working Group, said: “This research
is a significant step forward in understanding what causes amplitude modulation
from a wind turbine, and how people react to it. The proposed planning condition,
though, needs a period of testing and validation before it can be considered to be
good practice. The IOA understands that RenewableUK will shortly be making the
analysis tool publicly available on their website so that all interested parties can
test the proposed condition, and the IOA will review the results later in the year.
Until that time, the IOA cautions the use of the proposed planning condition.”

(Emphasis supplied)
10.13

Furthermore It is likely that EAM could occur as can be seen from another
case in Cornwall18 where a wind turbine has been found to emit EAM noise
immissions19 at a property 650m from an EWT 52/54 500kw wind turbine
(the same model of turbine to that proposed at Levalsa). That application
was refused planning permission on the grounds that ‘The proposed turbine
by reason of its siting in close proximity to the residential dwelling known as Burthy
Row Farm, a distance of approximately 430metres and the existing turbine at
Melbur blockworks which is located approximately 522 metres from Burthy Row
Farm would result in cumulative noise impact which would have an unacceptable
impact on the residential amenities of the occupants of Burthy Row Farm. The
scheme would therefore be contrary to saved Policies 10 and 37 of the Restormel
Local Plan 2001, and the provisions of the National Planning Policy Framework
2012, with particular reference to paragraphs 17 and 98.’

10.14

The decision was appealed20 and in the Statement of Case submitted by
Cornwall Council to the Planning Inspectorate, comments from the
Council’s Environmental Health Officer describe his observed OAM and
other unreasonable noise impacts as follows (emphasis added):
‘I have been the officer investigating complaints about noise coming from the
existing Melbur Blockworks turbine. Under the Environmental protection Act 1990
an officer of the council has to be satisfied of the existence of a statutory noise
nuisance. While I am not satisfied that the evidence that I have is sufficient to
conclude that a statutory noise nuisance exists what evidence I have obtained by
personal visits and audio recordings does demonstrate that the existing turbine
can be clearly heard at Chytane Farm. I have witnessed it creating a ‘thumping’

18

Cornwall Council reference PA13/02367
The noise levels experienced at a receptor
20
Appeal Ref: APP/D0840/A/14/2212162
19
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noise at Chytane Farm. The residents who have contacted the council to complain
have also complained of other noises created by the turbine. The noise from the
A30 does not mask the noise. I clearly heard the thumping noise in the garden
area of Chytane Farm which is approximately 650 metres from the Melbur
turbine.’

10.15

The EHO goes on to describe the noise problem inside the affected
property:
‘It has been more difficult to determine the problem inside the premises at Chytane
Farm but the occupants complain about sleep being regularly disturbed. I have
evidence of the thumping noise of being just audible inside a bedroom of the
complainant’s property with windows closed. I accept that this is only one
occasion when this has occurred but it is not unreasonable to conclude on
the basis of a combination of my evidence and that of the occupants that it
is likely turbine noise can be heard more often inside, especially if windows
are open. Therefore I believe it is very likely the internal amenity of the property is
also affected.’

10.16

He then summarised the position:
‘It is clear to me that the existing turbine at Melbur causes a noise problem despite
there being a planning condition controlling its noise admission. I am of the
opinion that it is distinctly possible that noise from the proposed turbine
could create a noise problem even if planning permission is granted with a
noise condition. Should this situation occur it will lead to a significant detrimental
impact on the living conditions of those at Chytane Farm and Little Chytane.’

10.17

The EHO concluded that:
Therefore while the noise report produced by the applicant concludes that the
proposed turbine complies with ETSU. I submit that the evidence I provide
demonstrates that a planning condition using ETSU derived limits should
not be relied upon to adequately protect the living conditions of nearby
residents from the impact of turbine noise for as long as it is proposed that
the turbine remains in situ’.

10.18

The Inspector dismissed the appeal and referred to the EAM issues by
stating that:
‘Having considered the evidence carefully, it seems to me that it would be possible
to construct a condition that was ETSU-R-97 compliant to control noise arising
from the appeal proposal. However, it seems to me that the primary cause of the
effect on the amenity of the residents at Chytane Farm is the amplitude modulation
produced by the Melbur turbine and which is the subject of the ongoing complaint
being investigated by the Council.
The appellant does not dispute that wind turbine sound is amplitude modulated
sound. The appellant’s evidence is also that while there are several methods for
the assessment of enhanced amplitude modulation proposed, no agreed method
is as yet available. This is particularly the case in the UK where no agreed penalty
system for amplitude modulation is in place. No party has therefore suggested a
condition that might be imposed to control what the appellant accepts is largely a
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matter of subjective and personal judgement when it comes to perceived
annoyance.
In those circumstances it appears to me that there is no prospect of framing a
condition which would ensure effective control of what the residents of Chytane
Farm consider now to be an unacceptable impact upon their living conditions and
what they consider would be an enhanced and cumulative effect if the appeal
proposal goes ahead. I therefore consider that the appeal proposal would conflict
with saved LP policies 10 and 37 which address the amenity of nearby residents
and, in the case of LP policy 37, specifically states that development which would
cause harm from noise will not be permitted. I note that the nature of my
conclusion on this issue is consistent with that of my colleague who determined an
appeal for a similar type of development on land to the north of the A30 at
Summercourt (ref: APP/D0840/A/12/2189483).’

10.19

Table 2 of the noise assessment for the Bridge Moor application, which is
reproduced below, sets out the distances of the nearest residential noise
sensitive receptors to the proposed turbine.

10.20

It must be noted that the AM effects which caused this appeal to be
dismissed were from the Melbur Blockworks turbine, the same model to
that proposed at Bridge Moor, at a distance of 650m from the affected
property, and that it can be seen that four of the properties in Table 2 above
would be substantially less than 650m from the proposed turbine.

10.21

Current Cornwall policy21 indicates that it is the Council’s policy to apply a
condition to address AM to any wind farm planning permission. No wording
of a condition is specified and it is simply stated that:
‘Within 28 days from receipt of a written request from the Planning Authority,
following an excessive amplitude modulation (EAM) complaint to it from the
occupant of a noise sensitive receptor, the wind turbine operator shall submit a
scheme for the assessment and regulation of EAM to the Planning Authority for its
written approval. The scheme shall be in general accordance with:

21

Environmental Health Minimum Information Requirements for Wind Turbine Planning Applications
(January 2015 V22)
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• Any guidance endorsed in National or English Planning Policy or Guidance at
that time, or in the absence of endorsed guidance,
• Suitable published methodology endorsed as good practice by the Institute of
Acoustics; or in the absence of such published methodology,
• The methodology published by Renewable UK on the 16th December 2013, or
any other methodology agreed in writing by the Local Planning Authority;’

10.22

The Cornwall Renewable Energy SPD also states that ‘Noise assessments
should take account of the potential for excessive amplitude modulation. Where
excessive amplitude modulation cannot be predicted, action may be required to
remediate any subsequent issues which may arise. This is likely to be
implemented through a planning condition.’

10.23

From this it is clear that the application has failed to comply with the
Council’s guidance, and that should the Council be minded to grant
planning permission, then a planning condition to control AM, should it
occur, will be necessary. However it is clear from the above that the
RenewableUK AM condition should not be used. Unless the Council is
prepared to formulate its own AM condition then it will have to rely on AM
conditions that have previously been accepted by LPAs and planning
inspectors.

10.24

That being the case then the options are a Denbrook style condition or one
similar to that agreed by the Secretary of State for the Swinford wind farm
appeal.

10.25

The Denbrook condition was accepted by Inspector Pykett at the second
Denbrook public inquiry22 and has subsequently been found to be sound by
the Courts. However it has consistently been rejected by planning
inspectors at subsequent public inquiries.

10.26

The Swinford condition was agreed by the Secretary of State23, and
although it has often been subsequently rejected by a number of planning
inspectors, these rejections were based upon the lack of need for an AM
condition rather that any inadequacies in the condition itself. Of course with
the publication of the RenewableUK research it has become acknowledged
that an AM condition is necessary, whether or not there is any proof that
AM is likely to occur at a particular site.

10.27

This being the case, and as the Swinford AM condition was agreed by the
Secretary of State and thus carries significant weight, NRWT suggests that
should the Council be minded to grant planning consent then this is the
condition that should be imposed.

10.28

The Swinford condition is of the ‘scheme to be agreed’ format which could
incorporate any agreed changes to the RUK condition post the grant of
planning permission, should such planning permission be granted.

22
23

APP/Q1153/A/06/2017162
APP/F2415/A/09/2096369
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10.29

The Secretary of State agreed such a ‘scheme to be agreed’ AM condition in
relation to the Turncole appeal24 and stated that ‘Regarding the issue of
Amplitude Modulation (AM), the Secretary of State has considered the
representations made in response to his request for further information and the
suggested additional conditions put forward by the appellant and SIEGE. He is
persuaded that there is a need for an additional condition to protect the living
conditions of nearby residents from unacceptable AM. He agrees with the view
expressed in the appellant’s representation of 10 February that, given the wider
debate that is presently taking place concerning the most appropriate form that a
fit for purpose AM noise condition should take, it would not be appropriate at this
stage to choose between the condition put forward in the appellant’s earlier
response of 3 February and the alternative form of an AM noise condition
advanced in a technical report provided by SIEGE with its response of 3 February
and endorsed in the Council’s representation of 10 February (an ‘updated’ Den
Brook condition). The Secretary of State agrees with the noise condition proposed
in the applicant’s representation of 10 February and considers that it is the most
appropriate in current circumstances, because this condition will allow a properly
endorsed AM noise assessment and rating methodology to be appropriately
incorporated into an AM scheme to be agreed by the Council, taking account of
any further advice forthcoming from the UK Institute of Acoustics and/or
Government prior to commencement of operation of the development. For these
reasons the Secretary of State has added Condition 25 in Annex B to this letter.’

11
11.1

Community benefit
Section 2 of the submitted Community Involvement Statement sets out that:
‘The proposed development would provide community benefit through three
specific areas and they are as follows:
1. A local Community Benefit Fund
2. A local share offer and investment opportunity
3. A community service package (index linked with RPI) for a set period.
The combination of a substantial capital fund and additional community support
package will enable the overall project to maximise gains in the local area and set
a stable base for community enhancement beyond the 20 year life of the project.
Increasing community capacity is a vital element of community development and
will provide gains well beyond the simple monetary value of the fund.
A local community benefit fund will be offered to the value of £10,000 (index linked
with RPI) a year for a set period of 20 years.
The fund will be administered through the ‘Low Carbon Fund,’ established to
maximise the available local revenues from community development funds in
Cornwall but will be exclusively allocated by members of the local community and
used exclusively in the locality, either through the creation of are presentative
allocation committee or an existing local body performing a similar function.
Criteria for the fund will be set by local people in agreement with the Low Carbon
Fund. If planning permission is secured then a time restricted public share offer
would be opened up for local residents to invest in this proposal. Initially the share

24

APP/X1545/A/12/2174982, 2179484 and 2179225
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offer would be geographically restricted and exclusively open to those who live
and work locally, giving local residents the opportunity to directly own and benefit
from this scheme. It is anticipated that shareholders from the surrounding parish
could benefit from a potential investment return of 5 - 7 % a year.
A community support package will be established to the value of £10,000 a year
(index linked with RPI) for a set period of 20 years. The support package will be
delivered by the partners in the community owned element of this proposal,
namely Community Power Cornwall, Community Energy Plus and Kabin.’

11.2

With regard to this the words of the Inspector in dismissing the
Fentonladock Farm, New Mills, Ladock, Cornwall appeal25 are relevant:
‘I have had regard to all the other matters raised, including the community led
nature of the proposal, the site selection process employed by the appellants and
the aims of the community group behind the scheme. A signed and dated
unilateral undertaking (UU) has been submitted with the objective of paying
annually to The Low Carbon Ladock Project (LCLP) for a period of 20 years, the
minimum annual payment feed-in tariff and a contracted sum, which would be
agreed between the developer and the LCLP being ‘the majority of surplus income
after operating costs and investor returns have been paid’. I do not doubt that
substantial benefits would accrue to the community in the form of funds for
projects and schemes to promote and install energy efficiency and renewable
energy. It is the laudable aim to generate about a third of the Parish’s annual
domestic and commercial electricity demand. However, as planning permission for
the scheme was refused on landscape and visual amenity grounds, which remain
the main concerns, it is unclear how the intended community benefits could make
it acceptable. As such, the UU fails to accord with one of the tests set out in
Regulation 122 of the Community Infrastructure Levy Regulations (2010) and in
paragraph 204 of the Framework. It attracts little weight in the planning balance.
Moreover, the written representations indicate that there is a very substantial
proportion of local residents who object. The appellant identifies community
support as a factor in favour of the project, compared to many solely commercial
renewable energy schemes, but it is clear that not all share the view that this
proposal is the right way forward. Significant opposition on its own does not mean
that schemes should be refused if they are in the public interest, and I have
decided the appeal on its planning merits in the light of development plan policy
and national guidance.’

11.3

The words of the Inspector in dismissing the Buttermeade Farm, Higher
Spreacombe, Woolacombe, Devon appeal26 are also relevant:
‘The appeal proposal is primarily to provide for the energy needs of the farm with
any excess energy being fed into the grid via a local connection. Although
reference is made to a community benefit in the sum of £3000 per annum for a five
year period (to be administered through a registered charity) no mechanism such
as an obligation under s106 of the principal Act has been put forward to secure
this. I can thus give this offer no weight. I accept that there would be a wider
benefit in the sense that the electricity being used on the farm would not be
derived from fossil fuel sources for the operational period of the development.

25
26

APP/D0840/A/14/2211049
APP/X1118/A/14/2216664
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However, there would be no direct benefit to the local community and the proposal
would thus conflict with LP polices ENV1(B), ENV5(A) and ECN15(1)(D) in this
regard.’

11.4

In allowing the Bocaddon Farm, Lanreath, Looe, Cornwall appeal27 the
Inspector stated that:
‘Whilst it is intended to set up a community fund of £2,000/annum, there is no
mechanism in place to secure this. Even if such a mechanism had been provided
it is doubtful whether this would meet the advice the paragraphs 203-206 of ‘the
Framework’. This matter does not weigh in favour of an approval.’

11.5

In dismissing the Land to the west of Steel Brow Road, Arlecdon,
Frizington, Cumbria appeal28 the Secretary of State made it clear that:
‘The Secretary of State notes that the proposal is accompanied by a planning
obligation which will provide for community benefit payments including an initial
£50,000 contribution to support apprenticeships (IR176). Having had regard to the
Inspector’s comments at IR177 - 176 and at IR237 – 238, the Secretary of State
agrees with the Inspector that the community benefits on offer are not a
requirement of planning policy and that they would not be directly related to the
development (IR238). The Secretary of State concludes that the contributions do
not meet the tests set out at Regulation 122 of the Community Infrastructure Levy
Regulations and at paragraph 204 of the Framework and, like the Inspector, he
has not taken account of them in the planning balance (IR238).’

11.6

In the case of this Bridge Moor proposal these four appeals are relevant as
there is no mechanism in place in the form of a §106 Agreement, the
proposed community benefit fund would not meet the tests set out at
Regulation 122 of the Community Infrastructure Levy Regulations and
paragraph 204 of the NPPF, and in any case the sheer weight of objections
from the local community demonstrates that there is no appetite for such a
community fund.

11.7

It is clear that the Council cannot give any weight to these community
benefit proposals when considering the application.

12

The benefits of the proposal

12.1

The decision maker has to assess the planning balance and in order to do
this there is a need to take into account the public benefits that a proposal
may have. Furthermore, if a wind turbine scheme does not cause harm
then the scale of any benefit does not need to be known, but if there will be
harm (as in this case) then a balance has to be struck between the harm
and the benefits meaning that the scale of the benefits is relevant: see the
Green Belt case of R(Holder) v Gedling Borough Council [2014] EWCA Civ
599 where at paragraph 22 the Judge stated that:

27
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‘On the other hand, I believe Mr Kimblin to be simply wrong in his submission that,
having regard to the full range of applicable policy, matters such as volume and
efficiency are irrelevant and can be left to the working of the market. I do not
accept that the Green Belt has been sold out to the market in this way. The
position remains that the proposed development is, by definition, inappropriate
development which can be justified only in very special circumstances. Any
consideration of such circumstances must necessarily embrace assessment of the
benefit which is likely to ensue. It cannot be the case that a very large but
unproductive and inefficient installation ranks equally with a small but extremely
efficient one when it comes to evaluating “very special circumstances”. Size,
efficiency and ability to meet need are all considerations relevant to the issue of
“very special circumstances”. It was legally erroneous for the Planning Committee
to have been advised to the contrary and its subsequent decision is vitiated by that
error.’

12.2

The submitted Design and Access Statement sets out that:
‘The EWT DW54 is a wind energy converter with a three-bladed rotor, active pitch
control and variable speed operation with a rate power of 500kW. The turbine will
have a hub height of 40m and 54m rotor diameter giving a total height of 67m.’

12.3

In fact the proposed turbine is available as two different models, one with
an installed capacity of 500kW and the other with an installed capacity of
900kW. Both are identical in terms of their size and physical characteristics
and would therefore have identical landscape and visual impacts. For some
reason, possibly to take advantage of the most profitable Feed In Tariff
band of up to 500kW, the applicant has selected the 500kW version. Had
the 900kW version been chosen instead then the output would have been
substantially higher with no greater landscape and visual impacts. Had a
physically smaller turbine with an output of 500kW been proposed then
there would have been significantly less landscape and visual impacts.

12.4

The NPPF states that ‘Good design is a key aspect of sustainable development’.
The National Policy Statement for Renewable Energy Infrastructure (EN-3)
states at paragraphs 2.4.2 that ‘Proposals for renewable energy infrastructure
should demonstrate good design’ and at 2.4.1refers to the Overarching
National Policy for Energy (EN-1) where it is stated at paragraph 4.5.4
under the heading ‘good design’ that ‘appellants should be able to demonstrate
in their application documents how the design process was conducted and how
the proposed design evolved. Where a number of different designs were
considered, appellants should set out the reasons why the favoured choice has
been selected’. The applicant has not provided any information regarding the

reasoning behind the choice of the smaller output version of the turbine.
The applicant has not demonstrated good design in terms of selecting a
turbine which is most suitable for the site and which will provide the
maximum benefit with the minimum adverse impact. The proposed turbine
conflicts with the NPPF and fails the tests in EN-1 and EN-3.
12.5

29

The Inspector’s words when dismissing the Great Park Estate appeal29 are
pertinent as the turbine which was subject to that appeal was identical to

APP/P2114/A/13/2200398
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the one proposed for this site. ‘Wind turbines are designed for functional
purposes which dictate their form. However, the turbine proposed, which the
parties agree would be specified by conditions rather than being treated as a
candidate turbine, would be a 800kW turbine restricted to 500kW. The interested
parties express concern about the efficiency of this and whether, rather than
generating maximum energy and making best use of what would be a strident
structure, the intention of the restriction is to increase income because of the way
in which the tariff system works (i.e. significantly more money is paid out through
the tariff system for energy generation up to 500kW than above it). At the Hearing
the appellant stated that the restriction is purely to reduce noise emissions. That
being the case, the proposal does not appear to represent a suitable design of
turbine for the site. There is nothing before me to indicate that a smaller turbine
could not generate the level of energy to which the proposed wind turbine would
be restricted at a comparable noise level, thereby minimising visual impacts in
landscape terms and in terms of impacts upon heritage asses [sic] and living
conditions. This counts against the scheme’.

12.6

The applicant has provided no justification for choosing the 500kW turbine
instead of the 900kW version which would have no greater landscape and
visual impacts. He has not stated that the purpose of using the model with a
smaller output is to reduce noise emissions or because of grid capacity
restrictions. The applicant has provided no information concerning why he
did not consider a smaller turbine with the same output of 500kW.
Therefore the words of the Great Park Estate Inspector are highly relevant
to this case.

12.7

The words of the Inspector in dismissing the Lower Webbery Farm appeal30
are also relevant to this case as the turbine which was subject to that
appeal was identical to the one proposed for this site ‘Dr Bratby also points
out that the proposal actually has a 900kW turbine which is artificially restricted to
500kW in order to take advantage of the better financial deals available for 500kW
output or less. In a recent decision (P2114/A/13/2200398) the Inspector supported
the argument that if this was so then it is possible that a smaller mast and blade
could be used to generate the 500kW which would have less impact on the area.
The appellant has not commented on this argument, but on the basis of the
evidence that I have it does not seem unreasonable.
Consequently, while there are definite benefits to a wind turbine, there is a
possibility that they are not as considerable as suggested by the appellant and I
have no explanation as to why this size of mast has been chosen if the turbine is
to be restricted to 500kW as alleged.’

12.8

The Inspector concluded that ‘I am not satisfied that those benefits outweigh the
harm identified. Additionally, although not critically, there is no substantiated
evidence that the proposal would bring the level of energy suggested and there is
no explanation why this particular size of turbine has been chosen when it is
possible a smaller one could provide as much renewable energy. These points
reinforce my conclusion that the benefits cited do not outweigh the harm in this
case. Thus the appeal fails.’

30
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12.9

Also of relevance is a paper published by the Institute for Public Policy
Research entitled ‘Feed in Frenzy: How a Wind Farm Subsidy Loophole is ShortChanging Bill Payers and Damaging Britain’s Clean Energy Market.’31

12.10

This paper deals exclusively with the use of de-rated turbines and as part of
the Introduction states that ‘This paper exposes a major loophole in the
coalition’s ‘feed-in tariff’ subsidy scheme (FiT) for onshore wind farms – this
loophole is both short-changing household billpayers and undermining the national
effort to clean up the energy system. At a time when trust in the energy industry is
already at a record low, it is crucial for ministers to act swiftly to close down this
loophole.’

12.11

The main body of this report states that ‘By exploiting a lack of scrutiny, wind
turbine project developers for sites involving just one or two turbine installations
have been able to label their large machines as being lower-capacity than they
really are, and consequently these projects have been able to access a higherpaying tariff band. In the industry, this practice has come to be known as
‘excessive derating’, and it enables developers to make significantly higher profits
than they would do otherwise.’

12.12

There is a footnote reference which states that ‘For the purposes of this paper,
the turbines in question here are those originally designed to be able to produce
more than 650kW of power that are ‘derated’ and marketed as turbines for
producing up to 500kW.’

12.13

So not only does the use of de-rated turbines such as is proposed here
mean that the landscape and visual impacts are greater than would be the
case if a smaller turbine with the same output was used, but the use of
such turbines is undermining the national effort to provide more renewable
energy.

12.14 Two planning Inspectors have concluded that the use of such turbines
weighs against the proposal, and NRWT suggests that the same is true in
this case.
12.15

Furthermore with regard to the Tredinnick Farm Judicial Review, as stated
previously Cornwall Council signed a Consent Order agreeing that it had
acted unlawfully in granting planning permission on the basis of grounds 1,
2 and 3 as set out in the Claimant’s Statement of Facts and Grounds. The
Consent Order is at Appendix3 of this NRWT objection response and the
Statement of Facts and Grounds is at Appendix 4.

12.16

Ground 2 of the Statement of Facts and Grounds stated inter alia that ‘The
Council failed to have regard to the use of a lower powered (500kW) turbine in the
scheme when a 900kW turbine would be the same size, so the benefit would be
much less for the harm which the scheme caused.’

12.17

Paragraph 21 of the Statement of Facts and Grounds went into more detail
‘TTAG32 also informed the Council that a turbine of the same size from the same

31
32

See: http://www.ippr.org/publications/feed-in-frenzy
TTAG is the acronym for the Tredinnick Turbine Action Group
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manufacturer could generate 900kW [14.10]. The application was therefore for an
underpowered turbine which would generate less electricity for the same amount
of visual and landscape harm as another turbine. Alternatively a smaller sized
500kW turbine could be used, for less harm. The issue is not the viability of the
turbine, but the balance of benefit and harm. Whether the lower powered machine
was used to get higher subsidises per KWh or because of noise issues is not
known, but TTAG pointed out that a lower-powered turbine had been rejected for
these reasons at Great Park Estate [TTAG, para 14.11].’ At paragraph 22 it is
stated that ‘The Council failed to consider this issue at all.’

12.18

Moreover the recent ‘Government 'Consultation on a review of the Feed-in
Tariffs scheme' 33 below) stated that:
‘The continuing concerns around the de-rating of wind turbines is one instance
where technology bands failing to reflect developments in technology may have
incentivised some inefficient deployment (with some developers capping 800900kW turbines at an output of 500kW)", "Action should be taken to minimise the
opportunities for gaming tariffs and to remove incentives which result in
inefficiencies in renewable deployment……The mid-scale wind tariff bands have
been merged to reduce the incentive to de-rate wind turbines. There is some
evidence that wind installations that would be sized in the 500-2,000kw band are
de-rating their turbines to benefits from the higher tariff in the 100-500kW band.
Giving all mid-scale turbines (50-1500kW) turbines the same generation tariff
reduces the incentives to de-rate’.

12.19

The evidence for the practice of de-rating turbines was provided in the
accompanying DECC report34 which stated that:
‘De-rating is the practise of limiting the electrical output of a wind turbine through
reducing the generator size, whereby the manufacturer can state the generator
capacity is smaller than the maximum power it is capable of producing. The
physical size and external appearance of the de-rated turbine is the same as that
of the turbine prior to de-rating. As a result, when the turbine blades are designed
for higher capacity turbines, load factors of de-rated turbines are typically higher
and the operator benefits from the higher FIT of the lower band. De-rated turbines
can also artificially inflate the average Capex cost of turbines within the 100500kW band since, for example, a larger 900kW turbine de-rated to 500kW will be
likely to have a higher capital cost than a 500kW turbine which has not been derated.
Within this study, Parsons Brinckerhoff has only seen evidence of 800 or 900kW
machines de-rated to 500kW and installed under the lower, more economically
rewarding tariff band (100-500kW). Instances like this have been identified where
the questionnaire response has stated the turbine model installed (for example, an
Enercon E44 which has a rated capacity of 900kW) and given a lower installed
capacity (generally of 500kW). Out of the 39 data points in the 100-500kW band,
20 (51.3%) were derated turbines’.

33
34

https://www.gov.uk/government/consultations/consultation-on-a-review-of-the-feed-in-tariff-scheme
Small-scale generation cost update. Parsons Brinckerhoff, August 2015
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12.20

It is quite clear that the Government's intention is to eliminate the practice of
de-rating turbines by proposing that starting in January 2016 the generation
tariff band will be 50-1500kW.

12.21

Quite clearly the Council will have to give weight to the issues raised above
when determining this planning application.

13

The need for the proposal

13.1

The Secretary of State for Energy, Amber Rudd, made it clear in her
statement on 18th June 201535 that there was no need for any more
onshore wind turbines beyond those already with planning permission and
thus there is no need for the proposed wind turbine:
‘My department’s analysis indicates that, after taking into account an early closure,
onshore wind deployment under the RO will be in the region of 11.6GW. In
addition to the 0.75GW of onshore wind that has secured a CfD, this puts us
above the middle of the range set out in the EMR Delivery Plan, our best estimate
of what we would need to meet our 2020 targets. It is therefore appropriate to
curtail further deployment of onshore wind, balancing the interests of onshore wind
developers with those of the wider public’.

13.2

On 27 August 2015 the Government issued the 'Consultation on a review of
the Feed-in Tariffs scheme' which was referred to earlier.
In the
consultation it is stated that with regard to the Feed-in-Tariffs (FIT) scheme
that:
‘We expect to breach the limits of the Levy Control Framework (LCF), the amount
of money agreed within Government which can be added to consumer bills to pay
for low-carbon electricity generation, and deploy more small-scale renewables
than we envisioned when the scheme started …….. FITs has exceeded all
renewable energy deployment expectations …… In fact we have already met our
projection for 2020, as set out in the 2012 FiTs Review for the deployment of
anaerobic digestion, wind and hydro’.

13.3

The submitted Planning Supporting Statement concludes that:
‘This proposal represents an opportunity for Cornwall Council to increase
renewable energy generation and thus meet its own objectives, as well as
contributing to the UK’s climate change commitments.’

13.4

35

This means that it is important to assess this proposal against the need to
meet the UK renewable energy targets and Cornwall’s own targets. The UK
targets are set out in the Renewable Energy Roadmap which was
published in July 2011, and updated in 2013. The Roadmap sets out the
national target for onshore wind of up to 13GW by 2020. This is equal to
13,000MW. As the installed capacity of this turbine would be 0.5MW it can
be seen that the contribution it would make to meeting the national target
would be miniscule.

https://www.gov.uk/government/speeches/ending-new-subsidies-for-onshore-wind
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13.5

There is no need for this proposal in order to meet the targets set out in the
Roadmap. The Roadmap made it very clear that at the time it was
published in 2011, there was sufficient onshore wind constructed,
consented and in the planning system to meet the 2020 target, a statement
that was confirmed in the 2012 update to the Roadmap. As this application
was submitted long after the Government made that statement then there is
clearly no need for this proposal.

13.6

Additionally Figure 16 of the Roadmap Update 2013 (reproduced below)
shows that as at the end of June 2013 the amount of onshore wind capacity
operational, under construction, awaiting construction, consented or in the
planning system was 16.1GW which in fact exceeds the target of 10-13GW
for 2020 set out in the 2011 Roadmap.

13.7

From this it can be seen that the 2020 UK target for onshore wind has been
comfortably exceeded.

13.8

This is supported by recent research by the Renewable Energy
Foundation36 which was based on the figures provided by DECC. The
Overview in this document states that ‘Examination of the April 2014 figures
from DECC’s Renewable Energy Planning Database shows that 35 GW of
renewable electricity capacity across all renewable technologies has now been
consented by the planning system. This capacity would Generate about 111 TWh
of energy, which is sufficient to meet the required 110 TWh contribution from
electricity towards the UK’s 2020 European Union Renewable Energy target.

36

An

Analysis of Data from DECC’s Renewable Energy
www.ref.org.uk/attachments/article/313/ref.info.note.05.05.14.pdf
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Planning

Database

–

see

Thus, the additional 1,000 planning applications totalling 18 GW of further capacity
is surplus to requirements.’

13.9

The document makes the important point that ‘In fact, even allowing for some
attrition of consented sites, if all capacity in the pipeline were refused immediately,
the 2020 target would still be met, and could continue to be met by repowering of
existing sites.’

13.10

The fact that the 2020 targets have already been met is reinforced by a
recent letter circulated by Laurence Mann, Political Private Secretary to the
Prime Minister which is at Appendix 12 of this NRWT response. The letter
makes it very clear inter alia that ‘As one of the oldest renewables – and one of
the least expensive – onshore wind makes its contribution to the UK energy mix. It
now delivers power to four million homes. Under this government’s plans, it will
deliver power to three million more by 2020. This onshore wind power will help us
meet our 2020 renewable energy targets, which are legally-binding under EU law.
All of the projects needed to meet Britain’s renewable targets have already
received consent under the existing planning regime.’ (Emphasis supplied)

13.11

Further evidence that the 2020 targets have been exceeded is given in a
letter from Ed Davey, the former Secretary of State for Energy and Climate
Change, in a letter to Mary Creagh MP dated 3 September 2014 which is at
Appendix 13 of this NRWT response. In his letter Mr Davey states that ‘We
expect to need a total of 11-13GW of onshore wind by 2020 in order to meet our
EU renewables targets. There is currently around 7.8GW of onshore wind
operational and a further 1.5GW under construction, which means we expect a
further 1.7 - 3.7GW to be built between now and 2020.’

13.12 He then states that ‘New capacity may come from projects that are already
consented, projects that are in the planning system or projects which have not yet
gone into the planning system: there is currently 5.3GW with planning consent and
6.4GW in the process of applying for planning consent but we know that not
everything in planning will get planning consent and not everything that is
consented will be built.’

13.13

Turning now to Cornwall’s own targets, the Green Cornwall Strategy sets
out that 390MW of renewable energy capacity is needed to meet the 2020
target for Cornwall. The Green Cornwall strategy aims to exceed
government targets for greenhouse gas emissions of a 34% reduction by
2020. This will be achieved by a combination of the reduction in energy
demand and renewable power generation.

13.14

The latest figures supplied on the Council’s website are for September
2015 and are shown in the table below.
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13.15

It can be seen that the total renewable energy capacity that has been
installed and permitted as at September 2015 was over 920MW as
compared with the 390MW required to meet the 2020 targets for Cornwall,
meaning that the Cornwall targets have now been exceeded by over 100%.

13.16

It is abundantly clear that there is no need for this proposal in order to meet
the Cornwall targets. This is confirmed by a letter from Phil Mason, Head of
Planning and Regeneration for Cornwall Council, to Stephen Gilbert MP
dated 19 March 2013 which is at Appendix 14 of this NRWT response.

13.17

Returning once again to the Tredinnick Farm Judicial Review, as stated
previously Cornwall Council signed a Consent Order agreeing that it had
acted unlawfully in granting planning permission on the basis of grounds 1,
2 and 3 as set out in the Claimant’s Statement of Facts and Grounds. The
Consent Order is at Appendix 3 of this NRWT objection response and the
Statement of Facts and Grounds is at Appendix 4.

13.18

Ground 2 of the Statement of Facts and Grounds stated inter alia that ‘The
Council referred to the UK’s 2020 renewable energy targets but failed to have
regard to the fact that existing schemes and permissions meant that the UK and
Cornwall targets would be met in any event.’

13.19

Paragraph 27 of the Statement of Facts and Grounds goes into more detail
on this matter ‘The Council failed to have regard to the issue whether the
renewable energy targets were being met in any event. Representations that the
targets had been met were recorded in the report [para 46] but the report and
decision relied on the need for wind to meet energy targets (including short term
targets) without any attempt to assess whether that was correct, to address to
criticisms made or justify that assertion.’

13.20 It is clear that the Council will have to consider the fact that both the UK
renewable energy targets and the Council’s own targets have already been
met when determining this application.
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14

Planning policy

14.1

The National Planning Policy Framework

14.1.1 Paragraph 7 of the NPPF recognises that sustainable development has an
environmental role ‘contributing to protecting and enhancing our natural, built
and historic environment’ The proposal does not protect and enhance the
natural or historic environment.
14.1.2 Paragraph 17 of the NPPF sets out 12 core planning principles which
include:
• take account of the different roles and character of different areas, promoting the
vitality of our main urban areas, protecting the Green Belts around them,
recognising the intrinsic character and beauty of the countryside and supporting
thriving rural communities within it.
• conserve heritage assets in a manner appropriate to their significance, so that
they can be enjoyed for their contribution to the quality of life of this and future
generations;

14.1.3 This proposal does not recognise the intrinsic character and beauty of the
countryside and supporting thriving rural communities within it, nor does it
conserve heritage assets in a manner appropriate to their significance, so
that they can be enjoyed for their contribution to the quality of life of this and
future generations.
14.1.4 Paragraph 115 states that ‘Great weight should be given to conserving
landscape and scenic beauty in National Parks, the Broads and Areas of
Outstanding Natural Beauty, which have the highest status of protection in relation
to landscape and scenic beauty. The conservation of wildlife and cultural heritage
are important considerations in all these areas, and should be given great weight
in National Parks and the Broads.’ Paragraph 115 applies equally to

development inside an AONB and outside an AONB if that development
would affect the special qualities for which the area was designated. The
proposed turbine would be within the setting of the AONB and would have
unacceptable effects on the AONB and its setting. The proposal is clearly
contrary to the NPPF and so cannot be classed as sustainable
development, meaning that planning permission should be refused.
14.1.5 Paragraph 128 requires that ‘In determining applications, local planning
authorities should require an applicant to describe the significance of any heritage
assets affected, including any contribution made by their setting.’ The applicant

has failed to describe the contributions made by their setting to the
significance of the heritage assets. Therefore the proposal does not comply
with the NPPF and cannot be considered to be sustainable development.
Planning permission should therefore be refused.
14.1.6 Paragraph 131 states that ‘In determining planning applications, local planning
authorities should take account of:
• the desirability of sustaining and enhancing the significance of heritage assets
and putting them to viable uses consistent with their conservation;
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• the positive contribution that conservation of heritage assets can make to
sustainable communities including their economic vitality; and
• the desirability of new development making a positive contribution to local
character and distinctiveness.’

14.1.7 It is clear that the proposal will not sustain and enhance the heritage assets
and their settings, does not take account of the positive contribution that
those assets can make, and does not make a positive contribution to local
character and distinctiveness. The proposal is clearly contrary to all of the
criteria in paragraph 131 of the NPPF.
14.1.8 Paragraph 132 states that ‘When considering the impact of a proposed
development on the significance of a designated heritage asset, great weight
should be given to the asset’s conservation. The more important the asset, the
greater the weight should be. Significance can be harmed or lost through alteration
or destruction of the heritage asset or development within its setting. As heritage
assets are irreplaceable, any harm or loss should require clear and convincing
justification. Substantial harm to or loss of a grade II listed building, park or garden
should be exceptional. Substantial harm to or loss of designated heritage assets of
the highest significance, notably scheduled monuments, protected wreck sites,
battlefields, grade I and II* listed buildings, grade I and II* registered parks and
gardens, and World Heritage Sites, should be wholly exceptional.’ The applicant

has not given any justification for the harm that will occur to heritage assets.
The proposal is therefore contrary to Paragraph 132 of the NPPF.
14.1.9 Paragraph 133 of the NPPF sets out that ‘Where a proposed development will
lead to substantial harm to or total loss of significance of a designated heritage
asset, local planning authorities should refuse consent, unless it can be
demonstrated that the substantial harm or loss is necessary to achieve substantial
public benefits that outweigh that harm or loss……’

14.1.10 The applicant’s own assessment shows that one GI heritage asset along
with the Historic Landscape would experience substantial harm in terms of
the NPPF, and that aggregate effects of the proposal would also be
substantial in terms of the NPPF. Therefore according to the NPPF
planning permission should not be granted.
14.1.11 Paragraph 134 states that ‘Where a development proposal will lead to less than
substantial harm to the significance of a designated heritage asset, this harm
should be weighed against the public benefits of the proposal, including securing
its optimum viable use.’ There will clearly be less than substantial harm to a

number of nationally important heritage assets. As was shown earlier, the
public benefits of this proposal are minimal. Furthermore recent case law
has shown that there must be considerable importance and weight given to
any harm to a heritage asset. It is not sufficient to simply weigh this harm
against the public benefits. Additionally if any harm will be caused to a
listed building or its setting, there is a strong presumption against the grant
of planning permission.
14.2

The Caradon Local Plan

14.2.1 Policy CL2: Farm Diversification states that:
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‘Farm diversification proposals will be permitted unless they would:
(i) be out of keeping with the scale and design of existing farm buildings and
introduce incongruous features or materials that do not reflect local vernacular
tradition;
(ii) cause danger and inconvenience to existing highway users resulting from
inadequacy of the local highway network to accommodate the traffic generated;
(iii) harm the rural character and appearance of the locality;
(iv) adversely affect the viability of agricultural holdings or result in the loss of best
and most versatile agricultural land.’

This proposal would be out of keeping with the scale and design of existing
farm buildings and introduce incongruous features or materials that do not
reflect local vernacular tradition. It would also harm the rural character and
appearance of the locality. The proposal is clearly contrary to Policy CL2.
14.2.2 Policy CL9 states that:
‘Proposed development in the Areas of Great Landscape Value identified on the
Proposals Map will not be permitted if it would materially harm the character of the
particular area and if it does not closely reflect the traditional building styles and
local materials, or the characteristic pattern of settlement, in the particular area.’

Although the applicant failed to carry out any assessment of the proposal
on the AGLV within which the turbine would be sited, material harm will
clearly occur to the character of the AGLV. The proposal is therefore
contrary to Policy CL9.
14.2.3 Policy CL10 deals with the Coastal Zone and states that:
‘Planning permission will not be granted for development outside of the
development limits of settlements within the coastal zone unless:
(i) it is essential in connection with providing public access to the coast for informal
recreation, or;
(ii) it involves alterations, additions or changes of use within the curtilage of
existing buildings which would have little impact upon the character of the areas,
or;
(iii) the development is essential for the purpose of agriculture or forestry, and is
designed to have a minimum impact on the character of the area or;
(iv) the development involves an extension to an existing camping or caravanning
site which is necessary to provide an improved layout and the provision of better
landscaping and would not result in a significant increase in the number of pitches;
(v) the development comprises village workshops or affordable housing and is
adjacent to the village development limit.’

The proposal fails to meet all of the criteria in Policy CL10 and is thus
contrary to that policy
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14.2.4 Policy EV3 deals with Listed Buildings and states inter alia that:
‘All proposals for works (including demolition) which would directly affect the fabric
or setting of a listed building must have special regard to the desirability of
preserving the building or its setting or any features of architectural or historic
interest which it possesses. This will be the primary consideration in determining
applications for the adaptation of listed buildings to new uses, subject only to there
being no overriding serious environmental harm.’

This proposal will cause harm to the setting of a number of listed buildings..
It is therefore contrary to Policy EV3.
14.2.5 Policy REN1: Non-Fossil Fuel Sources states that:
‘Planning proposals for the generation of energy from non-fossil fuel sources will
be permitted subject to the following criteria:
(i) the proposal must not have an unacceptable impact on the character and
appearance of the immediate and wider landscape, and of areas of natural,
cultural, historical or archaeological interest;
(ii) the proposal must not overshadow or have an overbearing effect on nearby
habitations;
(iii) the proposal must be capable of being operated and serviced with no
unacceptable impact to the amenity of nearby habitation with regard to noise,
smell, dust, vibration, smoke or other air pollution;
(iv) the proposal must not create a threat to road safety through traffic
generation;
(v) the proposal taken with the effects of similar development nearby must not
have a materially adverse impact on the interests identified in (i) and (iii) above.’

The proposal would have an unacceptable impact on the character and
appearance of the immediate and wider landscape. It is therefore contrary
to Policy REN1.
14.2.6 Policy REN2 deals with on-shore wind energy and states inter alia that:
In all cases, proposals must comply with the criteria set out in Policy REN1, and to
the following:
(i) the development must not unacceptably detract from the visual amenity of
landscapes that make an important contribution to the setting of towns or villages;
(ii) the development will not unacceptably affect the amenities of neighbouring
properties by reason of noise emission, visual dominance, shadow flicker or
reflected light;
(iii) the development must not cause electromagnetic disturbance to
telecommunications.’

The proposed turbine would not comply with Policy REN1. It would also
unacceptably detract from the visual amenity of the landscape that makes
an important contribution to the setting of the local settlements. The
proposal is therefore contrary to Policy REN2.
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14.3

The Emerging Cornwall Local Plan

14.3.1 The policies in the emerging Cornwall Local Plan are not yet part of the
development plan and have limited weight because of the stage that the
Local Plan has reached in the adoption process but the policy and
explanatory text does give a clear indication of the Council's direction of
travel. This Local Plan has been developed from an up to date evidence
base. The decision was taken to submit the Cornwall Local Plan to the
Secretary of State for examination by the Council on 16 December 2014.
The Cornwall Local Plan was submitted in February 2015 and the first
stage of the Examination has taken place in May 2015. The first stage of
the Examination addressed legal compliance and key strategic issues,
including the level of housing growth and affordable housing targets.
14.3.2 The weight that can be attributed to the Plan and its policies will develop as
the Inspector's assessment of the document progresses. The Inspector has
now released his preliminary findings on the first stage of the Examination.
The Inspector has set out his initial assessment, recommendations for
changes and request for further work to be undertaken to make the Plan
sound. This additional work will involve a suspension of the examination for
a period of months before it reopens (early 2016). However in the
meantime the Inspector's findings are material to future decisions. The
Inspector in his preliminary findings does provide clear recommendations in
a limited number of areas. The Inspector's recommendations on these
issues differ from the Local Plan policies as they stand. These
recommendations along with the further work suggested will be considered
by the Council for further consultation before being considered by the
Inspector in the re-opened Examination. If the Council's proposed changes
are consistent with the Inspector's recommendations they would attract
significant weight. In the interim period the Inspector's comments and
recommendations are a material consideration to be addressed when
considering the emerging policy framework in decision making.
14.3.3 Policy 1 deals with the presumption in favour of sustainable development
and states that:
‘When considering development proposals the Council will take a positive
approach that reflects the presumption in favour of sustainable development
contained in the National Planning Policy Framework and set out by the policies of
this Local Plan.
We will work with applicants to find solutions which mean that proposals will be
approved wherever possible, and to secure development that improves the
economic, social and environmental conditions in the area.
Planning applications that accord with the policies in this Local Plan and
supporting Development Plan and Supplementary Planning Documents
(including, where relevant, with policies in Neighbourhood Plans) will be
regarded as sustainable development and be approved, unless material
considerations indicate otherwise.
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When considering whether a development proposal is sustainable or not, account
will be taken of its location, layout, design and use against the three pillars of
economic development, social development and environmental protection and
improvement.
Where there are no policies relevant to the application at the time of making the
decision, the Council will grant permission unless material considerations indicate
otherwise – taking into account whether:
a) Any adverse impacts of granting permission would significantly and
demonstrably outweigh the benefits, when assessed against the policies in the
National Planning Policy Framework taken as a whole; or
b) Specific policies in that Framework indicate that development should be
restricted.’ (Emphasis supplied)

The proposed development does not accord with policies in the NPPF or the
Emerging Cornwall Local Plan. As the proposal does not accord with the
NPPF then it cannot be classed as sustainable development and therefore
must be contrary to Policy 1.
14.3.4 Policy 2 deals with Key targets and Spatial Strategy and states inter alia
that: ‘New development should provide the most sustainable approach to
accommodating growth; making the best use of infrastructure and services whilst
respecting the character of Cornwall.’ The proposal does not respect the

character of Cornwall and is therefore contrary to Policy 2.
14.3.5 The Pre-Submission version of the Emerging Local Plan stated with regard
to Policy 2 that ‘5. Positively manage new development in Cornwall
through…..the protection and enhancement of environmental assets, including
mitigation of unavoidable adverse effects, appropriate and proportional to their
value.’

14.3.6 However the Proposed Schedule of Focused Changes to the Cornwall
Local Plan Strategic Policies Proposed Submission Document – 20102030 (March 2014) sets out that the wording of Policy 2 (5) (b) be amended
to read:
‘Positively manage new development in Cornwall through……. the protection and
enhancement of environmental and historic assets, including mitigation of
unavoidable adverse effects, appropriate and proportional to their value.’

(Emphasis supplied)
14.3.7 This proposal will not protect the historic assets and will in fact harm their
significance. There can be no mitigation of these effects. The proposal is
therefore contrary to this latest version of Policy 2.
14.3.8 Policy 13 deals with Design and states inter alia that ‘The Council is
committed to achieving high quality safe, sustainable and inclusive design in all
developments across Cornwall and ensuring its distinctive character is maintained
and enhanced. Development proposals must show high quality design and layout
of buildings and places demonstrating a process that has clearly considered the
existing context, and contributes to social, economic and environmental
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sustainability…..In addition development proposals should protect individuals and
property from:
a. overlooking and unreasonable loss of privacy ,
b. overshadowing and overbearing impacts,
c. unreasonable noise and disturbance.’
It is clear that the proposal has not considered the existing context, and

does not contribute to environmental sustainability as it would cause a
degree of harm to heritage assets. It is therefore contrary to Policy 13.
14.3.9 Policy 13 (1) (a) states that ‘As part of a comprehensive placeshaping approach
proposals will be judged against fundamental design principles of character –
creating places with their own identity and promoting local distinctiveness while not
preventing or discouraging appropriate innovation…..Being of an appropriate
scale, density, layout, height and mass with a clear understanding and response to
its landscape, seascape and townscape setting.’

The proposal is not of an appropriate scale, density, layout, height and
mass and does not have a clear understanding and response to its
landscape setting.
14.3.10 The Pre-Submission version of the Emerging Local Plan states with regard
to Policy 13 (1) (b) that ‘As part of a comprehensive placeshaping approach
proposals will be judged against fundamental design principles of……… layout –
provide continuity with the existing built form and respect and work with the natural
environment; high quality safe private and public spaces; and improve perceptions
of safety by overlooking of public space.’

14.3.11 However the Proposed Schedule of Focused Changes to the Cornwall
Local Plan Strategic Policies Proposed Submission Document – 20102030 (March 2014) sets out that the wording of Policy 13 (1) (b) be
amended to read ‘As part of a comprehensive placeshaping approach proposals
will be judged against fundamental design principles of……… layout – provide
continuity with the existing built form and respect and work with the natural
historic environment; high quality safe private and public spaces; and improve
perceptions of safety by overlooking of public space.’ (Emphasis supplied) The
reason for this change of wording is given as ‘To clarify historic environment is
important in design.’

This proposal does not respect or work with the natural historic
environment.
14.3.12 Policy 23 deals with the Natural Environment and states inter alia that
‘Development proposals will need to sustain Cornwall’s local distinctiveness and
character of both designated & un-designated landscapes and protect and
enhance Cornwall’s natural environment and assets according to their
international, national and local significance through the following measures…..
1

Cornish Landscapes

Development should be of an appropriate scale, mass and design which
recognises and respects the landscape character. Development must take into
account and respect the sensitivity and capacity of the landscape asset,
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considering the cumulative impact and the wish to maintain dark skies and
tranquillity in areas that are relatively undisturbed, using guidance as set out in the
Cornwall Landscape Character Assessment and supported by the descriptions of
Areas of Great Landscape Value.’

This proposal does not recognise and respect the landscape character, will
cause harm to the AGLV within which the turbine would be sited and will
not maintain tranquillity in areas such as this which are relatively
undisturbed. The proposal is contrary to the aims of Policy 23.
14.3.13 Policy 24 deals with the historic environment and states inter alia that
‘Development proposals will need to sustain Cornwall’s local distinctiveness and
character or protect and enhance Cornwall’s historic environment and assets
according to their international, national and local significance through the
following measures:
a. Protect, conserve and enhance the historic environment of designated and
undesignated heritage assets and their settings, including historic landscapes,
settlements, Conservation Areas, marine environments, archaeological sites,
parks and gardens and historic buildings.

This proposal will adversely affect the setting and significance of a number
of listed buildings. It will not protect and enhance Cornwall’s historic
environment and assets according to their international, national and local
significance. It is therefore contrary to Policy 24.
15

Conclusions

15.1

The applicant has failed to comply with the legal requirements for preapplication consultation, meaning that by section 327 of the Town and
Country Planning Act 1990 the Council is not able to entertain the
application and so cannot grant planning permission.

15.2

According to the terms of the Written Ministerial Statement issued on 18
June 2015 planning permission cannot be granted for this application.

15.3

The turbine would have significant landscape and visual impacts on the
surrounding area.

15.4

The proposed turbine would have unacceptable effects on the AGLV within
which the turbine would be sited.

15.5

The proposal would have significant adverse impacts on nearby residential
properties and on the users of public rights of way.

15.6

Shadow throw from the proposed turbine could have significant effects on
nearby landowners as they tend their fields.

15.7

There would be harm in terms of the NPPF on the setting of a number of
heritage assets. This harm to the setting of heritage assets must be given
considerable importance and weight in the planning balance. Furthermore,
the law requires that any harm to heritage assets requires a strong
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presumption against the grant of permission. This harm to the setting of
heritage assets is sufficient on its own to warrant refusal of planning
permission.
15.8

According to Dr Reed’s assessment of the applicant’s ecological surveys,
the data submitted are not fit for purpose and that with a Special Protection
Area (SPA) within several kilometres of the proposed site, the data
collected would be inadequate for use by Cornwall Council in an
Appropriate Assessment under the Habitat Regulations.

15.9

The turbine noise would breach the ETSU-R-97 limit at low wind speeds,
and in addition no assessment has been carried out of the possibility of
Excess Amplitude Modulation occurring which is contrary to the
requirements set out in the Council’s Draft Renewable Energy SPD.

15.10

The Council cannot place any weight on the proposed community benefits
when determining this application.

15.11

The proposed turbine is available as two different models, one with an
installed capacity of 500kW and the other with an installed capacity of
900kW. Both are identical in terms of their size and physical characteristics
and would therefore have identical landscape and visual impacts.

15.12

Two planning Inspectors have concluded that the use of such turbines
weighs against the proposal, and NRWT suggests that the same is true in
this case. In addition the Government has made it clear that it intends to
close the loophole in the FIT subsidies system which encourages the use of
such turbines.

15.13

Quite clearly the Council will have to give weight to these issues when
determining this planning application.

15.14

The application must be determined according to the development plan
unless material considerations indicate otherwise. In this case the material
considerations are national planning policy and the need to produce
renewable energy.

15.15

The renewable energy that would be generated is very small in comparison
with the national targets and little or no support for the proposal is given by
national planning policy. In fact the proposal is contrary to national planning
policy in many respects. It is also contrary to a host of development plan
policies. This being the case then planning permission should be refused.

15.16

The very small public benefits need to be balanced against the adverse
impacts that the proposed turbine would have on the landscape, the living
conditions of a number of local residents, the local tourist economy, and the
harm to the setting of a number of heritage assets.
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15.17

In this case the conflicts with national and district planning policy, along with
the fact that the adverse impacts greatly outweigh the benefits mean that
planning permission should be refused.

15.18

The proposal does not comply with the NPPF and cannot therefore be
considered to be sustainable development. Therefore planning permission
must be refused.
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APPENDIX 1
Appeal by Mr Alan Lutey
Trenithon Farm, Summercourt, NEWQUAY, Cornwall, TR8 5BJ
PINS Reference: APP/D0840/W/15/3017319
Cornwall Council Ref: PA14/06049
Appeal Statement by the Carnego Area Protection Society1
1

Introduction

1.1

The Carnego Area Protection Society (henceforth CAPS) was formed by a
number of residents from the surrounding areas who were concerned over
proposals for a wind turbine at Trenithon Farm.

1.2

Members of CAPS objected to the Trenithon Farm wind turbine proposal and
a comprehensive objection document on behalf of CAPS was submitted to the
LPA on 12 August 2014. CAPS supports the decision by Cornwall Council to
refuse planning permission and requests that the Inspector dismisses this
appeal.

1.3

This appeal statement sets out in detail the reasons why CAPS believes that
the appeal should be dismissed.

4.2

The public consultation process

4.2.1 At 7.8 of the Environmental Statement (ES) it is stated that a consultation
event was held on Wednesday 21st May at Summercourt Memorial Hall,
Summercourt, and presented an exhibition of 15 display panels about the
proposal and also information about the community benefit fund and local
share offer. Photomontages of how the turbine would look from various
viewpoints in the local area were also presented.
4.2.2 It is then stated at 7.10 that ‘Details of the consultation and the feedback received
can be found in the Community Consultation Report which accompanies the
application.’ However the Community Consultation Report did not appear on

the LPA’s website so it can be assumed that it was not submitted with the
application.
4.2.3 The Town and Country Planning (Development Management Procedure and
Section 62A Applications) (England) (Amendment) Order 2013 (the DMPO)
now makes it a legal requirement to carry out public consultation before a
planning application is submitted for any development that comprises more
than two wind turbines or if the hub height of any turbine exceeds 15m.

1

Contact details: The Robert J Barfoot Consultancy, Environmental & Planning Consultants, Huckleberry,
East Knowstone, South Molton, Devon, EX36 4DZ. Telephone: 01398 341623

4.2.4 Article 3B of the DMPO sets out that :
‘Where consultation is required in accordance with article 3A, an application
for planning permission must be accompanied by particulars of (a) how the applicant complied with section 61W(1) of the 1990 Act;
(b) any responses to the consultation that were received by the
applicant; and
(c) the account taken of those responses.’ (Emphasis supplied)

4.2.5 It can be seen from 4.2.2 above that no particulars of the responses to the
consultation were received by the LPA, and that no particulars were given of
the account that had been taken of those responses in the preparation of the
planning application.
4.2.6 In this respect CAPS wishes to draw the Inspector’s attention to the fact that a
judicial review was lodged with the High Court regarding Cornwall Council
granting planning permission for a single wind turbine at Tredinnick Farm. The
Council signed a Consent Order agreeing that it had acted unlawfully in
granting planning permission on the basis of grounds 1, 2 and 3 as set out in
the Claimant’s Statement of Facts and Grounds. The Consent Order is at
Appendix B and the Statement of Facts and Grounds is at Appendix C of this
CAPS appeal statement.
4.2.7 Ground 1 of the Statement of Facts and Grounds stated that ‘The planning
application was invalid as there was a failure to include particulars of the preapplication consultation and the account taken of the consultation, contrary to Article
3B of the Town and Country Planning (Development Management Procedure) Order
2010.’

4.2.8 Paragraph 9 of the Statement of Facts and Grounds went into more detail on
this matter:
‘The applicant failed to comply with this duty. Consultation was carried out before the
application was submitted by inviting local residents to a one day exhibition. As
TTAG pointed out there was a failure to provide the information required in Article 3B
with the application [section 3 of their submissions]. The material submitted with the
planning application did not address pre-application consultation. Whilst the event
had been mentioned to Council officers in a pre-application email of 7th March 2014,
no explanation was given of the responses received to the consultation or the
account taken of those responses. There was a failure to comply with Article 3B
both in form and in substance. Consequently by section 327 of the Town and Country
Planning Act 1990 the Council was not able to entertain the application and so could
not grant it.’ (Emphasis supplied)

4.2.9 In the case of the Trenithon Farm application it can be seen that the situation
was identical in that no explanation was given of the responses received to
the consultation or the account taken of those responses.
4.2.10 Thus the application did not comply with Article 3B of the DMPO.
Consequently by section 327 of the Town and Country Planning Act 1990 the
Council was not able to entertain the application and so could not grant
planning permission in any case:

‘(1) This section applies to any application in respect of which this Act or any
provision made under it imposes a requirement as to (a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies
the application.
(2) The local planning authority must not entertain such an application if
it fails to comply with the requirement.’ (Emphasis supplied)

4.2.11 In summary the appellant clearly failed to comply with the legal requirements,
meaning that by section 327 of the Town and Country Planning Act 1990 the
Council was not able to entertain the application and so could not grant
planning permission in any case.
4.2.12 Now that the appellant has appealed the decision of the Council to refuse
planning permission then the failure to comply with the DMPO is a matter for
the Inspector.

APPENDIX 2

Mr Peter Waller
Your ref:
My ref:
Date:

TR8 4PW

PA14/06049
18 August 2015

Dear Sir/Madam
Town and Country Planning (Appeals) (Written Representations Procedure)
(England) Regulations 2009
Further to my previous letter, I am writing to let you know that the Planning Inspectorate
have reviewed the appeal and found it to be invalid. This is because the requirements of
Section 61W of the Town and Country Planning Act 1990 and the Development
Management Procedure Order 2015 do not appear to have been complied with at
application stage.
DCLG ref:
Cornwall Council ref:
Appeal start date:
Proposal:
Location:
Appellant:
Cornwall Council decision:

APP/D0840/W/15/3017319
PA14/06049
19 May 2015
A single wind turbine measuring up to 77m to tip with
ancillary equipment and associated infrastructure
Trenithon Farm Trenithon Lane Summercourt Newquay
Cornwall
Mr Alan Lutey
REFUSED

No further action will be taken regarding this appeal.
Should you require any further information in connection with this appeal, please contact
me.
Yours faithfully
Hannah Williams
Development Technical Officer
Planning and Enterprise Service
Tel: 01872 323520
Email: planningappeals@cornwall.gov.uk

Planning and Enterprise Service
39 Penwinnick Road St Austell Cornwall PL25 5DR
Tel: 0300 1234 151 www.cornwall.gov.uk

APPENDIX 3

APPENDIX 4
IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
ADMINISTRATIVE COURT

CO/

/2014

In the matter of Judicial Review proceedings
BETWEEN:
THE QUEEN
( on the application of PETER WALLER)
Claimant
- and CORNWALL COUNCIL
Defendant
- and MICHAEL PELLOW
Interested Party

STATEMENT OF FACTS AND GROUNDS

1.

These are judicial review proceedings seeking the quashing of the grant of planning
permission for the erection of a single wind turbine of max height of 77m to tip, along
with associated infrastructure including an access track and electrical housing at
Tredinnick Farm, A3076, Newquay, Cornwall TR8 4PW.

2.

The grant of planning permission was unlawful on the following grounds:
(i)

The planning application was invalid as there was a failure to include
particulars of the pre-application consultation and the account taken of the
consultation, contrary to Article 3B of the Town and Country Planning
(Development Management Procedure) Order 2010;

(ii)

The Council made unlawful errors of fact and failed to have regard to material
considerations in considering that the proposed turbine would generate 1,834
MWh of electricity per annum when:
(a) The Council relied upon a figure produced by the Interested Party shortly
before the committee meeting, which contradicted their Environmental
Statement;

(b) The Interested Party’s figure was based on a mathematical error and was
unachievably high;
(c) The Council failed to have regard to, or determine, the dispute as to
whether the Interested Party’s original figure was too high;
(d) The Council failed to have regard to the use of a lower powered (500kW)
turbine in the scheme when a 900kW turbine would be the same size, so
the benefit would be much less for the harm which the scheme caused;
(e) The Council referred to the UK’s 2020 renewable energy targets but failed
to have regard to the fact that existing schemes and permissions meant that
the UK and Cornwall targets would be met in any event;
(iii)

In respect of listed buildings and scheduled monuments:
(a) The Council failed to report to the committee and so take into account a
material consideration, the objection of English Heritage to the
application;
(b) The Council failed to report to the committee and so take into account a
material consideration, the concerns of the National Trust about the
effect of the scheme on the setting of the Grade I listed Trerice House;
(c) the Council failed to give considerable weight to such harm, contrary to
section 66 of the Planning (Listed Buildings and Conservation Areas)
Act 1990;

(iv)

In respect of ecology:
(a) The Council failed to have regard to the advice of the Interested Party’s
Environmental Statement that further surveys should be carried out into
bats, birds and, potentially, dormice;
(b) The Council erred in law in failing to consider whether there was a need to
meet renewable energy targets constituting imperative public interest
reasons for disturbing bats and in considering only the applicant’s land
when assessing alternative sites when the only justification for the scheme
was one of public rather than private interest;

(v)

The Council failed to state in the decision that it had considered the
environmental information submitted, thereby breaching regulation 3(4) of the
Town and Country Planning (Environmental Impact Assessment) Regulations
2011, and failed to produce and publicise a statement explaining its decision,
in breach of regulation 24 of those regulations.

Given the significant

omissions in the committee report this error is one of substance.

Factual background
3.

Mr Pellow applied to the Council for planning permission for ‘a single wind turbine
of max height 77m to tip, along with associated infrastructure including an access
track and electrical housing’ on 25th May 2014 (reference PA14/04800). The Council
had made a screening opinion which determined that Environmental Impact
Assessment was required. The planning application was consequently accompanied
by an Environmental Statement. Application drawings included an ‘Elevation Plan of
EWT Turbine’1 which showed a DIRECTWIND 54-HH50 turbine.

4.

Mr Waller lives at Tredinnick Farm Cottage which is 410 metres from the proposed
turbine (the Environmental Statement inaccurately said 471 metres). He objected to
the application and is a also a member of the Tredinnick Turbine Action Group who
made detailed representations against the scheme.

5.

On 29th September 2014 the Council’s Central Sub-Area Planning Committee
considered the application. Mr Waller spoke against the proposal. The application
was approved by eight votes to six.

The Grounds
6.

The planning application was invalid as there was a failure to include particulars of
the pre-application consultation and the account taken of the consultation, contrary to
Article 3B of the Town and Country Planning (Development Management Procedure)
Order 2010As the valid application was made after 17th December 2013, it was
subject to the duty to carry out and report on pre-application consultation in section

1

Application form, section 9.

61W of the Town and Country Planning Act 1990 and Articles 3A and 3B of the
DMPO. The duty applies by Article 3A(1) to:
“any development involving an installation for the harnessing of wind
power for energy production where—
(a) the development involves the installation of more than 2 turbines; or
(b) the hub height of any turbine exceeds 15 metres.”
7.

By section 61W:
“(2) The person must publicise the proposed application in such manner as the
person reasonably considers is likely to bring the proposed application to the
attention of a majority of the persons who live at, or otherwise occupy, premises
in the vicinity of the land.
(3) The person must consult each specified person about the proposed application.
(4) Publicity under subsection (2) must—
(a) set out how the person (“P”) may be contacted by persons wishing to
comment on, or collaborate with P on the design of, the proposed development,
and
(b) give such information about the proposed timetable for the consultation as is
sufficient to ensure that persons wishing to comment on the proposed
development may do so in good time.
(5) In subsection (3) “specified person” means a person specified in, or of a
description specified in, a development order.
...
(7) A person subject to the duty imposed by subsection (1) must, in complying
with that subsection, have regard to the advice (if any) given by the local
planning authority about local good practice.”

8.

By Article 3B:
“Where consultation is required in accordance with article 3A, an application for
planning permission must be accompanied by particulars of—
(a) how the applicant complied with section 61W(1) of the 1990 Act;

(b) any responses to the consultation that were received by the applicant; and
(c) the account taken of those responses.”
9.

The applicant failed to comply with this duty. Consultation was carried out before the
application was submitted by inviting local residents to a one day exhibition. As
TTAG pointed out there was a failure to provide the information required in Article
3B with the application [section 3 of their submissions]. The material submitted with
the planning application did not address pre-application consultation. Whilst the
event had been mentioned to Council officers in a pre-application email of 7th March
2014, no explanation was given of the responses received to the consultation or the
account taken of those responses. There was a failure to comply with Article 3B both
in form and in substance. Consequently by section 327 of the Town and Country
Planning Act 1990 the Council was not able to entertain the application and so could
not grant it:
“(1) This section applies to any application in respect of which this Act or any
provision made under it imposes a requirement as to–
(a) the form or manner in which the application must be made;
(b) the form or content of any document or other matter which accompanies the
application.
(2) The local planning authority must not entertain such an application if it fails to
comply with the requirement.”

10.

TTAG also observed that the very limited consultation was carried out too late to
influence the application in any event.

11.

In their pre-action response the Council appear to concede that the application was
unlawful for this reason and that the Court can make a declaration in respect of the
error (paragraphs 11 and 12). They misunderstand the purpose of the legislation – it
is more than bringing the proposal to the public’s attention but to give the public a
chance to influence the process by requiring the developer to respond to the public’s
comments at that early stage.

(ii) The Council made unlawful errors of fact and failed to have regard to material
considerations and environmental information in considering that the proposed
turbine would generate 1,834 MWh of electricity per annum when:
(a) The Council relied upon a figure produced by the Interested Party shortly
before the committee meeting, which contradicted their Environmental
Statement;
(b) The Interested Party’s figure was based on a mathematical error and was
unachievably high;
(c) (c) The Council failed to have regard to, or determine, the dispute as to
whether the Interested Party’s original figure was too high;
(d) The Council failed to have regard to the use of a lower powered (500kW)
turbine in the scheme when a 900kW turbine would be the same size, so
the benefit would be much less for the harm which the scheme caused;
(e) The Council referred to the UK’s 2020 renewable energy targets but failed
to have regard to the fact that existing schemes and permissions meant
that the UK and Cornwall targets would be met in any event;
12.

The Planning Practice Guidance advises:
“How to assess the likely energy output of a wind turbine?
As with any form of energy generation this can vary and for a number of reasons.
With wind turbines the mean wind speed at hub height (along with the statistical
distribution of predicted wind speeds about this mean and the wind turbines used)
will determine the energy captured at a site. The simplest way of expressing the
energy capture at a site is by use of the ‘capacity factor’. This though will vary
with location and even by turbine in an individual wind farm. This can be useful
information in considering the energy contribution to be made by a proposal,
particularly when a decision is finely balanced.”

13.

If a turbine does not cause harm then the scale of any benefit does not need to be
known, but if a balance has to be struck between harm and benefits then the scale of
the benefit is relevant: see the Green Belt case of R(Holder) v Gedling Borough
Council [2014] EWCA Civ 599 at para 22:

“On the other hand, I believe Mr Kimblin to be simply wrong in his
submission that, having regard to the full range of applicable policy, matters
such as volume and efficiency are irrelevant and can be left to the working of
the market. I do not accept that the Green Belt has been sold out to the market
in this way. The position remains that the proposed development is, by
definition, inappropriate development which can be justified only in very
special circumstances. Any consideration of such circumstances must
necessarily embrace assessment of the benefit which is likely to ensue. It
cannot be the case that a very large but unproductive and inefficient
installation ranks equally with a small but extremely efficient one when it
comes to evaluating “very special circumstances”. Size, efficiency and ability
to meet need are all considerations relevant to the issue of “very special
circumstances”. It was legally erroneous for the Planning Committee to have
been advised to the contrary and its subsequent decision is vitiated by that
error.”
(a) and (b) The Council’s errors in overstating the electricity generation
14.

The Environmental Statement identified the turbine as a 500kW machine [ES, para
2.1.6, 2.2.1, 2.2.2] which was expected to generate in the region of 1,380,000 kWh of
electricity per year [ES, para 2.1.6 and tab 2.1 (after para 2.1.8)]. On 4th September
2014 the applicant’s agent had a discussion with Council officers about the electricity
to be generated. He then emailed the Council (under a title referring to a different
proposal, Gaverigan) claiming a 1,834,888 KWh pa electricity generation at
Tredinnick from a 30% capacity factor.

15.

This figure was then in the Council’s committee [para 11]. Members were not
informed that this was 33% higher than the applicant’s Environmental Statement
figure which had been consulted upon. Consequently the Council failed to have
regard to a material consideration and environmental information contained in the
Environmental Statement by failing to consider the Interested Party’s properly
published figure.

16.

The Interested Party’s new figure contained a serious mathematical error.

The

capacity or load factor (sometimes informally referred to as efficiency) is the amount
of electricity generated as a percentage of the theoretical capacity which is operating
full time at 100% output. Capacity is reduced by the times no generation takes place
because wind speeds are too low (or occasionally too high) and when the wind speeds
are insufficient to generate full power from the turbine. The electricity generated in a
year by this turbine at 30% capacity is:
0.5MW (Turbine maximum output) x 24 (hours a day) x 365 (days a year)2 x 0.3
(30%)
17.

This is 1,314 MWh, not 1,834 MWh.

This was an error of fact, going to the

lawfulness of the decision.

18.

At 1,834 MWh the capacity factor would be 41.8% - a wholly unrealistic figure which
has not been achieved by any onshore turbine in the UK.
(c) Overstatement of electricity generation by the Interested Party

19.

TTAG identified that the Interested Party’s Environmental Statement figure of 1,380
MWh pa required a capacity factor of 33%. This greatly exceeded the UK average of
27% and the South West average of 23.9% [TTAG para 14.8]. They said that a more
realistic approach was to take the South West average leading to about 1,000 MWh pa
(mathematically 1,046 MWh pa). Of course, in the light of this material, the totally
excessive and implausible nature of the committee report’s figure would have become
apparent.

20.

The committee report failed to refer to the dispute about the level of electricity to be
generated. It also failed to refer to the Planning Practice Guidance on this point. The
committee were not advised that there was an issue about the level of electricity
generated, that the Council’s figure was wrong and the relevance of these points to the
benefits of the scheme and the planning balance. There was therefore a failure to
have regard to material considerations which had to be resolved.

2

So 8760 hours in a year.

(d) The availability of a more powerful turbine of the same size, or smaller turbine of
same power
21.

TTAG also informed the Council that a turbine of the same size from the same
manufacturer could generate 900kW [14.10]. The application was therefore for an
underpowered turbine which would generate less electricity for the same amount of
visual and landscape harm as another turbine. Alternatively a smaller sized 500kW
turbine could be used, for less harm. The issue is not the viability of the turbine, but
the balance of benefit and harm. Whether the lower powered machine was used to get
higher subsidises per KWh or because of noise issues is not known, but TTAG
pointed out that a lower-powered turbine had been rejected for these reasons at Great
Park Estate [TTAG, para 14.11].

22.

The Council failed to consider this issue at all.
(e) Targets being met

23.

The Committee report identified various national and international targets for
renewable energy generation in particular an aspiration to generate 20% of the UK’s
electricity from renewable energy resources by 2020 [para 16, 17, 18, 49]. It referred
to the installed capacity of 365MW in Cornwall at June 2014 [para 28] but asserted
that ‘a specific target for the provision of renewable energy in Cornwall has not been
set for future years’ [para 29]. Paragraph 96 of the report said (in the context of
imperative reasons of overriding public importance under the Habitats Directive):
“This 500kw turbine will make a contribution targets for generating electricity by
renewable resources, for which there is strong policy support.”

24.

The committee’s reasons said on the justification for the scheme [in the adopted
recommendation, the decision notice and paragraph 49 of the report]:
“the visual harm from the turbine must be balanced against its ability to harness
renewable energy. The renewable energy agenda was at the forefront of the
planning system. Policy direction, at both national and local level, encouraged the
promotion of renewable energy schemes. The reality was that wind turbines
formed the most likely technology which was readily available to come forward
in the short term to meet broad energy targets. This would inevitably change the

character and appearance of the countryside and presence of wind turbines on
undesignated landscapes would become increasingly common and something that
needed to be accepted in pursuit of renewable energy. There was no disputing that
for the energy targets to be met the development of wind turbines, in addition to
alternative renewable energy generation systems, would be necessary”
25.

The TTAG representations said that the UK government’s Renewable Energy
Roadmap 2011, updated in 2013, showed that there were already sufficient built and
consented schemes to meet the 2020 national targets for onshore wind [para 13.113.8]. They also pointed out that the Green Cornwall Strategy’s 2020 target of
390MW of renewable energy would be met by the installed capacity (citing 317MW
at March 2014) and 480MW of already permitted capacity in the county [13.10]. This
Strategy is adopted by Cornwall Council.

26.

Consequently, TTAG said, the 2020 national targets have been met and there is no
need for this proposal to meet the Cornwall targets [para 13.8, 13.12].

27.

The Council failed to have regard to the issue whether the renewable energy targets
were being met in any event. Representations that the targets had been met were
recorded in the report [para 46] but the report and decision relied on the need for wind
to meet energy targets (including short term targets) without any attempt to assess
whether that was correct, to address to criticisms made or justify that assertion.
(iii) In respect of listed buildings and scheduled monuments:
(a)

The Council failed to report to the committee and so take into account a
material consideration, the objection of English Heritage to the application;

(b)

The Council failed to report to the committee and so take into account a
material consideration, the concerns of the National Trust about the effect of
the scheme on the setting of the Grade I listed Trerice House;

(c)

the Council failed to give considerable weight to such harm, contrary to
section 66 of the Planning (Listed Buildings and Conservation Areas) Act
1990;

28.

The proposal affects the setting of a large number of designated heritage assets
including scheduled monuments, grade I, II* and II listed buildings.
(a) English Heritage

29.

English Heritage were consulted on the application and responded on 24th June 2014.
The committee report at paragraph 38 quotes from part of the English Heritage letter
which expressed concern about the quality of the Interested Party’s assessment and
that the application ‘is likely to present cumulatively, at least ‘less than substantial’
harm to the setting of designated heritage assets’.

This phrase was repeated at

paragraph 75 of the report along with English Heritage’s request for clarification, a
comment that more information had been provided (although this has not been
published) and there having been no English Heritage comment upon this.

30.

The report failed to refer to English Heritage’s objection to the application. Their 24 th
June 2014 letter had also said:
“The proposal does not meet the requirements of NPPF and English Heritage
object to the current proposals as submitted, however, we have requested further
information and would expect to be able to comment further on receipt.
NPPF .128 requires ‘an applicant to describe the significance of any heritage
assets affected, including any contribution made by their setting.’ and ‘As a
minimum the relevant historic environment record should have been consulted
and the heritage assets assessed using appropriate expertise where necessary’.
The supporting information supplied with the application is not sufficient to fulfil
this requirement.
The proposal does not meet the requirements of NPPF and English Heritage
object to the current proposals as submitted There a number of issues arising
from the assessment that require confirmation or clarification in advance of
determination.” (original emphasis)

31.

Committee members were therefore unaware that English Heritage objected to the
application. The pre-action response claims that English Heritage’s concerns were set
out (PAP response, para 21) but fails to respond to the point that members were not
told that English Heritage had objected.

(b) National Trust
32.

The National Trust own the Grade I listed Trerice House which the Environmental
Statement identified as being within the ‘dominant zone’ of the turbine.

33.

The committee report said of the National Trust under the assessment section [para
78]:
“The application has been considered by the National Trust with a view to
ascertaining what impact, if any, there would be on Trerice House approximately
2.5km north west of the site. The immediate approach roads to Trerice are tree
lined and the house is viewed from the road looking towards the north west. The
turbine would therefore not be seen when viewing the house from the road. It
may be possible to see the turbine from the garden around Trerice but this would
be through existing trees and mitigated further by the intervening distance.”

34.

The opinions expressed in that paragraph were not those of the National Trust
although it read as if the National Trust at least concurred with those views. The
National Trust had informed the Council on 8th September 2014 that it was concerned
about the application:
“Thank you for coming back with further information on the screening from the
applicant. Unfortunately, there is a lack of clarity over what views, and what
screening, is being considered and referred to. I accept that the views from the
garden terrace (long walk or bowling green) at Trerice to the north of the house
may be screened to some extent by the trees within the Trust's ownership.
However, there is concern is with the views from the house itself toward the site see photos 2 and 3 in the further information produced for the Degembris
application (13/09483) by the HeritageCollective (dated 6 Dec 2013). The trees
and hedgebank shown in those photos, which may potentially screen the views
south-east from the house, are located on the eastern side of the public road (as
indicated in the the Tredinnick Historic Visual Impact Assessment), and are
outside the Trust's ownership. Our further comments on the Nancolleth turbine on
12 Dec 2013 sought verification of the likely effects, particularly in relation to the
cumulative issue, and sought reassurance that all was being done to minimise
harm.

You are no doubt aware of the duty under section 66 of the Planning (Listed
Buildings and Conservation Area Act) 1990 to pay special regard to the
desirability of preserving listed structures or their settings. The Tredinnick
Historic Visual Impact Assessment and the addendum to the Nancolleth
application assessment, both indicated that the views from the house were clearly
important to the historical significance of the designated asset, and that the
presentation elevation of the house does face south-east, where all the cited
proposals lie. The Nancolleth assessment indicated that the impact on the setting
of the house from that turbine might rise to moderate negative in winter. Both
assessments have indicated that the cumulative impact of wind turbines on this
landscape does "remain an issue", albeit that it is unlikely to reach ‘substantial’ in
impact. Although I accept the Treddinick turbine is more distant from Trerice
than the Degembris or Nancolleth proposals, it would be helpful if the applicant,
as I previously suggested, identified under whose control the screening from the
house falls and how far it can be relied on long term, and gave a clearer indication
of the potential cumulative impact.”
35.

The committee were not told that the National Trust were concerned about the
application and considered that the further information provided was still insufficient.
Consequently members were misled and did not have regard to material
considerations.
(d)

36.

Heritage legislation and policy

Section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990
provides [para 76]:
“In considering whether to grant planning permission for development which
affects a listed building or its setting, the local planning authority, or, as the case
may be, the Secretary of State shall have special regard to the desirability of
preserving the building or its setting or any features of special architectural or
historic interest which it possesses.”

37.

It follows from section 66 that there is a presumption against the grant of permission
for development which causes harm. An authority must have ‘strong reasons’ for
granting permission contrary to the presumption: R(Garner) v Elmbridge Borough

Council.3 There is a need to give considerable weight to any harm to the setting of
listed buildings (including less than substantial harm) where the section 66 duty
arises: East Northamptonshire DC v Secretary of State for Communities and Local
Government (sub nom Barnwell Manor v East Northamptonshire District Council)
[2014] EWCA Civ 137 [2014] 1 P. & C.R. 22 at para 28 per Sullivan LJ. Sullivan LJ
held that (para 29):
“Parliament’s intention in enacting s.66(1) was that decision-makers should give
“considerable importance and weight” to the desirability of preserving the setting
of listed buildings when carrying out the balancing exercise”
38.

Sullivan LJ also held ‘That general duty applies with particular force if harm would
be caused to the setting of a Grade I listed building, a designated heritage asset of the
highest significance’ (para 28).

39.

In North Norfolk District Council v Secretary of State for Communities and Local
Government [2014] EWHC 279 (Admin) a proposed wind turbine would cause ‘less
than substantial harm’ to the setting of grade I and II* listed buildings (para 16-19).
Mr Robin Purchas QC, sitting as a Deputy High Court Judge said at paragraph 66:
“the advice in the NPPF is consistent with [section 66], having regard in
particular to paragraphs 131 and 132 where it advises that great weight should be
given to the conservation of a designated heritage asset and that clear and
convincing justification should be required for any harm or loss. ... it remains
essential that in applying the subsequent advice in paragraph 134, which is
expressed in terms of a balance rather than expressly referring to issues of weight
and significance, the approach of the decision maker is consistent with the
statutory obligation under Section 66(1). Thus the question should not be
addressed as a simple balancing exercise but whether there is justification for
overriding the presumption in favour of preservation.”

40.

In that case Mr Purchas found that the Inspector had erred in applying a ‘simple
planning balance’ that public benefits would outweigh the harm (paragraphs 68, 73,
76 to 79, 81, 83).

3

[2011] EWHC 86 (Admin) at para 8 per Ouseley J. This paragraph was explicitly endorsed by the Court of
Appeal: [2011] EWCA Civ 891, [2012] J.P.L. 119 at para 4, 7 per Sullivan LJ.

41.

Paragraph 20 of the committee report summarised paragraphs 131 and 132 of the
NPPF. Paragraph129 and 132 were referred to under the historic environment part of
the report [para 74]. The report also quoted section 66 at paragraph 76.

42.

Officers asserted that special regard was had (paragraph 79).

43.

However, the report made no reference, directly or indirectly, to paragraph 134 of the
NPPF:
“Where a development proposal will lead to less than substantial harm to the
significance of a designated heritage asset, this harm should be weighed
against the public benefits of the proposal, including securing its optimum
viable use.”

44.

Additionally it failed to give considerable weight to the harm which had been
identified.

45.

The Interested Party accepted that there would be negative/moderate impact on the
Grade I listed church of St Enoder and the Grade II* St Newlyna church and Cargol
Scheduled Monument and the Grade II Listed buildings Trethiggey Villa, Coswarth
and Gate Piers and Trevessa Farmhouse [Environmental Statement para 8.3.4, table
8.3; also historic visual impact assessment].

There were also findings of

negative/minor and negative/unknown impact on a number of other Listed Buildings
in the surrounding area. English Heritage said that the harm was at least ‘less than
substantial’.
46.

At the very least therefore, paragraph 134 of the NPPF applied.

47.

The report applied a different, if indistinct, test to paragraph 134 and the statutory
duty to give considerable weight to harm:
(on Grade I buildings) “Given the nature of these heritage assets, the separation
distances between them and the topography/landscape that stands between each
of the heritage assets, the proposed turbine is not considered to generate such
adverse impact upon the setting of heritage assets to warrant refusal of planning
permission.”

(para 75)

“it is important to ensure that any potential historic impact of the proposed
turbine is assessed carefully to ensure that there are no significant impacts on
either Scheduled Monuments, Conservation Areas or Listed Buildings.” (para 76)
(on grade II buildings) “However, the intervening topography in conjunction with
the distances between the site and these historic assets reduce the potential
impacts to an acceptable level.” (para 77)
48.

The conclusion in paragraph 79 was:
“The application has been assessed against the potential impact on the historic
environment including special regard as set out above and it is considered that the
likely impact on the historic environment would not justify refusal of this
application in this respect. It is therefore considered that on balance the proposal
is acceptable in respect of the historic environment. In coming to this view regard
has been had to Section 66 of the Planning (Listed Buildings and Conservation
Areas) Act 1990.”

49.

There was a failure to attach considerable weight or the paragraph 134 balance of
weighted harm against public benefits.

Instead the analysis vaguely referred to

avoiding significant harm (which is not the test) and the proposal being acceptable
(which does not explain the approach at all).
(iv) In respect of ecology:
a.

The Council failed to have regard to the advice of the Interested Party’s
Environmental Statement that further surveys should be carried out into bats,
birds and, potentially, dormice;

b.

The Council erred in law in failing to consider whether there was a need to meet
renewable energy targets constituting imperative public interest reasons for
disturbing bats and in considering only the applicant’s land when assessing
alternative sites when the only justification for the scheme was one of public
rather than private interest

(a)
50.

Surveys

The Council failed to have regard to the advice of the Interested Party’s
Environmental Statement that further surveys should be carried out into bats and birds
and potentially, dormice.

51.

The committee report asserted that bats could be adversely affected and so the
‘derogation tests’ should be applied (para 95). These are from the Habitats Directive.
It then said that protected species would not be affected (para 97). In paragraph 98
the report said that ‘no impacts on dormice are expected’, ‘impacts on bats have been
assessed to be minimal’ and ‘there is unlikely to be an impact on the ecology in the
area and therefore no further survey work is required’. Paragraph 99 said:
“It is therefore considered that on balance, there is no need for any further
ecological survey work, the proposed wind turbine development would not have
an unacceptable adverse impact upon the ecology and nature conservation interest
of the area and is considered acceptable.”

52.

However the Environmental Statement was based upon a Phase 1 Ecology Survey
carried out by Cornwall Environmental Consultants [ES para 5.1.9].

The

Environmental Statement recommended that surveys be carried out of bats [ES para
5.5.3, 5.6.1], wintering birds [5.5.4, 5.6.2] and possibly a dormouse survey [5.6.3].
Confusingly, paragraph 5.7.3 said ‘no further work is required’ but without
contradicting the earlier reasoning. Those surveys were not carried out.
53.

The committee report is inconsistent throughout the ecology section, but fails to
mention at all the Environmental Statement’s recommendations that further surveys
be undertaken. The Council needed to consider the applicant’s own view that more
ecological information was required, but failed to do so.
(b)

54.

Habitats Directive tests

The Habitats Directive deals with animal species in Article 12(1) which requires:
“Member States shall take the requisite measures to establish a system of strict
protection for the animal species listed in Annex IV (a) in their natural range,
prohibiting
(a) all forms of deliberate capture or killing of specimens of these species in the
wild;
(b) deliberate disturbance of these species, particularly during the period of
breeding, rearing, hibernation and migration;
(c) deliberate destruction or taking of eggs from the wild;

(d) deterioration or destruction of breeding sites or resting places.”
55.

Article 16 permits derogations in limited circumstances which are, as relevant to
development projects:
“Provided that there is no satisfactory alternative and the derogation is not
detrimental to the maintenance of the populations of the species concerned at a
favourable conservation status in their natural range, Member States may
derogate from the provisions of Articles 12 …
(c) in the interests of public health and public safety, or for other imperative reasons
of overriding public interest, including those of a social or economic nature and
beneficial consequences of primary importance for the environment;”

56.

The primary protection of European designated sites is carried out through the
planning process. Planning authorities are required to apply the Article 6(3),(4) tests
when determining planning applications: Conservation of Habitats and Species
Regulations 2010, regulations 60, 61, 62, 68. However European Protected Species
are primarily protected by criminal sanctions (regulation 41) and licensing by Natural
England (including in the Secretary of State for the Environment, Food and Rural
Affairs’ name) under regulations 53 to 58.

57.

In the exercise of their powers the Council is subject to Regulation 9(5) of the
Conservation of Habitats and Species Regulations 2010 providing that it:
“must have regard to the requirements of the Habitats Directive so far as they
may be affected by the exercise of those functions”

58.

The UK’s native bat species are protected under the Habitats Directive. The Council
applied the Habitats Directive requirements [para 95]:
“as bats have been identified in the vicinity and are a protected species which
could be adversely affected, the LPA must be satisfied that the development
meets the three “derogation tests”. The three tests are:
- The activity must be for imperative reasons of overriding public interest or
for public health and safety;
- There must be no satisfactory alternative; and
- The favourable conservation status of the species must be maintained.”

59.

On imperative reasons of overriding public interest (IROPI) and alternatives, the
report said [para 96]:
“There are a number of benefits that the proposal would generate in the interests
of the community. This 500kw turbine will make a contribution targets for
generating electricity by renewable resources, for which there is strong policy
support. The site provides the opportunity to site a single turbine within a location
that is not situated within a national landscape designation or local landscape
designation. As such this site provides an efficient and appropriate scale of
development in a suitable site, as alternatives have not been proven to be
preferable within the applicant’s control.”

60.

Applying IROPI in a sites context (Article 6(4), Habitats Directive) the CJEU has
held ‘the implementation of a plan or project must be both “public” and “overriding”,
which means that it must be of such an importance that it can be weighed up against
that directive’s objective of the conservation of natural habitats and wild fauna and
flora’ and distinguished this from private interests: Solvay v Region Wallonne [2012]
2 C.M.L.R. 19 at para 75-77.

61.

In the present case the Council erred in failing to consider whether there were
imperative reasons, as the need for the scheme to enable targets to meet was
challenged. Since the justification is based on public rather than private interests,
alternatives have to be considered beyond the applicant’s landholding. The public
interest would be served by an alternative site elsewhere and the only loss would be to
the applicant’s private interests. The Council erred in law in considering alternatives
on this limited basis.

62.

At paragraphs 25 to 29 of the pre-action response the Council assert that they did not
need to do an assessment. As well as overlooking regulation 9(5), this response fails
to address the fact that the Council did carry out the assessment itself and does not
dispute the errors in that exercise identified in these grounds.4
(v)

The Council failed to state in the decision that it had considered the

environmental information submitted, thereby breaching regulation 3(4) of the Town
and Country Planning (Environmental Impact Assessment) Regulations 2011, and
4

The pre-action response also referred at paragraph 25 to regulation 3(4) of the Habitats Regulations, which is
provision of the 1994 regulations, revoked in 2010.

failed to produce and publicise a statement explaining its decision, in breach of
regulation 24 of those regulations. Given the significant omissions in the committee
report this error is one of substance.
63.

By regulation 3(4) of the Town and Country Planning (Environmental Impact
Assessment ) Regulations 2011:
“The relevant planning authority or the Secretary of State or an inspector shall not
grant planning permission or subsequent consent pursuant to an application to
which this regulation applies unless they have first taken the environmental
information into consideration, and they shall state in their decision that they have
done so.”

64.

Environmental information is the Environmental Statement, additional information
from the applicant and consultation responses: regulation 2(1).

Regulation 24

provides:
“(1) Where an EIA application is determined by a local planning authority, the
authority shall—
(a) in writing, inform the Secretary of State of the decision;
(b) inform the public of the decision, by local advertisement, or by such other
means as are reasonable in the circumstances; and
(c) make available for public inspection at the place where the appropriate
register (or
relevant section of that register) is kept a statement containing—
(i) the content of the decision and any conditions attached to it;
(ii) the main reasons and considerations on which the decision is based including,
if relevant, information about the participation of the public;
(iii) a description, where necessary, of the main measures to avoid, reduce and, if
possible, offset the major adverse effects of the development; and
(iv) information regarding the right to challenge the validity of the decision and
the procedures for doing so.”
65.

The planning permission fails to make the statement required by regulation 3(4). The
post-decision publicity and statement has not been carried out in breach of regulation

24. In the present case this is more than a formal error to record what was done as the
committee report contained numerous, serious errors which would have been avoided
by reading the Environmental Statement and the TTAG representations. In addition
to those described in other grounds, the report asserted that the nearest residential
properties were over 540 metres from the turbine and so there was no shadow flicker
issue [para 89]. The Environmental Statement identified seven houses within 471
metres (and they were in fact closer) and said that six would suffer from shadow
flicker [ES para 11.4.1, 11.4.2].5 This error, pointed out by TTAG, was identified by
officers shortly before the committee meeting and a condition imposed, but is a
further example of whole topics in the committee report bearing no relation to the
evidence.
66.

These errors therefore go to the lawfulness of the grant of planning permission itself.

67.

In the pre-action response the Council do not deny the claimed breaches of
regulations 3(4), 24(1)(a), (c)(ii) to (iv) of the EIA Regulations. They assert that the
public were informed of the decision by it being put on the Council’s website, but
people are not informed by the document being available to those who search –
positive steps are required to bring it to the attention of the public.
Aarhus Convention Claim

68.

These proceedings are a challenge to a grant of planning permission for EIA
development. The grounds (which contain EIA and domestic points) are in respect of
a decision which was subject to EIA. Article 11 of the EIA Directive therefore
applies to guarantee a right to access which is not prohibitively expense. Article 11
reflects Article 9(2) of the Aarhus Convention which applies to projects subject to
EIA. The challenge therefore has the benefits of the Aarhus Convention protection.

69.

The Council having disputed the Aarhus nature of the claim, the Claimant applies for
an order that the Defendant pay his costs of the Aarhus Challenge on an indemnity
basis, and that order to be enforced notwithstanding that this would increase the costs
payable by the Defendant beyond the amount prescribed in Practice Direction 45: see
CPR 45.44(3)(b),

5

House 2, The Beeches was selected to represent the four other properties next to it as well.

Richard Harwood QC
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Cornwall Council

Chy Trevail Beacon Technology Park Bodmin
Cornwall PL31 2FR
Email: planning@cornwall.gov.uk
Tel:
0300 1234151
Web: www.cornwall.gov.uk

Application number: PA15/05326
Agent:
Mr Dominic Cooney
Less-CO2 Ltd
Unit 2
North Staffs Business Park
Innovation Way
Stoke-on-Trent
Staffordshire
ST6 4BF

Applicant:
Mr J Goodenough
Higher Tremail Farm,
Road From Myrica To Higher Tremail
Tremail
Camelford
Cornwall
PL32 9XZ

Town And Country Planning Act 1990 (as amended)
Town And Country Planning (Development Management Procedure) (England)
Order 2015

Notice of Refusal of Planning Permission
CORNWALL COUNCIL, being the Local Planning Authority, HEREBY REFUSES
PERMISSION, for the development proposed in the following application received
on 9 June 2015 and accompanying plan(s), for the reasons set out on the attached
schedule:
Description of Development:

Installation of a single Endurance E4660 (85kW) wind
turbine on a 24.8m hub height tower, 23.5m diameter
rotor, total height to blade tip 36.6m

Location of Development:

Higher Tremail Farm
Road From Myrica To Higher Tremail Farm
Tremail
Camelford
PL32 9XZ

Parish:

Davidstow

YOUR ATTENTION IS DRAWN TO THE ATTACHED NOTES.

DATED: 21 September 2015
REFULZ

Phil Mason
Head of Planning and Enterprise

SCHEDULE ATTACHED TO APPLICATION & DECISION NO: PA15/05326

REASONS:
1

The siting of the proposed wind turbine is not located within an area identified as
being suitable for wind energy development in the North Cornwall District Local
Plan 1999, nor is a Neighbourhood Development Plan adopted for Davidstow
Parish. In these circumstances, the proposal is contrary to the Secretary of
State's House of Commons Written Statement dated the 18th June 2015 and
Paragraph 33 of the National Planning Policy Guidance in that the planning
impact identified by the affected local communities has not been fully met and
there is an absence of community support for the proposal.

DATED: 21 September 2015
REFULZ

Phil Mason
Head of Planning and Enterprise

SCHEDULE ATTACHED TO APPLICATION & DECISION NO: PA15/05326

RELEVANT PLANNING POLICIES:
Under section 38(6) of the Planning and Compulsory Purchase Act 2004 decisions
on applications for planning permission and appeals must be taken in accordance
with the development plan, unless there are material considerations that indicate
otherwise.
The National Planning Policy Framework stresses the importance of having a
planning system that is genuinely plan-led. Where a proposal accords with an upto-date development plan it should be approved without delay, as required by the
presumption in favour of sustainable development at paragraph 14 of the National
Planning Policy Framework. Where the development plan is absent, silent or the
relevant policies are out of date, paragraph 14 of the National Planning Policy
Framework requires the application to be determined in accordance with the
presumption in favour of sustainable development unless otherwise specified.
In Cornwall the development plan comprises the 'saved' policies from the adopted
Local Plans which include minerals and waste Local Plans, and the Balancing
Housing Markets Development Plan Document in the former Carrick area.
The policies in the emerging Cornwall Local Plan are not yet part of the
development plan and have limited weight because of the stage that the Local
Plan has reached in the adoption process but the policy and explanatory text does
give a clear indication of the Council's direction of travel. This Local Plan has been
developed from an up to date evidence base. The decision was taken to submit
the Cornwall Local Plan to the Secretary of State for examination by the Council
on 16 December 2014. The Cornwall Local Plan was submitted in February 2015
and the first stage of the Examination has taken place in May 2015. The first stage
of the Examination addressed legal compliance and key strategic issues, including
the level of housing growth and affordable housing targets.

DATED: 21 September 2015
REFULZ

Phil Mason
Head of Planning and Enterprise

SCHEDULE ATTACHED TO APPLICATION & DECISION NO: PA15/05326

The weight that can be attributed to the Plan and its policies will develop as the
Inspector's assessment of the document progresses. The Inspector has now
released his preliminary findings on the first stage of the Examination. The
Inspector has set out his initial assessment, recommendations for changes and
request for further work to be undertaken to make the Plan sound. This additional
work will involve a suspension of the examination for a period of months before it
reopens (early 2016). However in the meantime the Inspector's findings are
material to future decisions. The Inspector in his preliminary findings does
provide clear recommendations in a limited number of areas. The Inspector's
recommendations on these issues differ from the Local Plan policies as they stand.
These recommendations along with the further work suggested will be considered
by the Council for further consultation before being considered by the Inspector in
the re-opened Examination. If the Council's proposed changes are consistent with
the Inspector's recommendations they would attract significant weight. In the
interim period the Inspector's comments and recommendations are a material
consideration to be addressed when considering the emerging policy framework in
decision making.
National Planning Policy Framework:
Core planning principles
1. Building a strong competitive economy
3. Supporting a prosperous rural economy
7. Requiring good design
10. Meeting the challenge of climate change, flooding and coastal change
11. Conserving and enhancing the natural environment
12. Conserving and enhancing the historic environment
Planning Practice Guidance:
Paragraphs 16 - 31 relate to wind turbine considerations
North Cornwall District Local Plan 'Saved Policies' (adopted 1999):
DVS1 - General Design and Amenity Considerations
DVS2 - Landscaping and Protection of Site Features
DVS3 - Amenity Considerations
DVS5 - Roads and Footpaths
DVS6 - Vehicle Parking and Servicing
ENV1 - Protecting the Countryside and Landscape Character
TRU4 - Wind Power
Other relevant planning guidance:
S66 and S72 Planning (Listed Buildings and Conservation Areas) Act
1990.Conservation of Habitats & Species Regulations 2010 (the Habitats
Regulations) Natural Environment and Rural Communities (NERC) Act 2006
National Policy Statements for Energy Infrastructure EN-1 and EN-3

DATED: 21 September 2015
IDOX/REFULZ

Phil Mason
Head of Planning and Regeneration

SCHEDULE ATTACHED TO APPLICATION & DECISION NO: PA15/05326

Roadmap 2050
Circular 06/2005: Biodiversity and Geological Conservation - Statutory obligations
and their impact within the planning system
Natural England Technical Information Notes
TIN051 - Bats and onshore wind turbines
TIN059 - Bats and single large turbines
TIN69 - Birds and onshore wind farms
Ministerial Statement 18th June 2015
Briefing Note on Planning for onshore wind 29th June 2015.
Cornwall Council - draft Renewable Energy Supplementary Planning Document
(SPD). Consultation ended 27th March 2015
PLANS REFERRED TO IN CONSIDERATION OF THIS APPLICATION:
Submitted
Submitted
Submitted
Submitted
Submitted
Submitted

Plan
Plan
Plan
Plan
Plan
Plan

15/05326-1 received 10/06/15
E4660/FOUNDATIONS/DC received 10/06/15
005668 received 10/06/15
ZTV/E4660/25M/DC received 10/06/15
E4660/LOCATIONPLAN/DC received 10/06/15
E4660/BLOCKPLAN/DC received 16/06/15

The Local Planning Authority has acted positively and proactively in determining this
application by identifying matters of concern with this proposal. On this occasion, the
issues are so fundamental that it is not possible to negotiate a satisfactory way forward
due to the harm that has been clearly identified within the reason(s) for refusal.

DATED: 21 September 2015
IDOX/REFULZ

Phil Mason
Head of Planning and Regeneration

NOTES

Appeals to the Secretary of State
If the applicant is aggrieved by the decision of the local planning authority to refuse permission for
the proposed development or to grant it subject to conditions, then they may appeal to the
Secretary of State under section 78 of the Town and Country Planning Act 1990. If you want to
appeal, then you must do so within 6 months of the date of this notice (or 12 weeks from the date
of this notice in the case of householder appeals made in relation to applications submitted on or
after 6 April 2009). Appeals must be made to the Planning Inspectorate using a form which can be
obtained from the Planning Inspectorate at Temple Quay House, 2 The Square, Temple Quay,
Bristol BS1 6PN or online at www.planningportal.gov.uk/pcs A copy of the completed appeal form
must also be submitted to the Council.
The Secretary of State can allow a longer period for giving notice of an appeal, but he will not
normally be prepared to use this power unless there are special circumstances which excuse the
delay in giving notice of appeal. The Secretary of State need not consider an appeal if it seems to
him that the local planning authority could not have granted planning permission for the proposed
development or could not have granted it without the conditions they imposed, having regard to
the statutory requirements, to the provisions of any development order and to any directions given
under a development order.
In practice, the Secretary of State does not refuse to consider appeals solely because the local
planning authority based their decision on a direction given by him.
If this is a decision on a planning application relating to the same or substantially the same land
and development as is already the subject of an enforcement notice, if you want to appeal against
your local planning authority’s decision on your application, then you must do so within 28 days of
the date of this notice. If an enforcement notice is served relating to the same or substantially the
same land and development as in your application and if you want to appeal against your local
planning authority’s decision on your application, then you must do so within 28 days of the date of
service of the enforcement notice.
Purchase Notices
If either the local planning authority or the Secretary of State refuses permission to develop land or
grants it subject to conditions, the owner may claim that he can neither put the land to a
reasonably beneficial use in its existing state nor render the land capable of a reasonably beneficial
use by the carrying out of any development which has been or would be permitted.
In these circumstances, the owner may serve a purchase notice on Cornwall Council. This notice
will require the Council to purchase his interest in the land in accordance with the provisions of
Part VI of the Town and Country Planning Act 1990.

APPENDIX 6
Neutral Citation Number: [2015] EWHC 524 (Admin)
Case No: CO/3930/2014
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT
Royal Courts of Justice
Strand, London, WC2A 2LL
Date: 05/03/2015
Before :
MR JUSTICE DOVE
--------------------Between :
Daniel Gerber
- and Wiltshire Council
Steve Rademaker
Norrington Solar Farm Limited
Terraform Power, Inc

Claimant
Defendant
1st Interested Party
2nd Interested Party
3rd Interested Party

----------------------------------------Jenny Wigley (instructed by Richard Buxton Solicitors) for the Claimant
Jonathan Wills (instructed by Wiltshire Council) for the Defendant and 2nd and 3rd
Interested Parties
Hearing dates: 23rd & 26th January 2015
---------------------

Judgment
Mr Justice Dove :
Introduction
1.

This claim relates to the installation of photovoltaic arrays mounted on frames
covering 22.1ha of land at Broughton Gifford, Wiltshire. The claimant lives at a
property known as Gifford Hall which is a Grade II* listed building. Planning
permission for the installation was obtained by the first interested party. The first
interested party did not appear and was unrepresented in the proceedings. The second
and third interested parties are presently involved and interested in the operation of
the development.

2.

The claimant contends that he first became aware of the development when it was
being constructed. He had not objected to it nor had he participated in the decision
making process leading to the grant of planning permission by the defendant. Having
subsequently investigated the grant of consent he now challenges the legality of the
planning permission on a variety of grounds. Issues in this case arise both as to the
legitimacy of those grounds and also as to whether in any event, even if they are made

Judgment Approved by the court for handing down.
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out, the decision should be quashed bearing in mind the delays involved in bringing
these proceedings and also the fact that the development is now built.
3.

I propose to set out the facts leading up to the issuing of these proceedings at the
outset. I shall then deal with the various grounds of legal challenge raised, addressing
the relevant legal principles in the context of each of those grounds. I shall then
finally turn to the question of discretion and whether or not the permission should be
quashed. In the course of considering those issues subsequently there are further
elements of the factual circumstances which I shall set out at that stage.

The Facts Leading Up To the Inception of Proceedings
4.

On 12th September 2012, following a request, the defendant undertook a screening of
a proposed solar farm development on what was to become the application site for the
purposes of the Town and Country Planning (Environmental Impact Assessment)
Regulations 2011. The officer conducting the screening opinion concluded that it fell
within Schedule 2 of the 2011 regulations as the area of the site exceeded the
threshold for industrial installations for the production of electricity. The reasoning of
the screening opinion and its conclusion that no environmental impact assessment was
required was as follows:
“Location of development
The site which is agricultural land, is not in an environmentally
sensitive geographical area as defined by the Regulations. It is
relatively flat agricultural land in open countryside to the north
of Broughton Gifford. Even though the solar panels would be
situated in an area where there are several settlements and
isolated farmhouses, it is not a densely populated area.
Although it is noted that the site is partially covered by an
archaeological record (SMR), subject to appropriate reports this
can be adequately assessed during the course of any planning
application. Public Rights of Way run through the application
site, but subject to appropriate information any impact can be
addressed during the course of any planning application.
There are no other known historical, cultural or archaeological
designations likely to be harmed by the proposals, although it is
noted that the Cotswolds Area of Outstanding Natural Beauty
lies 3.7 kilometres to the north-west of the site, to the southwest of the site is the Broughton Gifford Conservation Area
and a listed building and to the east is a County Wildlife Site.
Again subject to appropriate reports these can be adequately
assessed during the course of any planning application.
The Characteristics of the Potential Impact
The potential impact and material environmental issues in the
proposal, such as the landscape character, heritage assets,
archaeology, ecology and health and safety can be adequately
dealt with in the normal processing of a planning application
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which will need to be accompanied by the usual statements,
reports and assessments including in this instance but not
limited to ecology, archaeology, flood risk and landscape that
would be subject of consultation with the necessary bodies.”
5.

As a result of this screening opinion no environmental impact assessment was
required.

6.

On 9th November 2012, following pre-application consultation with officers of the
council and pre-application publicity by way of public exhibitions and advertisements
in the Wiltshire Times, the first interested party made an application to the defendant
for planning permission for:
“The installation of solar photovoltaic (PV) arrays and frames
totalling approximately 22ha including associated cable
trenches and electrical connection buildings. There is no
change to the agricultural land use.”

7.

The application, as foreshadowed by the screening opinion, was accompanied by
reports on various matters. In particular, so far as relevant to this challenge, there was
a Heritage Statement dated November 2012. That statement identified, amongst other
heritage assets, the Broughton Gifford Conservation Area and Gifford Hall. The
heritage statement set out to assess ‘the type, magnitude and significance of any
potential direct and indirect changes’ to the Conservation Area and listed buildings. In
relation to the Broughton Gifford Conservation Area it relied upon photographic
plates 8 and 9. Unfortunately originally within the papers there was no photo location
plan so as to show from where these views had been obtained, but during the course
of the hearing witnesses both for the claimant and for the defendant undertook their
own assessment and established, broadly speaking, where these photographs were
taken from.

8.

The view in plate 8 was taken from the site looking south towards the Conservation
Area. Plate 9 was taken again from within the site looking to the south-west. Neither
of these plates, nor indeed any of the other plates within the Heritage Statement were
taken from any part of the appeal site looking directly towards Gifford Hall. The
plates in the Heritage Statement were relied upon to found the conclusion in relation
to listed buildings, including Gifford Halls, and the Conservation Area as follows:
“Views of the proposed development site from all of these
buildings [including Gifford Hall] are obscured by mature
trees, which are north of these properties and form the southern
border of the proposed site. It is assessed from the in-field
views (plates 8 and 9) that the installation of solar PV arrays
would cause no change to views from, or the appreciation of
the Conservation Area of, these Listed Buildings.”

9.

Further mention of Gifford Hall was provided in the heritage statement in connection
with the Atworth Conservation Area as follows:
“The public footpath leading to Broughton Gifford from
Atworth has views looking south-east c900 meters along the
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footpath, the private drive to Studley Farm rises above the
footpath affording a view of the roof of Gifford Hall, yet none
into the proposed solar farm fields as shown in plate 15.”
10.

Plate 15 is described as a view ‘over the proposed site looking south-east from the
private drive to Studley Farm above the footpath south-east of Atworth’. This view is
in a south-easterly direction from beyond and across the western boundary of the site.
Gifford Hall can be seen in the distance. The footpath which is referred to is a
footpath which enters into and crosses the site. Having concluded that there would be
no physical impact on either the Conservation Area or any listed buildings the
heritage statement then concluded as follows:
“In terms of visual impact:
•

Negligible adverse change to the view into the fields
from just one non-listed private residential property
within the adjacent Broughton Gifford Conservation
Area;

•

A potential moderately significant change to the view
from the public footpath exiting the Broughton Gifford
Conservation Area, with any adversity to the perception
of a conservation Area to be mitigated through the
planting and management of a hedge to screen the solar
arrays;

•

No changes to views from or of or settings or
perceptions of any of the nearby Grade I, Grade II* and
Grade II listed buildings in Broughton Gifford, Atworth
Conservation Area or the Registered Park and Garden at
Chalfield Manor

Overall it is considered that the national and local heritage
assets identified and assessed would not suffer any
significant adverse impacts (so long as the highlighted
archaeological mitigation is implemented) which would
have the potential to affect their protection in the future, nor
their function within the landscape as tools to interpret the
national and local historic and built environment.”
11.

The application was also accompanied by a Landscape Visual Impact Assessment (the
‘LVIA’). That also examined the question of visual impact. Two viewpoints
contained within the analysis of the LVIA are of note in the light of the conclusions of
the Heritage Statement. The first of those, Viewpoint 1, is taken from the edge of the
Broughton Gifford Conservation Area looking towards the north-east and across open
agricultural land, and over the application site. This is the equivalent to plate 12 in the
Heritage Statement. The visual impact of the development on that viewpoint which is
described in the Visual Impact Table as relevant to the conservation area designation
is as follows:
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“the proposed development would be the dominant feature of
the open immediate view from users of the footpaths, which
merge at this junction. There will be a complete change to the
view in to the fields, yet the boundary hedgerows will remain
unchanged and, after a couple of years, the impact will become
less as shrubs, planted as part of the development, will grow to
screen the proposed development around the perimeter fence.”
12.

The impact was described as being ‘moderately significant’. The other viewpoint of
relevance in the LVIA was viewpoint 6 which is the same as plate 15 in the Heritage
Statement described above. The description of the view is set out as follows:
“view south-east over Broughton Gifford towards Melksham
Town. The roofline of the Grade II* listed building Gifford
Hall is just visible nestled in the mature trees, which line the
adjacent fields. The views south-east from the adjacent public
footpath are restricted to the immediate fields with the mature
hedgerows preventing any views of rooflines or the landscape
beyond.”

13.

The description of the change contained in the LVIA is as follows:
“the proposed development would be totally obscured by the
mature hedgerows. There would be no change to the view at
this point on either the farm drive or the footpath. There would
be a significant visual impact as users reach the point where the
footpath enters the development site.”

14.

The defendant has adopted a Statement of Community Involvement which covers
community involvement in planning applications and provides that, where
appropriate, neighbours are to be notified by letter that an application has been
received. The detail of that is set out in the document as follows:
“5.6 The council recognises that many people are most
interested in applications that directly affect them, such as
householder applications, which constitute almost 50% of all
planning applications received in Wiltshire. The council
endeavours to notify occupiers of premises which adjoin the
application site and may be affected by the proposed
development individually by letter that an application has been
received. They are invited to view the application and make
any written observations within 21 days.”

15.

In relation to notification letters the following is also set out in Appendix 1 of the
document which addresses methods of consultation. The council’s consultation
processes are described as follows:
“If the council receives a planning application that it feels may
affect neighbouring properties then it will notify persons
affected by writing to them directly. Recipients of neighbour
notification letters have 21 days in which to respond.”
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16.

As a result of the receipt of the application, site notices advertising it in an appropriate
form were erected on the footpaths at the boundary to the site and also on Norrington
Lane to the west of the site. The site was to be accessed off Norrington Lane. A site
notice was also erected at the road junction to the south of the claimant’s home.

17.

In relation to neighbour notification there is a dispute between the claimant and
defendant as to who was included in those to be provided with a neighbour
notification letter. The claimant’s contention is that, in effect, the process of
identifying recipients of a neighbour notification in response to the application
effectively occurred at random and certainly many properties far further afield than
the claimant were notified about the proposals. By contrast, the defendant says, that
some of the properties which the claimant relies upon in support of this argument
were not consulted by a neighbour notification letter but were properties where the
residents became aware of the application from other sources and wrote in
unprompted.

18.

Mr Michael Wilmott is employed by the defendant as an Area Development Manager
with responsibility for the area in which the application was made at the time when it
occurred. He was not involved directly in the handling of the application. The officer
who was directly involved is no longer in the UK. In a witness statement dated 4th
November 2014 Mr Wilmott describes the neighbour notification process in the
following manner.
“17. Due to the fact that the site was a rural one, surrounded by
fields, neighbour notification was aimed at those dwellings
closest to the site, and its access from Norrington Lane
(whereby they might expect more traffic as being on the
defined construction route). Gifford Hall does not adjoin the
application site, as suggested by the council’s SCI and nor is
the hall close to the site such that it would be affected by the
development through construction traffic or noise from the
invertors or substation. No neighbour notification was therefore
undertaken to Gifford Hall.
18. The main purpose of neighbour notification is to alert the
neighbours where there may be impact on their amenity
through, for example, increased traffic, noise, loss of light or
over bearing impact. It is not, and never has been, a purpose of
neighbour notification to notify residents purely because a
development may be visible across fields from the upper
windows of their property.”

19.

In relation to the consultation process there are three matters which are beyond
argument. Firstly, it is not disputed but that the defendant discharged the requirements
of Article 13(4) of the Town and Country Planning (Development Management
Procedure) (England) Order 2010. Secondly, it is not disputed that a neighbour
notification was not sent to the claimant. Thirdly, English Heritage were not
consulted.

20.

There is no contemporaneous explanation as to why English Heritage were not
consulted, albeit subsequent explanation has been provided to which I shall turn when
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dealing with the complaint in relation to this below. The conservation officer was
consulted and his comments are reflected in the Officer’s Report which is set out
below. There are, within the papers, notes representing the preparatory thoughts of the
officer who was involved in considering the application and making a decision it
relation to it. In so far as relevant they provided as follows:
“Historic Interests
The north exit of the conservation areas experience would be
changed - this is felt to be mitigated through planting. Still need
to check where listed buildings are and that I am happy that
there (sic) settings are not affected. Need views from Russell
Brown as to what he thinks on this one. 2 conservation areas
within 2 km – Broughton Gifford and Atworth. Existing and
proposed screen felt to mitigate any impact on the northern
extent of Broughton Gifford CA moderate significant change
identified for the footpaths – but expected to be ameliorated by
proposed planting and the appreciate (sic) of the receptors of an
understanding of environmental benefits that would be gained
from the interpretation panels explaining and justifying the
site…
Listed Buildings
Discussion with Russell on the 08.01.12 – he identified listed
building of Broughton (sic) Hall as key concern… site visit get
photos of the stretch of land between to see how much
screening and look at the LB near Atworth – walk down the
path and see how it affected… after looking at these pictures he
will write a written response for me.”
21.

It is agreed that the reference to Broughton Hall is an error and should be a reference
to Gifford Hall.

22.

In accordance with the defendant’s scheme of delegation the officers were entitled to
take the decision themselves, but in accordance with good practice an officer’s report
was prepared setting out the basis upon which the decision was taken. The
contribution from the conservation officer is recorded in the officer’s report as
follows:
“I confirm that I have no objections to the above application. I
am satisfied that the views from the nearby Conservation Areas
will be significantly distant but no intrusive visual impact
would occur. The listed buildings within viewing range are
similarly distant or, as in the case of Gifford Hall, have a
sufficiently dense vegetation screen to block the view of the
panels. Consequently there will be no significant adverse
impact on the settings of the listed buildings. A condition
should be imposed to say that when the apparatus falls out of
use it must be removed from the land and the land returned to
its former state.”
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The consultation process in relation to the application was recorded as follows:
“This application was advertised by means of press notice, site
notices and neighbour notification letters. Consultation events
were also carried out by the applicant in the local community.”

24.

The officer’s report records that two letters of objection had been received from a
nearby resident. In the context of the officer’s assessment of the visual impact of the
proposal the following was recorded in relation to the Broughton Gifford
Conservation Area:
“views into the site from Broughton Gifford Conservation Area
are limited. From within the Conservation Area and on the
Common the PV arrays would not be visible; any possible
views would be limited to long distance first floor oblique
angles from a small number of properties at the northern extent
of the Conservation Area. As such there would be a negligible
impact on views from within the Conservation Area towards
the site.”

25.

The officer went on to consider the impact on the Conservation Area and the listed
buildings from a heritage perspective. The Report records as follows:
“Is the impact on the historic setting of Broughton Gifford
Conservation Area and the listed buildings of Gifford Hall and
The Hayes acceptable?
A Heritage Statement (HS) has been submitted to support the
application. This assessment concluded that ‘ the national and
local heritage assets identified and assessed would not suffer
any significant nor moderately adverse impacts, which might
otherwise have the potential to affect their protection in the
future, nor their function within the landscape as tools to
interpret the local and national historic and built environment.’
As discussed above, the impact on views from Broughton
Gifford Conservation Area would be very limited. This is as a
result of distance, typography and woodland. Any views would
be restricted to private views. As such the impacts on the
Conservation Area are negligible, its character and appearance
would be preserved
There are 2 listed buildings within the surrounding intermediate
landscape, Gifford Hall and The Hayes. Gifford Hall is visible
from the site in long distance views, and long distance oblique
views of the PV arrays will be visible from upper floors of the
property. However the distance (300 metres) of the property
from the site and the intervening landscape would ensure that
the setting of the listed building would not be harmed as a
result of the landscape. At The Hayes upper floor south facing
windows would have views of the development. The distance
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of the 550 metres (sic) would ensure that any impact on the
setting of the building would be so small as to not be
significant.
The Senior Conservation Officer has no objection to the
scheme.
The natural typography of the site, the existing landscape
features (tree and hedgerows) together with the distance of the
sensitive receptor from the site would ensure that there would
be negligible impact on the identified Conservation Area and
listed buildings…
Summary and conclusions
This development has been subject to extensive consultation
carried out by the applicants. Furthermore it has been subject to
statutory consultations carried out by the Council. The scheme
is very large in scale and would impact on the character of the
area yet it has resulted in a very minor level of public interest
during the application phase. Under the localism agenda it is
important to give weight to local opinion on the scheme, and
the lack of response is meaningful.”
26.

The officer recommended, and indeed was then entitled to decide, that conditional
planning permission should be granted. On 25th June 2013 planning permission was
given subject to a number of conditions. By condition 2 the development had to be
discontinued and the land restored to its former condition on or before 31st December
2039. Condition 4 tied the development to a number of approved plans.

27.

On 19th March 2014 the claimant heard noises from the application site and observed
the development being constructed. As set out above, he had not been consulted and
was surprised by the emergence of the installation. On 20th March he contacted the
council in an effort to find out what had in fact transpired and raise his concerns in
relation to the development. His email identified in particular the effect upon Gifford
Hall as a listed building. On 21st March 2014, his email it would seem having been
passed to Mr Brown (the council’s senior conservation officer referred to above), he
received a reply from Mr Brown setting out an explanation in relation to the decision
as follows:
“Thank you for your email and I am sorry that you did not see
any of the advertisements for this scheme. Please be assured
that the setting of Gifford Hall was taken into account when
determining the application. I will elaborate to hopefully give a
fuller understanding of our position relating to the setting of the
listed building.
I would like to make it clear that the listed building legislation
does not relate to the protection of personal views from a listed
building. There are no rights to a view in planning or listed
building legislation. We are dealing here with what harm is
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being caused to the setting of the listed building and whether
that harm is significant enough to warrant an objection.
I have visited your property, and walked to the end of the
garden, in recent years and so I am familiar with the building
and the surroundings. My comments relate to the setting of
Gifford Hall itself, which is over 270 metres away from the
edge of the application site. Granted Gifford Hall has a very
long garden, but the protection of the setting of the listed
building must relate to the building itself and not to the end of
an informally bounded garden some 230 metres in length. In
other words, the garden forms the immediate and most
significant setting of the house, and the wider surroundings
form a less significant part of the setting.
The intervening trees and the 2 rows of mature hedging and
trees between the house and the site do give some mitigating
protection. However, the fact that you are able to see some of
the solar units from the listed building does not in itself cause
overriding harm to the setting of the listed building. This is a
listed building on the edge of a village in a rural setting, where
a variety of activities and structures within its view may come
and go over time. I said above that the wider surroundings,
which would include the fields over 270 metres away, form a
less significant part of the setting of the building and as such
development within them would have less of an impact than
development closer to the house.
I did say in my original comments that the adverse impact
would not be significant. This means that there was not enough
harm to the setting of the listed building to warrant an
objection, due to the distances involved and the intervening
vegetation.”
28.

The claimant instructed solicitors and set about finding out what had happened as well
as forging alliances with others to campaign against the development which was in
the course of construction.

29.

As he was soon to discover on 20th February 2014 the first interested party had
applied for further planning permission at the site which was described as follows:
“Amendments to the approved documents are required due to
the addition of a CCTV scheme which is currently not shown
on the approved Proposed Site Plan 1295/2579REV1 (DA
Appendix 2 REV 4). The Decision Notice for application
W/12/02072/FUL also incorrectly lists Location Plan 2575 Rev
V3 as the consented Location Plan. 2575 Rev v4 was the final
version submitted with application W/12/02072/FUL. However
these are both now superseded by 1295/2575 rev v5.”
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This did not transpire to be a full reflection of what the application sought in respect
of the development which had been constructed and in due course the defendant
analysed the proposal in the application as follows:
“This is a minor material amendment application seeking to
vary the original planning approval for the installation of solar
voltaic (PV) arrays and frames covering 22.1 hectares including
associated cable trenches, electrical connection buildings and
improvements to existing access to finally include:

31.

•

Installation of 72 CCTV cameras;

•

Amendments to access to allow separation from SSE
electricity poles;

•

Extension to permanent track way to allow year round
maintenance access;

•

Arrays to have 1 leg instead of 2 and 0.73 metres lower
in height;

•

Arrays to be 2x landscape rather than 5x portrait and
closer together;

•

Alterations to on-site substation detail including
reduction in area by circa 22 square metres in height by
circa 0.5 metres;

•

Alterations to DNO substation so circa 15 square metres
smaller but approximately 0.73 metres higher;

•

Reduction in number and height of inverter houses to
allow 8 (rather than 13) and circa 0.5 metres lower in
height;

•

Fencing changed from deer proof fencing to standard
metal security fencing with a tighter mesh and 0.4
metres lower in height;

•

Revised landscaping detail to reflect alterations above.”

On 2nd April 2014 the claimant’s solicitors wrote a letter objecting to the variation
application. They wrote again on 22nd April 2014 this time raising a complaint in
relation to the defendant’s handling of both the consent now under challenge and also
the variation application. The conclusions of that letter record as follows:
“Conclusion
The council has failed in it duty to protect the setting of Gifford
Hall.
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There has been maladministration in that the setting has been
incorrectly assessed and consequently English Heritage have
not been consulted and the owners have not been notified of the
applications. Both the clients and English Heritage have been
denied the opportunity to make objections to the council in
respect of the application for the solar farm at Norrington
Common.
As a result of their failure to notify the owner and to consult
English Heritage, a solar farm has been granted permission and
has been constructed which harms the setting of Gifford Hall.
The council has failed in its duty to protect the setting on
Gifford Hall under section 66 of the Planning (Listed Buildings
and Conservation Areas) Act 1990.
My clients have lost their opportunity to object to application
ref W/12/02072/FUL and to judicially review the grant of
permission.
If English Heritage are not consulted in respect of the current
application
reference
14/01962/VAR
then
further
maladministration will occur causing injustice and loss.
Loss has been occurred to the residential amenity of my clients,
the irretrievable harm to the setting of Gifford Hall and
financial loss as their property has been dramatically
devalued.”
32.

The council treated that as a complaint which should be the subject of their formal
complaints process.

33.

Returning to the consideration by the defendants of the second application this time
they chose to consult with English Heritage. On 22nd May 2014 English Heritage
provided them with a response to the application as follows:
“We would expect that the impact of any development on the
setting of Gifford Hall and the Broughton Gifford Conservation
Area to be assessed by reference to the EH guidance on the
Setting of Heritage Assets. The list description for Gifford Hall
states that it is ‘a good, little altered example of an early 18th
Century classical house’ and whilst it’s primary façade faces
south towards the Common, its wider setting, and that of the
Conservation Area, is one of rural, open character.
This variation will provide 72no. additional poles, each 2
metres in height. The information provided is poor and it is not
clear to what extent these poles will be visible beyond the
security fences. They may be seen against the backdrop of the
existing, consented infrastructure already in situ, although they
might be more visually intrusive and seen as an intensification
of the amount of industrial paraphernalia within the rural
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landscape, and potentially harmful to the settings of Gifford
Hall and the Conservation Area.
Given the scale of the consented solar array and its impact on
the setting of the Grade II* Gifford Hall and Broughton Gifford
conservation area, English Heritage would have expected to
have been consulted on the original application that has now
been implemented. The introduction of the PV panels on
aluminium frames up to 3 metres high has introduced a new
built form into the agricultural landscape that is visually alien,
and would appear to cause harm to the setting of both assets,
especially during the winter months.
There is no indication that any investigation into the impact of
the significance of Gifford Hall or the impact of views from
and into the Conservation Area has been undertaken.”
34.

On 19th June 2014 a report was written by the responsible officer at the defendants
rejecting all of the claimant’s complaints. At that time the claimant was heavily
involved in campaigning against the variation application, and the development as a
whole, as he had been energetically ever since becoming aware of it. In the course of
this extensive campaigning he consulted with a firm of property surveyors. He was
advised by them to consult his present solicitors and he contacted them on 22nd July
2014. Having assembled the relevant information his new solicitors wrote a pre-action
protocol letter on 3rd August 2014 and then issued the present proceedings for Judicial
Review on 20th August 2014.

35.

On 3rd September 2014 the second application was reported to the responsible Area
Planning Committee for decision. The officers had prepared a report on the
application which they recommended for approval. In the event members refused the
application for 2 reasons. The second reason for refusal was the detrimental impact
upon the setting of Gifford Hall.

36.

I turn now to consider the various grounds upon which the application for Judicial
Review has been made.

Ground 1
37.

The claimant’s ground 1 relates to the defendant’s failure to consult English Heritage
as part of the planning application. The duty to consult English Heritage is contained
within the Planning (Listed Buildings and Conservation Areas) Regulations 1990
which at regulation 5A provides as follows:
“5A Publicity for applications affecting setting of listed
buildings
(1) This regulation applies where an application for planning
permission for any development of land is made to a local
planning authority… and the authority think… that the
development would affect the setting of a listed building or the
character or appearance of a conservation area.”
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Miss Jenny Wigley, who appears on behalf of the claimant, drew attention to the case
of R v South Herefordshire District Council ex parte Felton [1989] 3 PLR 81 as an
example of the court striking down a planning permission on the basis of an irrational
failure to consult English Heritage when dealing with an application which affected
the setting of a listed building. Further guidance in relation to the operation of the
1990 Regulations can be derived from R (the Friends of Hethel Limited) v South
Norfolk District Council [2011] 1 WLR 1216. That was a case which involved a
challenge to a planning permission granted for wind turbine development which was
accompanied by an environmental statement. In dealing with heritage issues the
environmental statement concluded that there would be an effect on listed buildings
which was either ‘moderate to major’ in extent or ‘minor to moderate’. Against the
background of this material, and having set out the requirements of the 1990
Regulations, Sullivan LJ observed as follows:
“32. Pausing there, while the question whether a proposed
development affects, or would affect the setting of a listed
building is very much a matter of planning judgment for the
local planning authority (‘in the opinion of the local planning
authority’ and ‘the authority think’), in view of the conclusions
in the ES the local authority had to consider whether this
proposed development affected, or would affect the setting of
the listed buildings referred to in the ES. Unless the local
authority disagreed with the conclusions in the ES it is difficult
to see how it could rationally have come to the conclusion that
there would be no such effect. Para 5.1 of the report suggest
endorsement of, rather than disagreement with, the discretion in
the ES of the potential impacts of the development…
36. In the event, it [disagreement with the ES] does not matter
because, even if the conclusions in the ES are ignored, both the
conservation and design officer and head of planning concluded
that the proposed development would affect the setting of a
Grade I or Grade II* listed building. The former had ‘some
concern about the proposed view of the Grade I listed church at
Wreningham’, and the latter considered that while there would
be ‘some impact on this long distance view… this impact is not
so great that it would in itself justify refusing consent’. The
question for the purposes of Circular 01/01 and the 1990
Regulations is whether the development would affect the
setting of the listed building, not whether it would affect it so
seriously as to justify a refusal of planning permission. The
extent of the effect, and its significance in terms of the setting
of the particular building, are precisely the matters on which
English Heritage’s expert views should be sought.”

39.

Against the background of these authorities the case is put by the claimant on three
interlinked bases. Firstly, it is contended that upon an analysis of the documentation
the council did in fact think that there was an effect on the listed building and the
Conservation Area. Secondly, and allied to this submission, it is contended that they
misdirected themselves by focusing on the question of harm, and in particular the
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significance of harm, and not whether there was simply an affect on these heritage
assets. Thirdly, it is submitted that the conclusion reached by the council was
irrational.
40.

Mr Wills, who appears on behalf of the defendant, responds to these submissions by
contending that the council were correct to conclude that they did not need to consult
English Heritage on the basis that there was no effect on the setting of the listed
building or the Conservation Area and that that conclusion was one which was
properly open to the defendant. He submits that the court should not have regard to
the email written by Mr Brown on 21st March 2014 to gauge these submissions on the
basis that it was an email written long after the decision was reached and amounts to
the kind of ex post facto justification for a decision which the court should normally
ignore or attach no weight to.

41.

Dealing with the question of the status of Mr Brown’s email first, I am not satisfied
that it would be entirely appropriate to set it aside for the purposes of my
consideration of this issue. It was not written in the contemplation of proceedings or
after proceedings had been commenced. It is sensibly to be viewed as part of the
context of the decision, in that Mr Brown was providing the claimant with an
explanation of his consultation response which had informed the decision making
process. There is a certain irony in Mr Wills’ submission because, both in this part of
the case and in relation to other grounds, the defendant relies upon the ex post facto
explanations from Mr Wilmott. Ultimately these are questions of weight and I have to
resolve what weight I can attach to both the email and also Mr Wilmott’s evidence. I
shall deal with that issue in my observations below.

42.

Having scrutinised in particular the documentation which is contemporaneous with
the decision I am satisfied that in truth the defendant did think that there was an effect
on both listed buildings and the Conservation Area and that therefore, had they
applied the test in the 1990 Regulations, English Heritage should have been consulted.
The material which supports this conclusion is as follows.

43.

It will be recalled that in Mr Brown’s consultation response, as it is reported in the
officer’s report, he stated that ‘there would be no significant adverse impact on the
setting of listed buildings’. He did not say that there would be no effect on them or
that they would not be affected. In the officer’s conclusions whilst at one point it is
observed that the setting of Gifford Hall ‘would not be harmed’, in the same
paragraph it is observed that in relation to The Hayes ‘any impact on the setting of the
building would be so small as not to be significant.’ Again, this is not an assessment
that there was no effect but rather as to the quality of the effect. A little further on in
the conclusions the impact on the Conservation Area and listed buildings is described
as being ‘negligible’. Again this is a judgment as to the quality of the effect not
whether it exists at all. With these views in mind it is important to observe that the
language of the Regulations observes studied neutrality as to the nature of how the
proposed development would affect the setting of the listed building. It is the
conclusion that the proposed development would affect the listed building, and not the
quality of how it would do so, which is the key issue triggering the consultation
requirements.

44.

Returning to the council’s views, the observations which I have set out above from
the officer’s report are consistent with the observations made by Mr Brown in his
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email. For example, he observes in the penultimate paragraph of that email that his
views were that ‘the adverse impact would not be significant’ and that this meant that
there was not enough harm to the setting of the listed building to warrant objection.
Given the consistency of what Mr Brown was saying in his email with the officer’s
report I attach some weight to it. By contrast, Mr Wilmott’s evidence that the view
was that there was no harm to the listed buildings and their setting was not affected is
inconsistent and less weight can be attached to it.
45.

It follows that from the record of the decision, corroborated by Mr Brown’s
explanatory email, the listed building and its setting was affected. This needed to be
evaluated. The statutory scheme requires English Heritage to have the chance to input
into that evaluation. To use the language of Sullivan LJ it is precisely the matter on
which English Heritage’s expert views should be sought. The failure to do so in this
case was in my view a clear legal error.

46.

As part of the claimant’s case reliance was placed on the English Heritage response to
the second application. It will be apparent that I have reached my conclusion in
relation to ground 1 without reference to that matter. What English Heritage’s
response does show, and it is a matter which is relevant to questions of discretion to
which I shall turn later, is that they have held a very different view to that of the
council and a view to which no doubt significant weight should attach as coming from
a body charged with specific responsibility for the nation’s heritage.

Ground 2
47.

The claimant’s ground 2 is that the defendant failed to discharge the duty contained
within s66 of the Planning (Listed Buildings and Conservation Areas) Act 1990. This
statutory provision provides as follows:
“66 (1) In considering whether to grant planning permission for
development which affects a listed building or its setting, the
local planning authority or, as the case may be, the Secretary of
State shall have special regard to the desirability of preserving
the building or its setting or any features of special architectural
or historic interest which it posses.”

48.

The role which this statutory duty plays in the decision making process was recently
considered by the Court of Appeal in East Northamptonshire District Council v
Secretary of State [2014] 1 PNCR 22 357. The nature of the question which the court
had to consider and the answer which was provided is set out in the leading judgment
of Sullivan LJ as follows:
“17. Was it Parliament’s intention that the decision-maker
should consider very carefully whether a proposed
development would harm the setting of the listed building (or
the character or appearance of the Conservation Area), and if
the conclusion was that there would be some harm, then
consider whether that harm was outweighed by the advantages
of the proposal, giving that harm such weight as the decision
maker thought appropriate; or was it Parliament’s intention that
when deciding whether the harm to the setting of the listed
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building was outweighed by the advantages of the proposal, the
decision-maker should give particular weight to the desirability
of avoiding such harm? …
24. While I would accept Mr Nardell’s submission that
Hetherington does not take the matter any further, it does not
cast any doubt on the proposition that emerges from the Bath
and South Lakeland cases: that Parliament in enacting s66(1)
did intend that the desirability of preserving the settings of
listed buildings should not simply be given careful
consideration by the decision-maker for the purpose of deciding
whether there would be some harm, but should be given
‘considerable importance and weight’ when the decision-maker
carries out the balancing exercise…
29. For these reasons, I agree with Lang J’s conclusion that
Parliament’s intention enacting s66(1) was that decisionmakers should give ‘considerable importance and weight’ to
the desirability of preserving the setting of listed buildings
when carrying out the balancing exercise. I also agree with her
conclusion that the inspector did not give considerable
importance and weight to this factor when carrying out the
balancing exercise in this decision. He appears to have treated
the less that substantial harm to the setting of the listed
buildings, including Lyveden New Build, as a less than
substantial objection to the grant of planning permission. The
appellant’s skeleton argument effectively conceded as much in
contending that the weight be given to this factor was, subject
only to a rationality, entirely a matter for the inspector’s
planning judgment. In his oral submissions Mr Nardell
contended that the inspector had given considerable weight to
this factor, but he was unable to point to any passage in the
decision letter which supported this contention, and there is a
mark contrast between the ‘significant weight’ which the
inspector expressly gave in paragraph 85 of the decision letter
to the renewable energy considerations in favour of the
proposal having regard to the policy advice in PPS 22, and the
manner in which he approached the S66 (1) duty. It is true that
the inspector set out the duty in paragraph 17 of the decision
letter, but at no stage in the decision letter did he expressly
acknowledge the need, if he found that there would be harm to
the setting of the many listed buildings, to give considerable
weight to the desirability of preserving the setting of those
buildings. This is a fatal flaw in the decision even if grounds 2
and 3 are not made out.”
49.

In her submissions to me Miss Wigley drew particular attention to paragraph 24 and
the s66 duty requiring both that careful consideration should be given for the purpose
of deciding whether harm exists and also in being given ‘considerable importance and
weight’ in undertaking the balancing exercise required to make the decision.
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50.

It should be emphasised at the outset that in assessing the merits of this ground I am
not concerned at all with the merits of the substantive issue as to the extent to which
there is a harmful impact on historic interests of Gifford Hall. Much material has been
submitted by both the claimant and the defendant bearing on this issue, which as I
have said does not arise in the proceedings before me, and I was not assisted by it.
The true focus of the claimant’s submissions on this ground have to be on the
procedural questions arising as to the approach taken by the defendant to the question
of the interests of the setting of Gifford Hall. Those procedural points were, in
essence, that there had been a failure to visit the listed building in order to examine
the issue from the perspective of the historic asset itself, and that there had solely been
reliance so far as the conservation officer was concerned on a site visit some years
before and a summer view photo which was not, in any event, a view towards the
Hall.

51.

The defendant’s response to these matters is, firstly, that in that the defendant formed
the conclusion there was no effect on the listed building the ground is misconceived.
For the reasons given in relation to ground 1 above that is not an argument open to the
defendant. Mr Wills’ fallback position was that the officers had clearly had close
regard to the questions associated with the listed buildings and had formed a careful
and rational evaluation of those matters which could not be impugned.

52.

It is important to observe at the outset that the duty under s66(1) arises when a listed
building or its setting are affected by a proposed development. In the light of the
conclusions which I have reached under ground 1 it is clear that in this case that duty
was engaged. The duty is to ‘have special regard to the desirability of preserving the
building or its setting or any features of special architectural or historic interest which
it possesses.’ In order to do so it is necessary in the first instance to properly evaluate
the quality of the effect on the listed building and on its setting. In my view to attempt
to do this without the input which the statutory regime requires from the relevant
national body with responsibility for these matters, namely English Heritage, is not
immediately redolent of the duty being engaged with and properly discharged.

53.

Furthermore, it is clear that at no point in the documentary record relating to the
decision is there any mention of the s66(1) duty. In my view the absence of any such
reference is not in and of itself decisive but it is a matter to be borne in mind when
considering whether, overall, the council have demonstrated that the duty has been
applied and discharged.

54.

Having considered the procedural history of the application in my view there is
substance in the criticisms made by the claimant of the defendant’s evaluation of the
effect on Gifford Hall. The officer’s preparatory notes set out above correctly, and
consistent with the duty, describe the impact on the listed building’s setting as a ‘key
concern’. That appears to have been an observation taken from Mr Brown.
Furthermore, it seems from the officer’s preparatory notes that Mr Brown was seeking
photographs to be taken from the footpath passing through the site in order to evaluate
the impact on the setting of Gifford Hall. There is no evidence before me that that was
ever done.

55.

In fact what was done is further illuminated from evidence which was assembled by
the defendant in the investigation of the claimant’s complaint. In the report on the
complaint the following is recorded:
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“The Conservation Officer who responded to the consultation
has explained to me that he knew the site from the visit he paid
to Gifford Hall for another application in 2010, when he had
met with the previous owner and viewed the surrounding
landscape from the grounds of the Hall.
The officer commented that plate 8 of the heritage statement
satisfied him that the intervening vegetation between the Hall
and the application site had not become less dense in the
meantime and, therefore, the officer was satisfied that he could
assess the impact of the proposal upon the Hall without
carrying out a further site visit. I am satisfied that that the
officer acted reasonably in this regard.”
56.

There is no doubt that the case officer walked the site including the relevant footpaths
in order to form her view of the proposal. However, her view and indeed the
discharge of the s66(1) duty was bound to be, and needed to be, informed and reliant
upon the views of the relevant heritage experts. In this case, for the reasons I have set
out above, the external expert potentially interested in the decision had not been
engaged. The internal expert, the conservation officer, relied on a site visit which had
occurred several years previously and a photograph which it will be recalled was not a
view from the site towards Gifford Hall, and was in any event only one view from
what is a very extensive site area. Perhaps more importantly he did not follow his own
prescription of requiring photographs from the footpaths through the site in order to
establish an informed view. Taking all of these flaws in the process together (the
failure to consult English Heritage, the failure to record the engagement of the duty
and the procedural failings I have set out above in the investigation on the impact
upon the heritage asset by the council’s relevant expert) I am unable to conclude that
the defendant has demonstrated that the s66(1) duty was discharged in the present
case. The failure to do so was a legal error and the claimant’s case in this respect is
made out.

Ground 4
57.

The argument under ground 4 is that the Statement of Community Involvement
created a legitimate expectation that the claimant would be consulted about the
application. Alternatively it is contended that the consultation process itself was so
muddled in terms of who was consulted that the exercise was in and of itself unlawful.
Dealing firstly with the question of legitimate expectation the claimant relies upon the
case of R (on the application of Majed) v Camden LBC [2010] JPL 621. This was a
case which concerned a failure to notify the claimant of an application relying upon
the contention that notification was required pursuant to the defendant council’s
Statement of Community Involvement. At paragraph 14 Sullivan LJ dealt with the
relevant principles as follows:
“14. On behalf of the respondent and the interested party, Mr
Beard and Mr Kolinsky submitted that there was no legitimate
expectation. It was submitted that, since there was a specific
statutory code – the General Development Procedure Order
(GPDO) – which regulates the balance between various
interests, applicants and local residents, as to who should and
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who should not be notified, it would be wrong to impose some
rigid requirement to notify in accordance with the terms of
Annex 6 [of the Statement of Community Involvement]. It was
submitted that this would upset the balance that had be struck
by the statutory requirements. It seems to be that reference to
the statutory requirements is of no real assistance. Legitimate
expectation comes into play when there is no statutory
requirement. If there is a breach of a statutory requirement then
that breach can be the subject of proceedings. Legitimate
expectation comes into play when there is a promise or a
practice to do more than that which is required by stature. It
seems to be that the Statement is a paradigm example of such a
promise and a practice. As I understood it, Mr Beard accepted
that this appellant falls within Annex 6. Although he submitted
there was an element of discretion, that is not relevant in the
circumstances of the present case. No doubt if an officer had
given consideration to the matter and had concluded that, for
example, this appellant was so far away from the proposed
development that he could not fairly be described as an
adjoining occupier then, absent Wednesbury unreasonableness
the court would not interfere with that exercise of discretion. In
the present case no discretion was exercised and an
administrative mistake was made. It was submitted by the
respondent and the interested party, even though there was a
clear statement that a person in the position of the appellant
would be sent a letter, there was nevertheless no unequivocal
assurance that they would be notified. I am quite unable to
accept that submission given the clear terms of para 1.3 of the
Statement which tells the public that when the Statement is
adopted by the council it is ‘required to follow what it says’. It
would be difficult to imagine a more unequivocal statement as
to who would, and who would not, be notified.”
58.

It is contended on behalf of the claimant that albeit he is not an occupier of an
adjoining premises nevertheless as an ‘affected’ neighbour he ought to have been
consulted. That created a legitimate expectation and the defendant is in breach of that
legitimate expectation by failing to notify the claimant of the application. In response
the defendant submits that what is contained within the statement of community
involvement is not an explicit promise. It is only stated that the council will
‘endeavour’ to notify. Furthermore it is submitted that para 5.6 is limited to the
notification of those adjoining the application site and does not include any
requirement to consult those who might not adjoin the site but who might be affected
by the proposed development.

59.

I am unable to accept the defendant’s construction of the Statement of Community
Involvement. In my view, read sensibly and as a public document, the use of the word
‘endeavour’ does not mean that the council might or might not comply with the
commitment which follows it. It expresses in my view the council’s earnest intention
to do that which they state within para 5.6. That then raises the question as to what it
is they are stating they will do. Again, I am unable to accept that para 5.6 suggests

Judgment Approved by the court for handing down.

Double-click to enter the short title

that only adjoining occupiers will be notified. My reasons for rejecting the
defendant’s submission is this respect are as follows.
60.

Firstly, Appendix 1 quoted above is in my view entirely clear when it says that where
the council feels that a planning application may affect a neighbouring property then
it will notify the persons affected. That is not confined to only those adjoining.
Furthermore, Mr Wilmott’s evidence set out above describing what was done does not
support the defendant’s construction either. In undertaking neighbour notification in
this case the council did not limit themselves to only those who were adjoining but
also consulted those who were affected. For these reasons I am satisfied that the
failure to consult in accordance with the promise made in the Statement of
Community Involvement in this case was a breach of the claimant’s legitimate
expectation that he would be notified.

61.

In so far as reliance might be placed on the question of whether or not the council
may have felt that the claimant’s property was affected in my view it would not have
been open to the defendant to submit that they could properly or rationally have
concluded in the circumstances that the claimant’s property was not potentially
affected. The reasons for that are already set out in relation to Ground 1. In addition to
those matters, as is pointed out in the documentation, there were in the material
accompanying the planning application numerous references to Gifford Hall all of
which should have alerted the defendants, acting reasonably, to the fact that it was
necessary to consult the occupier of that property. Views as to the effect upon it were
being reached throughout both the LVIA and more particularly the Heritage
Statement. This is further evidence to support the claimant’s contentions.

62.

The approach taken as to who was or was not consulted on the application remains in
my view somewhat opaque. Whilst I note Mr Wilmott’s recent explanation that the
claimant is mistaken in relying on all of the addresses which have been derived from
the website on the basis that some individuals responded without having been
consulted, the number of those consultations which he has referenced do not tie back
to the observations in the officer’s report that there were two consultation responses
from a single local resident. Whether or not there is legitimacy in the claimant’s
concerns in relation to the consultation process taken as a whole in my view it is
sufficient and determinative of this ground that the claimant was not consulted and,
for the reasons I have set out above, should have been and that was a breach of his
legitimate expectation pursuant to the Statement of Community Involvement. The
claimant succeeds under this ground.

Ground 5
63.

This ground relates to concerns in relation to the screening opinion. The legal
background to the provision of screening opinions is derived from the Town and
Country Planning (Environmental Impact Assessment) Regulations 2011. Regulation
2 of the Regulations defines ‘EIA development’ as including development as defined
within Schedule 2 of the Regulations ‘likely to have significant effects on the
environment by virtue of factors such as its nature, size or location.’ Regulation 2 also
defines ‘screening opinion’ as ‘a written statement of the opinion of the relevant
planning authority as to whether development is EIA development.’ Thus it can be
seen that the screening opinion is the means whereby consideration is given to
whether or not a development which is of a kind identified in Schedule 2 (both as to
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its nature and also as to its site or development size) will be likely to have significant
effects on the environment and therefore needs to be accompanied by relevant
environmental information contained in an Environmental Statement.
64.

Regulation 4(6) of the 2011 Regulations states that in undertaking the screening
exercise and deciding whether or not development within Schedule 2 is EIA
development regard has to be had to the range of matters set out in schedule 3 of the
Regulations. These include both environmental aspects of the characteristics of the
development together with potential sensitivity of its location and the potential scale
of its impact. Regulation 4 (7) provides as follows:
“4 (7) where a local planning authority adopts a screening
opinion under Regulation 5 (5), or the Secretary of State makes
a screening direction under paragraph (3) –
(a) that opinion or direction shall be accompanied by a written
statement giving clearly and precisely the full reasons for that
conclusion.”

65.

Regulation 3 of the 2011 regulations, and in particular regulation 3(4) prevents the
grant of planning permission to EIA development unless environmental information
has been taken into account.

66.

There is no dispute but that this development is of a kind and at a scale which brings it
within Schedule 2 of the Regulations. The questions relate to the legality of the
screening opinion set out above concluding that environmental impact assessment was
not required. In the case of R (Lebus) v South Cambridgeshire District Council [2002]
EWHC 2009 Sullivan J (as he then was) concluded that a screening opinion was
legally flawed where it relied upon the impermissible premise that it was unnecessary
to obtain a formal environmental statement if the information was to be received in
sufficient detail as part and parcel of material to be expected with an application. That
approach to giving consideration to whether or not EIA was required was further
considered in the case of R (on the application of Bateman) v South Cambridgeshire
District Council. It is worthwhile setting out the pertinent part of the screening
opinion which was in dispute in that case. It is set out in para 6 of the judgment of
Moore – Bick LJ:
“4. The main impacts of the development are likely to be:
increase in traffic movements, landscape impact and noise
disturbance to nearby residents. Transport landscape and noise
assessments are to be provided with the application.
5. Having regard to the selection criteria in Schedule 3 to the
regulations, particularly noting the size of the development,
culmination with the existing development of potential impact,
it is considered that this major development will not have more
than local importance, will not be proposed for a particularly
environmental sensitive or vulnerable location, and will not
have unusually complex and potentially hazardous
environmental effects.”
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Moore-Bick LJ’s conclusions (with which Jackson LJ agreed, Mummery LJ
delivering a dissenting judgment) were as follows:
“27. Nothing has been put before us to suggest that the
planning officer’s decision in this case was not carefully and
conscientiously considered, nor do I think it can be said that it
was not in fact based on information that was both sufficient
and accurate. However, I have, somewhat reluctantly, come to
the conclusion that the reasons given for her decision do not
make it sufficiently clear why she reached the conclusion that
an EIA was not required in this case. That is not to suggest that
she may not have had perfectly good reasons for reaching that
conclusion, just that it is not clear what they were. Although the
matters referred to in paragraph 3, which refers to the risks of
flooding, public rights of way, tree preservation orders, ancient
monuments and environmentally sensitive areas, are of
importance in themselves, they were not aspects of the
environment that were potentially at risk and so did not require
detailed consideration. Paragraph 5 contains the whole of her
reasoning in relation to the effects that were of potential
significance.
28. It is perhaps unfortunate that the planning officer chose to
express her decision in the language used in paragraph 33 of
circular 02/99, because the 3 criteria to which it refers are
couched in terms so broad that they offer only general guidance
in relation to the kind of projects that are likely to require an
EIA. However, the same criticism could have been made had
she expressed her reasons in terms of what is described in
paragraph 34 as the ‘basic test’ namely that she has not made in
clear why she did not consider the test to be satisfied. One can,
I think, infer that the planning officer had considered the 3
matters to which she referred to in paragraph 4 and that she
may have accepted Savills’ arguments in relation to them. She
may have thought that conditions could be imposed on any
grant of permission to ensure that the effects would not be
significant. The difficulty is that one does not know and cannot
safely infer what her reasons were. In my judgment, therefore,
the opinion does not comply with the requirements laid down in
Mellor.”

68.

The recent decision of R (on the application of Hughes) v South Lakeland District
Council [2014] EWHC 3979 at paras 32-33 is a further illustration of the principles in
play.

69.

Against the background of those authorities Miss Wigley submits on behalf of the
claimant that the screening opinion’s author simply does not engage with the relevant
test under the regulations as to whether or not this development would give rise to
significant environmental effects. She contends that simply relying upon subsequent
reports is not a proper substitute for the application of that test and furthermore, the
reasons why the test has not been passed are not clear in the present case.
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70.

In response Mr Wills on behalf of the defendant submits that the relevant statutory
framework has been fully set out in the screening opinion and that it is inconceivable
that the author did not have clearly in mind the relevant test when undertaking the
examination of the development. All of the matters alluded to in the screening opinion
were relevant to the exercise and it was appropriate to rely upon the provision of
future reports in relation to those relevant issues. In so far as the claimant relied upon
the reasons in the screening opinion he submitted that that was a point which was not
pleaded and therefore the claimant ought not to be allowed to rely upon it.

71.

Dealing firstly with the pleading point taken by Mr Wills, as Miss Wigley pointed out
in her reply, at paragraph 20 of the claimant’s reply to the defendant’s Summary
Grounds for Contesting the Claim reliance is placed upon the absence of reasoning. In
any event I am not satisfied that any prejudice has occurred to the defendant or the
interested parties as the points raised are matters of legal argument which they were
well equipped to deal with, and did indeed grapple with, at the hearing.

72.

At the point at which I granted permission on the papers for this judicial review to
proceed it is right to recall that I was far from convinced in relation to this ground of
challenge. However, it was a ground which benefitted considerably from oral
presentation and the exploration of its merits in the course of argument. Having
reflected on the submissions made by the claimant I am satisfied that there is
substance in them, notwithstanding the defendant’s contentions.

73.

Firstly, the problem with reliance upon future reports being provided in respect of
environmental issues is that as the cases of Lebus and Bateman show that does not
amount to the application of the correct legal test. The screening opinion in this case
focuses on the provision of those reports as enabling those relevant issues to be fully
assessed. That, however, is not the point. The provision of an environmental statement
would also facilitate that full assessment. The question which needs to be answered,
and which is not directly addressed anywhere in the screening opinion, is whether or
not this development would be likely to have significant environmental effects such
that instead of environmental information being provided on an adhoc basis it should
be provided through the legally structured process required by the 2011 Regulations.

74.

I am unprepared to accept in the absence of any supporting evidence within the
contemporaneous documentation that the author of the document must have had the
relevant test in mind when he undertook the exercise of screening the development. In
my view, similar to the concerns expressed by the court of appeal in Bateman, the
screening opinion is flawed both as to its substance and its reasoning. In substance
dependence on the provision of further report is not a substitute for the application of
the correct test. In terms of the reasoning the screening opinion simply does not
explain why the development does not pass the test. In those circumstances there has
been an error of law.

75.

In the course of submissions Mr Wills contended that I should conclude that the
screening opinion would in any event be negative even if it were done again. That is a
submission I am unable to accept since it is simply not possible for me to say on the
basis of the papers that the answer would be the same. To do so would require a
comprehensive re-examination of the environmental effects of the proposal which is
well beyond the scope of the court’s role. It is important to observe in my view
therefore this is not a case where there has been a simple technical procedural failure
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which is without content, but is rather a substantive failure to properly apply the
regulations which has the potential to lead to an alternative outcome in terms of the
substance.
Delay and Discretion
76.

Having found a number of legal errors in the council’s decision making process it is
now necessary to consider both the question of delay in bringing the proceedings and
then, if there is reasonable excuse for the delay, whether as an act of discretion the
permission should be quashed or, alternatively, a declaration granted.

77.

As CPR r54.5(1) stood at the date of decision a claim in a planning case for judicial
review had to be brought promptly and in any event within 3 months. Since 1st July
2013 a claim form has to be filed not later than 6 weeks after the grounds for the
claim arose. As Mr Wills rightly points out this emphasises the importance of
promptness in bringing claims for planning cases. Section 31 (6) and (7) of the Senior
Courts Act 1981 provide as follows:
“31 (6) where the High Court considers that there has been
undue delay in making an application for Judicial Review, the
court may refuse to grant – (a) leave for the making of the
application; or (b) any relief sought on the application,
if it considers that the granting of the relief sought would be
likely to cause substantial hardship to, or substantially
prejudice the rights of, any person or would be detrimental to
good administration.
(7) subsection (6) is without prejudice to any enactment or rule
of court which has the effect of limiting the time within which
an application for Judicial Review may be made.”

78.

In this case the claimant accepts that there has been delay in making the application
but the question is how long the relevant delay has been and whether or not the
claimant has a reasonable explanation for why it occurred. The background to the
consideration of this issue is provided firstly by the case of Finn-Kelcey v Milton
Keynes BC [2009] Env LR 17 299 in which Keene LJ observed as follows:
“22. The importance of acting promptly applies with particular
force in cases where it is sought to challenge the grant of
planning permission. In R v Exeter City Council ex parte JL
Thomas & Co LTD [1991] 1 QB 471 at 484G, Simon Brown J
(as he then was) emphasised the need to proceed with ‘greatest
possible celerity’, as he did also in R v Swale BC ex parte
Royal Society for the Protection of Birds [1991] 1 PLR 6. Once
a planning permission has been granted, a developer is entitled
to proceed to carry out the developments and since there are
time limits of the validity on a permission will normally wish to
proceed to implement it without delay. In the Exeter case,
Simon Brown J referred to the fact that a statutory challenge as
to what is now Section 288 of the Town and Country Planning
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Act 1990 to a ministerial decision must be brought within 6
weeks of the decision. Thus if a planning permission is granted
by the Secretary of State on an appeal or a called-in application,
the objector seeking to question the validity of that decision
must act within 6 weeks, without there being any power in the
court to extend that period of time…
24. I would respectfully agree that, where the CPR has
expressly provided for a 3-month time limit, the courts cannot
adopt a policy that in Judicial Review challenges to the grant of
a planning permission a time limit of 6 weeks will in practice
apply. However, that does not seem to me to rob the point made
by Simon Brown J and others of all of its force. It may often be
of some relevance, when a court is applying the separate test of
promptness, that Parliament has prescribed a 6 weeks time limit
in cases where the permission is granted by the Secretary of
State rather than by a local planning authority, if only because
it indicates a recognition by Parliament of the necessity of
brining challenges to planning permissions quickly. There are
differences between the 2 situations: for example, where a
Secretary of State grants a permission, an objector is entitled to
be notified of the decision, which is not the case where a local
planning authority grants permission. Thus where in the latter
case an objector is for sometime unaware of the local authority
decision, the analogy is less applicable. That was not the
situation in the present case, where BLEW and its supporters,
including the appellant were very well aware of the decisions
by the respondent’s committee and then by the full council. My
point is simply that, while there is no ‘six weeks rule’ in
Judicial Review challenges to planning permissions the
existence of that statutory limit is not to be seen as necessarily
wholly irrelevant to the decision as to what is ‘prompt’ in an
individual case. It emphasises the need for swiftness of action.”
79.

The defendant and the interested parties also placed reliance on the decision of
Stadlen J in Melton v Uttlesford District Council [2009] EWHC 2845. In that case
Stadlen J observed as follows:
“50. In short in my view there is no reason for the delay in this
case. There is a particular importance in the need for
promptness in the bringing of claims for Judicial Review as is
reflected in CPR r54.5(1). Where, as here, the delay is nearly 2
and a half years after the decision complained of and 2 and a
quarter years after the 3 month deadline laid down by CPR
r54.5 (1) (b), the court is likely to scrutinise with particular care
any submission that there is a good reason for the delay. A
change of legal representation and or a change of opinion on
law and or tactics is unlikely to pass the test. It is not the
function of the remedy of Judicial Review to serve as a tactical
means of plugging an actual or perceived gap in the legal
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argument of a claimant on an appeal on a case stated where the
result to that remedy involved a failure to comply with the
prescribed time limits, still less a failure on such a large scale
as in this case.”
80.

Mr Wills on behalf of the defendant and the interested parties submits that on the
basis of the narrative of events which has been set out above there has been clear and
unexplained delay on the part of the claimant. He draws attention to in excess of a
year passing before the proceedings in this case were commenced. He places
particular reliance on the observation in the claimant’s solicitor’s letter of 22nd April
2014 that the claimant had lost his opportunity to pursue a judicial review as being an
express recognition that judicial review could not and would not be pursued as a
significant factor in the assessment. Furthermore he contends on the basis of Melton
that a change of legal advice or tactics does not amount to a good reason to explain
the claimant’s delay in bringing the proceedings well after either the 6 week or the 3
month time period even if, and Mr Wills did not accept this, one made allowance for
the fact that the claimant contended he was unaware of the development until March
2014.

81.

In response to these submissions Miss Wigley relies upon the claimant’s evidence that
he was unaware of the development at all until it commenced in a manner which
brought it to his knowledge on 19th March 2014. That then drew to his attention the
amendment application to which he objected and having been advised that he had
little prospect of pursuing a Judicial Review it was then reasonable of the claimant to
have pursued his complaint which it took the council 2 months to resolve. Throughout
this time and afterwards he was fighting tirelessly the amendment application and
also, as he describes in his witness statement, vigorously pursuing a wide variety of
experts and opinion formers in order to resist the development as a whole. She
submitted that as soon as the claimant was referred to his present solicitors they acted
with all due expedition to both notify the council of the claim and having addressed
difficulties in assembling all of the relevant documentation pursuing a pre-action
protocol letter and these proceedings.

82.

In my view the starting point for the assessment of this issue has to be that the
claimant was wholly unaware of the grant of the planning permission which is
impugned until 19th March 2014, and that in accordance with the council’s promises
in the Statement of Community Involvement he should have been notified. In those
circumstances he cannot sensibly be criticised for not having brought the claim before
that date and his ignorance of the development proposed as a result of what I have
concluded was the council’s legal error provides in my view a reasonable explanation
for why matters were not progressed prior to him becoming aware of the
development. Although the defendant continued to submit that the claimant should
have been aware of the development as a result of the publicity which did occur I
have no reason to go behind the clear and unequivocal evidence of the claimant that
he did not know of the development until construction commenced.

83.

Once he became aware of the development allowance needs to be made for the fact
that, unlike for instance the claimants in Finn-Kelcey, he had not up to that point been
involved at all in the decision making process. The claimant therefore had to
assimilate all of the issues surrounding the grant of planning permission as well as the
issues relating to the amendment application from a standing start. That in my view
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provides a reasonable explanation certainly up to the point in time when his complaint
was formulated and submitted to the council. It is material to note that even at that
stage and having received the advice of solicitors not all of the potential legal errors in
the council’s approach had been identified. For instance, it was not until later and the
involvement of his present solicitors that the problems in relation to the 2011
Regulations were identified and put to the council (albeit I did not receive any
submissions in relation to questions of delay and the provision of an effective remedy
under EU law and have sought to resolve the question of delay on the basis of
domestic law principles.)
84.

There is some force in Mr Wills’ submissions in relation to what was said in the letter
of 22nd April 2014 disavowing any intention of pursuing judicial review and also,
potentially, the weight that can be attached to changes in legal advice or tactics
following the case of Melton. It is, however, clear in my view that Stadlen J was not
seeking to lay down any definitive rule in relation to questions of changed legal
advice. He identified the matter as relevant and a factor to be assessed, but was
careful not to suggest that this issue would be determinative. It should also be noted
that Melton was a very different case on its facts from the present. In that case tactical
choices had been made years prior to the commencement of judicial review
proceedings in which a particular procedure was selected to be pursued by the
claimant only then for the judicial review remedy to be relied upon many years later.

85.

In the present case it is clear to me that the advice which the claimant received, and
which he acted upon, was to say the least incomplete. He did not act unreasonably in
relying upon it since he is not a lawyer. It is clear that once the possibility of there
being a second or alternative opinion available he availed himself of it. Whilst,
therefore, this is a matter to be taken into account in the defendant’s favour on this
issue I am unable to afford it the weight which Mr Wills would encourage me to in
resolving this aspect of the case.

86.

In my view of greater significance on the facts of this particular case are the efforts
which were being made by the claimant personally from the time when he became
aware of the development. It is clear that he was consistently and energetically
pursuing all avenues which he could to dispute the development (including the second
application). There is no basis for any sensible suggestion of neglect, lassitude or
inactivity on his behalf throughout the time from when he became aware of the
development until these proceedings were issued. There was delay in issuing the
proceedings caused by the receipt of incomplete advice from his former solicitors
which led him, over the course of several weeks and ultimately fruitlessly, to pursue
the defendant’s formal complaints procedure rather than legal proceedings. I do not
consider that this amounts to unreasonable or unexplained delay. From the time when
he became aware of the development until his present solicitors were instructed the
claimant’s evidence makes clear that not only was he contacting and pursuing the
council in relation to seeking further explanation from Mr Brown, raising a detailed
complaint and engaging local council members but he was also engaging the Parish
Council, his MP, national Government ministries, English Heritage and the media.
This is not a case where there are significant periods of inactivity or unexplained
delay.

87.

I am satisfied on the evidence that at all times and via a wide variety of different
routes, including the second application and his objections to it, the claimant was
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challenging the development in question. When he received advice that it was
susceptible to judicial review he and those who had provided that advice acted
promptly to bring the claim. I am satisfied that there is in this case a reasonable
explanation for why the proceedings were issued when they were, after a period of
undue delay, and that time should be extended for the reasons set out above and in the
claimant’s evidence for the purpose of these proceedings.
88.

In the light of that conclusion it is then necessary to consider the question of whether
or not discretion should be exercised so as to quash the decision or alternatively to
grant declaratory relief. In order to examine that question it is necessary to set out
further elements of the factual background.

89.

Following commencement of the development in March 2014 the construction of the
installation was completed and the plant was producing electricity by June 2014. The
evidence makes clear that the physical plant which has been installed is owned by the
second interested party who entered into a lease of the land on 3rd February 2014. The
second interested party is related to the third interested party by the group of
companies in which they are all linked.

90.

In a witness statement on behalf of both interested parties Mr Deschler contends that
the installation of the development cost £10.5 million and that the restoration of the
site would cost £1.5 million. He explains that there is an uncertain second hand
market for the panels in the event that they needed to be removed and that any
suggestions that they might have any significant value is seriously undermined by the
fact that their warranty would be voided by the fact that they had been uninstalled.
Re-deployment of them would therefore be, if it occurred at all, without the benefit of
the manufacturer’s warranty which in turn would have the effect of precluding the
ability to raise finance in order to facilitate their re-installation. Mr Deschler advises
that the installation was designed to be bespoke for the site. Further, he explains that
as a result of this there would be a serious financial impact on the interested parties
were the planning permission to be quashed, together with an associated impact upon
investor confidence in any future developments of this nature.

91.

In response to these contentions the claimant draws attention to a declaration made by
the third interested party to the United States Securities and Exchange Commission in
which under the heading ‘Legal Proceedings’ the third interested party has declared as
follows:
“We are not a party to any legal proceeding other than legal
proceedings arising in the ordinary course of our business. We
are also a party to various administrative and regulatory
proceedings that have risen in the ordinary course of our
business. Although it is not possible to predict the outcome of
any of these matters, we believe the ultimate outcome of these
matters, individually and in the aggregate, will not have a
material adverse effect on our business, financial condition or
results of operations.”

92.

It is said by the claimant that this declaration, on the assumption it must be accurate
given the regulatory organisation with which it was lodged on 9th December 2014,
seriously undermines the credibility of the suggestions made by Mr Deschler that an
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adverse outcome of these proceedings would have a significant impact upon the
second and third interested parties. In a further witness statement in response to this
contention Mr Deschler states that the basis of the statement and in particular the
observation about the third interested party’s belief in ‘the ultimate outcome of these
matters’ was grounded in the advice which they had received that the prospect of the
proceedings succeeding was ‘low’.
93.

Having had regard to this late exchange of evidence, the contentions in relation to
which do not have to be conclusively resolved, in my view it is safe to conclude that
the interested parties would suffer serious financial prejudice if the planning
permission were quashed and the development required to be moved from the land
completely. That is a factor which I have taken into account as set out below.

94.

There is an unresolved factual dispute as to the extent to which the development
which has been built on the site is in fact in accordance with the plans which were
permitted. Some elements of the development which are not in accordance with the
plans and therefore in breach of development control are undisputed. That there are
such elements is clearly evidenced by the retrospective nature of the second
application. It is not possible for me to completely resolve the differences between the
parties nor, in my view is it necessary to do so. I propose instead to focus on those
elements which it is agreed are of significance and retrospective in assessing these
matters. They are as follows.

95.

The fencing surrounding the development does not accord with that which was
permitted and it is in my view important to note that the design of the fence was an
important issue in the assessment of the application. The nature of that concern and its
importance can be adequately explained by the following quotation from the officer’s
report:
“In the immediate landscape the fencing is a very key feature,
particularly to the uses of the footpaths. Concern was raised by
the Landscape Officer in respect of the originally proposed
fencing. The style, materials and form of the proposed fencing
was very industrial security (sic) and considered overbearing
and obtrusive in this landscape. Following discussions with the
application (sic) the fencing has now been amended to show a
more agricultural style deer fencing. The form is much
simplified; the materials are more agricultural in character
using canalised timber and steel wire. Given the extensive
length of proposed fencing, this change will help ensure the
openness of [the] site and allow more inviting views across into
the site rather than making it feel like it is enclosed and
something that is not to be viewed.”

96.

In addition to this the access way as constructed is not in accordance with the plans
and various details in relation to the arrays, substations and inverter houses required
amendment. The claimant contends that this is not a comprehensive list of the
differences and has produced evidence to support its contention that in fact the
differences between that which was described in the approved plans and that which
has been constructed is far more extensive. For my purposes it suffices to note the
extent of the agreed differences between that which was consented and that which has
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been built together with the fact that there is presently an enforcement file open in
relation to the development, no doubt with a view to investigating these breaches of
development control.
97.

The claimant relies in support of the contention that permission should be quashed
upon the case of Tata Steel UK ltd v Newport City Council [2010] EWCA Civ 1626.
That was a case which concerned the grant of a temporary planning permission for a
site for a gypsy family who needed to be relocated in order for development to occur
on the site which they occupied. They were moved onto the site for which temporary
planning permission was granted. That temporary consent was the subject of an
application for judicial review by the claimant. The judge at first instance, having
identified elements of illegality in the decision to grant temporary planning
permission, nevertheless exercised his discretion not to quash the consent on the basis
of prejudice to the family who had moved onto the site. Giving the leading judgment
of the Court of Appeal Carnwath LJ considered that the exercise of the discretion had
been inappropriate. He gave the following reasons:
“13. I have not been in detail into his [the judge’s] reasoning
because it seems to me, with respect, that at this point in his
judgment he went wrong in principle. He seems to have come
down to treating this as though it was some sort of private law
dispute between Corus and the Hendry family and to be
resolved by balancing the prejudice of the one against the other.
Even on that analysis, I find his approach somewhat difficult to
understand. From Corus’s point of view quashing the
permission had the – one would have thought important –
advantage that the council would be forced to reconsider the
matter in order to decide how to regularise it and although it is
possible that they would reach the same planning conclusion, at
least that would be on a proper basis. Alternatively, they might
have to find some other solution.
14. Conversely, from the point of the view of the Hendry
family, there was no evidence at all that they regarded
themselves as prejudiced by what was going on. Whenever a
planning permission is quashed, inevitably, if people have acted
upon it, it affects their interests and uncertainty is created, but I
am not aware that this has ever been regarded in itself as a
reason for refusing to quash. The Hendry family had the
considerable advantage over most people in that position that
they were on the site. There was no immediate likelihood of
them being disturbed and even if and when they were to be
disturbed the council had clearly had their interests well in
mind and no doubt would be aware of its responsibilities and
Article 8 of the Human Rights Act. The idea that the Hendry
family’s hopes would have been dashed by the actions taken by
Corus, with respect, seems to be unsupported by any evidence.
15. So even if one looks at it on the way the judge did as a sort
of balancing of prejudice, I find the approach, with respect,
difficult to support. In my view, it ignores the very important
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consideration, which is that a planning permission is a public
act and if it is found to be unlawful the normal result is it
should be quashed and the matter should be regularised. That is
not simply a matter of concern to Hendry’s or Corus. It is a
matter of public concern. That is why there are plenty of
authorities which say that a normal rule is that unlawful
permission should be quashed.”
98.

Mr Wills on behalf of the defendant and interested parties draws attention to the
earlier case of R (on the application of Gavin) v Haringey LBC [2004] 2 P&CR 13
209. That case involved a judicial review of a planning permission in which it was
conceded that the council had failed to properly consult the claimant in accordance
with the legal requirements in relation to publicity and further that the council had
failed to undertake an EIA screening. In that case, as in the present, there was
significant potential financial prejudice to the interested party who had the benefit of
the planning permission arising from the risk that the consent would be quashed. The
claimant sought to meet that concern by relying upon the possibility that the interested
party might be granted planning permission in a fresh application and, secondly, that
any enforcement action might result in steps other than the complete demolition or
removal of the development. Richards J (as he then was) concluded as follows in
relation to those arguments:
“63. In my view the fresh application for planning permission
cannot assist the claimant. The claimant is one of a substantial
number of objectors who opposed the grant of planning
permission. There is opposition to the development as a whole,
not just to limited aspects of it. I cannot assess whether
permission is likely to be granted, whether by the council or by
the Secretary of State on appeal. In any event, if permission
were likely to be granted, then that might be thought to weaken
rather than strengthen the case for quashing the existing
permission. I must also take account of the evidence that
Wolseley [the interested party] would have to incur substantial
(though un-quantified), re-tendering costs if it were required to
stop the works now, on the quashing of the existing permission,
but were then able to proceed with the balance of the works
with the grant of permission on the fresh application.
64. Nor does the point on enforcement action avail the
claimant. It would be a matter of judgment for the council on
how to proceed with regard to enforcement. The powers
conferred by section 173 of the Town and Country Planning
Act 1990 would give it considerable flexibility. It is possible
that something less, even far less than, than demolition and
removal of the entire development would be required. But all
this is speculative and it is not possible to form any measured
assessment of the actual outcome. The fact is that if the
planning permission were quashed and no new permission were
forthcoming, the entire development would be unlawful and
Wolseley would be at risk of being required to demolish and
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remove it all. It is a risk which cannot be dismissed as
insignificant.”
99.

In that case the claimant also relied upon the interested party’s conduct and in
particular that it had failed to comply with conditions on the planning permission
which needed to be complied with prior to the commencement of works. The
claimant’s contention was that the interested party had not come to court with ‘clean
hands’ and that the failure to comply with the pre-commencement conditions should
weigh heavily against the exercise of discretion in its favour. The conclusions
ultimately drawn by Richards J in response to these submissions was set out as
follows:
“76. I have not found it easy to decide, in the light of those rival
submissions, what importance to attach to the fact that works
were undertaken here in breach of the conditions of the
planning permission and therefore unlawfully. It undermines
Wolseley’s argument that it acted lawfully throughout, in
implementation of an apparently lawful planning permission,
and it puts Wolseley in a generally less attractive position when
seeking an exercise of discretion in its favour. On the other
hand, I think it right to take account of the fact that what has
happened is not exceptional in practice and that the
enforcement authority, council, has not seen fit to intervene.
Moreover the indications are that the required approvals, if not
already now given, will be forthcoming before long end, as a
result of continuing discussion over the details. So the breaches
of condition relate potentially to timing rather than to
substance.
77. In all of the circumstances I have concluded that the point
should count against Wolseley when deciding whether to
withhold relief on the ground of detriment or prejudice to
Wolseley, but that it should not be given the degree of weight
that Mr McCracken seeks to attribute to it. I do not regard it as
negativing my finding that it was reasonable for Wolseley to
continue with the works after the claimant questioned the
validity of the planning permission or after he had threatened
and then commenced proceedings for Judicial Review.”

100.

Having considered those matters Richards J then went on to assess the arguments
presented to him in respect of prejudice to good administration. His conclusions on
the facts of the case before him in respect of prejudice to good administration were set
out as follows:
“83. I do not doubt the importance of certainty in the context of
planning decisions, for reasons of the kind mentioned in
Chieveley. Third parties are entitled to rely, and do in practice
rely, on the information contained in the planning register, and
to quash a planning decision long after it was made will
undermine the basis upon which people have acted in the
meantime. The developer who undertakes work in reliance on
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the permission is likely to be the person principally affected,
though is also likely to be the person best placed to establish
substantial hardship or prejudice. But it would be wrong to
focus on the developer alone. Others may also have relied on
the planning permission and have ordered their affairs
accordingly, e.g. in negotiating the price of property near the
development. It is very unlikely that all those affected could be
identified or that specific hardship or prejudice could be proved
in relation to each. Nevertheless it is contrary to the interests of
good administration to undermine the basis of which they have
acted (and at the same time to create uncertainty as to the
reliance that can safely be placed on apparently valid planning
permissions in the future). I therefore consider that detriment to
good administration ought to be taken into account as a
separate and additional factor relevant to the exercise of
discretion to quash. But it is of only secondary significance as
compared with the hardship or prejudice to the developer.
84. In reaching that conclusion I have borne in mind that the
interests of good administration cut both ways, in that they are
also served by correcting legal errors where they have occurred.
But in my view there would still be a detriment to good
administration if the planning permission were quashed so long
after it had been granted.”
101.

Finally in respect of these issues, both parties drew my attention and relied upon the
case of R v Secretary of State for health and another ex parte Furneaux [1994] 2 All
ER 652. In that case Mann LJ giving the leading judgment of the Court of Appeal
addressed arguments which had been raised in relation to the question of whether or
not it was necessary for there to be any causal connection between undue delay which
may have been found and prejudice in order for an argument in relation to the
discretion to quash to be legitimate. He set out his conclusions as follows at p657e of
his judgment:
“In my judgment on the language of S31(6) there is no
requirement for a causal connection between prejudice and
undue delay. What is required is a connection between
prejudice and the grant of the relief sought. Accordingly I find
here a misdirection and I endorse what Simon Brown J said in
R v Swale BC & Medway Port’s Authority RSPB [1990] 2
Admin LR 790 at 815 where he remarked that the statute
clearly invites an approach based on the relationship between
prejudice and relief sought.”

102.

Having set out the guidance which can be obtained from the authorities set out relied
upon by the parties I now propose to set out the matters which weigh in my view on
each side of the balance before forming a conclusion as to whether or not the decision
should be quashed.

103.

The following matters in my view support a decision to quash the planning
permission. Firstly, there is the question of the illegality which I have identified
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bearing upon the national interest represented by the listed building occupied by the
claimant. As I have, I hope, made clear above, I am not in any position to form any
view about the extent of any harm to the setting of the listed building or the planning
merits of this issue. That is not the point. The point is that, for the reasons I have set
out above, the interests of that nationally important heritage asset (and indeed other
heritage assets such as The Hayes and the Conservation Area) have not been the
subject of a properly informed assessment, assisted by the potential input from
English Heritage, which the statutory regime requires. At this stage in the
consideration of the case, as I observed above, reference must be made to the views
given by English Heritage in the context of the second application and the concerns
which they expressed about the impact of the development on the setting of Gifford
Hall and the Conservation Area. As I stated above, their views as a consultee with
specific responsibility for heritage assets would undoubtedly carry significant weight
in any assessment of the planning merits. The defendant’s decision to refuse the
second application for reasons including, specifically, the adverse impact on the
setting of Gifford Hall further reinforces matters. Thus whilst, as I have stated, I am
not in a position to gauge the extent of any impact on heritage assets and the listed
building and it is not my task to make an assessment of the planning merits in that
respect, the question of the exercise of discretion has to be informed by the fact that
since the decision both English Heritage and the defendant itself have expressed
significant concern about the impact of the development on these interests.
104.

For the reasons which have been set out above, the issues in relation to Gifford Hall
have not been considered properly taking account of the s66(1) duty. The status of
Gifford Hall as a Grade II* listed building and the failure to give its interests a proper
and lawful consideration attracts in my view very significant weight in the overall
balance of considerations.

105.

Secondly, failure to comply with EU Law in the form of the EIA Directive (as given
effect in the 2011 Regulations) by failing to undertake a proper screening opinion is
another matter to which significant weight, in my view, should attach. The 2011
Regulations contain important safeguards in relation to the proper provision of
environmental information and this is not a case in which the failure to comply with
them is purely formal such that the outcome of any reconsideration of the screening
opinion would inevitably be the same. The point raised by the claimant is substantive
not aridly technical.

106.

A further factor weighing in favour of the grant of relief is the reliance which was
placed by the officer upon the absence of local objection in this case when in the light
of the conclusions I have set out above in respect of, in particular, the claimant, the
point was misconceived.

107.

Finally, I attach some weight, but not as much as to the first two points set out above,
to the fact that the second interested party has not constructed that for which
permission was granted at least to the extent to which those matters are agreed as set
out above. It could be argued that the facts of this case are stronger in this respect than
the facts in Gavin. There the concern was a failure to discharge pre-commencement
conditions which were in the course of being resolved such that, as Richards J pointed
out, the question was essentially one of timing. Here, in particular in relation to the
fencing around the site which was regarded as a key issue in the officer’s report, the
second interested party has constructed precisely the type of fencing which the
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officer’s report was concerned to avoid because of its adverse impact on the rural
area. Thus in this case it is not simply a question of timing but rather the construction
of an element of the development in a form which was specifically excluded from the
grant of permission in the first place.
108.

Telling against the decision to quash the planning permission is, of course, the
substantial financial prejudice which would occur to the interested parties in the event
of such an order being made. I attach significant weight to this undoubted and very
serious financial prejudice which is not in my view ameliorated to any significant
extent by the fact that the installation is temporarily consented and must therefore be
designed ultimately for removal. Nor do I attach any material weight to the suggestion
that it could be reassembled elsewhere or recycled into other installations. Those
suggestions are speculative. In reaching the conclusion that significant weight should
attach to this consideration I have also taken into account the loss of Government
subsidy in the event that the development were removed.

109.

Additionally in support of refusing a quashing order is the national policy support in a
variety of publications, which do not need to be set out for the purposes of my
judgment, for the provision of renewable energy. It has been suggested by the
claimant that the targets in relation to renewable energy in Wiltshire have been met
and exceeded. However, I do not attach any material weight to that contention in the
light of the general support for the provision of renewable energy which is not limited
to any particular ceiling level of provision. The weight to be attached to this issue has
to be moderated in the exercise of discretion in the particular circumstance of this case
on the basis that the support for the generation of renewable energy is not locationally
specific. By contrast the historic assets are fixed. That said, in my view, it is
undeniable that weight in the overall balancing exercise must be afforded to the need
to provide for renewable energy in the national interest.

110.

The final ingredient is the question of prejudice to good administration. As Richards J
observed in Gavin it is perhaps of secondary significance to the issues, for instance, of
hardship or prejudice to the interested parties. He also, correctly, observed that the
interests of good administration cut both ways. In this case, on the one hand, there is
the obvious need for certainty and reliability in decision making. Equally, for the
reasons which I have set out above, this is a decision which is the subject of a number
of serious flaws and does not represent an example of good administration. It is, of
course, of concern that a decision which has stood for many months and upon which
the parties have relied might be quashed. On the other hand, the legal errors which
have occurred in this case are serious. On balance prejudice to good administration
provides some, but no more than a little, support on the particular facts of this case for
not quashing the decision.

111.

The exercise of the discretion as to whether or not to quash a decision of this kind is
obviously highly fact sensitive. Standing back from the detailed examination of each
of those considerations and weighing them in the round in my view on balance, and it
is a fine balance, the factors which weigh in support of what Carnwath LJ described
as the normal approach namely quashing the decision outweigh those which oppose
that approach. The proper consideration of the interests of a nationally protected
heritage asset and observing the requirements of EU environmental law are, in my
view, or particular importance to the question of discretion in this case. In the
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circumstances I am satisfied that it is appropriate for the planning permission to be
quashed, rather than declaratory relief granted.

APPENDIX 7

APPENDIX 8

APPENDIX 9

APPENDIX 10
English Heritage: recommended information for renewable energy generation
development proposals.
English Heritage is the Government’s adviser on the historic environment.
Central to our role is the advice we give to local planning authorities and
government departments on development proposals affecting historic
buildings, sites and areas, archaeology on land and underwater, designed
landscapes and historic aspects of landscapes as a whole.
English Heritage welcomes measures to mitigate and adapt to the effects of
climate change. We support measures to reduce carbon emissions, increase
energy efficiency and exploit renewable energy sources. We recognise the
important role that wind turbines and solar arrays have in meeting
Government targets for the production of energy from renewable sources,
and, as such, English Heritage is minded to support applications which may
have a minor but reversible impact on the wider historic landscape but do
not harm the significance of heritage assets which are themselves an integral
part of the wider environmental and sustainability agenda. However, we also
recognise that some renewable energy project proposals have the potential
to cause harm to the significance of heritage assets including the contribution
made by their setting.
With this in mind English Heritage has drawn up guidance for planners and
developers on climate change and renewable energy technologies, The
Setting of Heritage Assets (2011) and Seeing History in the View (2011), and
Wind Energy and the Historic Environment (October 2005), available at
www.helm.org.uk. National planning policy for the historic environment is set
out in the National Planning Policy Framework (NPPF) together with the historic
environment provisions of the National Policy Statements for nationally
significant infrastructure projects. Also relevant is the PPS 5 Historic
Environment Planning Practice Guide which remains the current historic
environment guidance for the NPPF. Applicants and local authorities should
also take account of the provisions of section 66(1) of the Planning (Listed
Buildings and Conservation Areas) Act 1990, which states: ‘In considering
whether to grant planning permission for development which affects a listed
building or its setting, the Local Planning Authority, or as the case may be,
the Secretary of State, shall have special regard to the desirability of
preserving the building or its setting or any features of special architectural or
historic interest which it possesses.’
In making an application, we would expect sufficient information to be
provided to the local authority to enable a full assessment to be made of the
impacts of the proposal, bearing in mind all relevant local and national
1

guidance. Depending on the scale of the proposed development, we would
expect an Environmental Impact Assessment and/or Environmental
Statement and/or detailed Design & Access Statement to be produced in
support of a planning application. In line with the NPPF (para. 128), we would
expect the application documentation to ‘describe the significance of any
heritage assets affected, including any contribution made by their setting. The
level of detail should be proportionate to the importance of the assets and
sufficient to understand the potential impact of the proposal on their
significance.’

In general terms, English Heritage advises that a number of considerations will
need to be taken into account when proposals for renewable energy are
assessed. This includes consideration of the impact of ancillary infrastructure,
such as tracks and grid connections, as well as the turbines themselves:










Direct impacts on heritage assets (buildings, monuments, sites, places,
areas, landscapes), whether designated or not.
Impacts on the settings of heritage assets as informed by English Heritage’s
guidance The Setting of Heritage Assets.
The potential for damage to archaeological remains, including those
already known and any other remains which may be identified during the
course of the assessment.
The potential impact upon the historic character of the landscape,
including landscape features which positively contribute to character.
Effects on landscape amenity from public and private land.
The cumulative impact of all elements of the proposal (e.g. main and
ancillary infrastructure) on the significance of heritage assets.
The cumulative impacts of existing and proposed projects on the
significance of heritage assets.
Proposals for mitigation and any residual effects on the significance of
heritage assets.

The assessment should also take account of the potential impacts on heritage
assets of associated activities, such as construction, servicing and
maintenance and generated traffic. The assessment should also consider,
where appropriate, the likelihood of alterations to drainage patterns that
might lead to in situ decomposition or destruction of below ground
archaeological remains and deposits.
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Assessment should examine the potential effects which the proposals might
have upon all affected designated historic assets and their settings, i.e. Listed
Buildings (all grades), Scheduled Monuments plus other nationally important
archaeological sites, Registered Historic Parks and Gardens, Conservation
Areas). Potential impacts upon those heritage assets which are not
designated should also be assessed, since these make an important
contribution to the local distinctiveness of an area and its sense of place. This
includes heritage assets identified by the local planning authority in local
listing. The NPPF defines a heritage asset as “a building, monument, site,
place, area or landscape identified as having a degree of significance
meriting consideration in planning decisions, because of its heritage interest”.
We would expect to include appropriate assessment of potential impacts on
the settings of heritage assets. Setting of a heritage asset defined as “The
surroundings in which a heritage asset is experienced. Its extent is not fixed
and may change as the asset and its surroundings evolve. Elements of a
setting may make a positive or negative contribution to the significance of an
asset, may affect the ability to appreciate that significance or may be
neutral” NPPF (Annex 2), PPS 5 Practice Guide para. 113; English Heritage: The
Setting of Heritage Assets, section 2.1). The main focus for assessment of new
energy generation schemes on the setting of heritage assets is on visual
considerations, however, it is important to recognise that the perception and
experience of a heritage asset encompasses all the senses, and setting also
comprises other elements including factors such as noise, dust and vibration,
spatial associations and understanding of historic relationships.
The study area will need to be appropriate to the scale and form of the
proposed development and the nature of the surrounding landscape and
the affected heritage assets. Methodologies that can help to inform the
extent of the study area and relative visual impact include a Visual Impact
Assessment and the production of a Zone of Theoretical Visibility (ZTV) in line
with current guidance (The Landscape Institute/Institute of Environmental
Management & Assessment ‘Guidelines for Landscape and Visual Impact
Assessment’, Second Edition). It is hence important that the landscape and
visual component of the assessment is carefully integrated with the historic
environment component, and takes full account of the historic aspects of
landscape character. The study will need to take account of potential
impact on the setting of assets in the adjacent surroundings and also any
impacts on assets at a distance, and initial assessment will identify those assets
for which detailed assessment is required. For assets within the study area and
ZTV omitted from assessment, the rationale for their exclusion should be
provided.
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There is no standard size of study area that would apply to the wide range of
possible circumstances, and the assessment will need to be appropriate to
the nature of the proposal (i.e. the height and number of turbine(s), or the
height, extent and alignment of the solar arrays), and its location and visibility
relative to the affected assets in the surrounding area. However, as an
approximate guide (and depending on the size and extent of the proposed
equipment), for single wind-turbines or pairs, and for solar farms, a radius of 35km would be appropriate for detailed assessment of affected heritage
assets, with a radius of 10km or more for also assessed for any impact on
designed views (for instance relating to designed landscapes of parks and
gardens, or relationships between heritage assets such as church towers). For
wind farms with several turbines, the distances may need to be greater. It is
for the assessment to demonstrate that there are no unacceptably harmful
impacts on setting on heritage assets within view. We would therefore expect
the assessment to clearly demonstrate that the extent of the proposed study
area is of the appropriate size to ensure that all heritage assets likely to be
affected by this development have been included and can be properly
assessed.
It is important that the assessment is designed to ensure that all impacts are
fully understood, and is provided with suitable illustrations depicting impact
(or evidence of lack of impact, as appropriate). The potential visual impact of
proposed power generation facilities can be usefully represented by
photographs, section drawings, photo-montages and ‘wireframe views’,
produced according to a scientifically acceptable methodology. Perhaps
most effective for turbines is the use of temporary height markers to create
verified photographic views from all key viewpoints. Photomontages should
include views with heritage assets and the proposed development
accurately scaled in the same view. We recommend single-image
photography with a 70mm to 80mm lens on a fixed body with reproduction
capable of viewing at over 200mm height minimum. Details of camera, lens,
viewing and software details for montages should be supplied (see
Visualisation Standards for Wind Energy development (Highland Council
2010)).
We would expect an assessment of impact on setting to include views from
the historic assets which include sight of the proposed development, and
views from other points which incorporate both the development site and the
historic assets. Particular attention should be given to key visual receptors and
key views of or from heritage assets.
Assessment of setting can include, but should not be limited to, places
accessible to the public, since assessment of impact on setting for planning
4

purposes should take account of the whole of an asset’s setting irrespective
of current public accessibility.
Assessment of potential for screening by vegetation, notably trees and
hedges, needs to take into account that they subject to seasonal variation
and to natural loss and management work (cutting, removal, replacement
etc.) that could significantly affect their screening effect. Some existing trees
and hedges etc. are protected by measures such as TPOs or inclusion in a
Conservation Area or Historic Park and Garden, where particular planting
may be presumed to be maintained in its present or historic form. For most
rural farming landscapes, however, unless demonstrated otherwise, any
anticipated screening for hedges should be limited to a hedge height of a
standard 1.5 metres (as used by Natural England in agri-environment
schemes), and to hedgerows protected by hedgerow legislation or by other
measures which have a presumption for preservation.
The assessment of potential impacts on the setting of historic assets should
also take account of the impact of associated activities that may intrude on
the perceptions, understanding and appreciation of a site, including ancillary
infrastructure, such as tracks, substations, security fencing etc construction
activity, servicing and maintenance, and associated traffic.
Cumulative impact is also a significant factor for some proposals.
We recommend that the local authority Historic Environment Record is
contacted for information on designated and non-designated heritage
assets. The relevant local authority(s) should also be contacted for the
location of conservation areas. Information is also available via
www.heritagegateway.org.uk. We recommend that you involve relevant
local authority staff in the development of an assessment, including local
authority Conservation Officers and landscape architects, and
archaeological staff at the relevant HER. They are best placed to advise on:
local historic environment issues and priorities; how the proposal can be
tailored to avoid and minimise potential adverse impacts on the historic
environment; the nature and design of any required mitigation measures; and
opportunities for securing wider benefits for the future conservation and
management of heritage assets.
Published English Heritage guidance
Wind Energy and the Historic Environment (English Heritage, October 2005):
http://www.english-heritage.org.uk/publications/wind-energy-and-thehistoric-environment/
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The setting of Heritage Assets (English Heritage October 2011):
http://www.english-heritage.org.uk/publications/setting-heritage-assets/
Seeing history in the view (English Heritage October 2011):
http://www.english-heritage.org.uk/publications/

April 2013
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1. BIOGRAPHY
My name is Dr Timothy Reed. I studied at Cambridge and Oxford, and have a doctorate from Oxford in
Zoology: Ornithology. I have 30+ years of post-doctoral experience in ornithology and ecology in the
Government and Private Sector, both in the UK and worldwide.
I have 100+ publications in ornithology, ecology and nature conservation.
Between 1981 and 1998 I worked as an adviser in the statutory sector, including 4 years leading teams
surveying and developing methodologies to detect breeding waders (primarily Golden Plover and Dunlin
in the Uplands of the UK). I was Head of the Nature Conservancy Council’s (NCC) Ornithology Branch
providing advice to Government on Ornithological matters. In the Joint Nature Conservation Committee
(JNCC) I developed and provided the models for site management and site monitoring for areas of
nature conservation importance still used in the statutory agencies and voluntary sector. I sat ex officio
on research committees of various NGOs, as well as by invitation on the Council of the British
Ornithologists’ Union (BOU).
As a consultant, I work with major companies in the UK and around the world, as well as with
Government Groups, such as the Scottish Executive, National Audit Office, Countryside Council for
Wales and the European Commission. This has included providing advice to Scottish Natural Heritage on
wind farm applications, and a major review on bird disturbance, as well as presentations at Public
Inquiry.
Much of my work involves appraising risk assessments, research proposals, or Environmental Impact
Assessments for their suitability in determining impacts. This includes their use or collection of baseline
data for monitoring. I am involved in designing and testing baseline data collection and monitoring
protocols in tropical, temperate and arctic environments, both on and offshore.
I was instructed by No Rame Wind Turbines (NRWT) provide a summary overview of the EIA and related
documents produced by Spalding Associates (SA) for Withnoe Barton, and to outline the limitations, so
that Cornwall Council (CC) and Natural England (NE) might be aware of its many limitations and its
unsuitability for determining planning.
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2. INTRODUCTION
Tim Reed Ecological Consultants has been retained by No Rame Wind Turbines (NRWT) to appraise the
Extended Phase One surveys and associated documents provided in support of Planning Application
PA15/02976 for the erection of a 67m high turbine at Withnoe Barton.
This has involved desk top work.

Paragraph headings in italics refer to the sections in the Ecology and specified documents
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3. SUMMARY
Background
When reviewing documentation, it is expected that all of the material claimed by a developer will be
available, and that methods used were as stated in the text. It is expected that simple things, such as
methods claimed will be standardised, and not mis-stated and used for advantage. Data should be
available and comparable if used in comparisons- if not, then serious doubts arise. When these and
many other aspects are in doubt, then this means that the building blocks for any impact assessment
are shaky. In which case, planning determination will require more, suitable, data in order to proceed.
What has been presented here is not fit for purpose.
3.1 Summaries of key points from each document
3.1.1. Environmental Considerations Document by Aardvark September 2015.
[1] Aardwark states: that “The proposed wind turbine can be installed at this site without a significant
risk of negative impacts on individual bats or bat populations.” As Spalding Associates (henceforth SA)
failed to provide suitable data for the site and environs, so that potential impacts can be discerned,
discussed and determined, this was not possible to so conclude.
[2] No consideration was made of the potential cumulative ecological impact of the proposal. As the site
is close to Special Areas of Conservation (SACs), Special Protection Areas (SPAs) and other important
bird sites, this is a basic omission. No numeric data- basic to determining any cumulative effects- were
provided for either birds or bats, so that the Council is unable to make any independent third party
assessment of non-proffered data.
[3] In order that the ecological context can be understood, it is important that correct methods are
used, that data are presented, and that any claims made are supported by data, workings or references.
Bird and bat data and methods were non-standard and inadequate. As a result, further, suitable,
surveys are needed.
3.1.2. Extended Phase One Habitat Survey of Land at Bridgemoor, Torpoint, Cornwall March 2015
[4] SA states: “The survey focused on the area within the proposed development boundary.” That is
clearly inadequate, and is not the expected 200m from the development for bats. Its absence skews
data reliability.
[5] The site is part of a rotational farming system, with arable and pasture. Yet SA refers to the land as
“disturbed”. This is a false impression, and potentially misleading.
[6] Birds: As no breeding bird or any surveys were undertaken between April and September inclusive,
there is no basis for any comments on breeding birds or disturbance. In addition, the data relate to one
part-year only.
[6] Much is made of the bought-in advice from Natural England which is at Appendix A of this review.
The query is not provided anywhere in the pre-consultation documents, nor are all of the Natural
England answers provided anywhere in the documents. This is a problem of non-transparency which is
basic to assessing almost all of the SA reports. This is a fundamental omission.
[7] Non-native species: as correctly timed surveys were not carried out after March 2015, and any other
field visits were for other purposes, there is little reliability in the assurance that no invasives were seen.
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A March incidental survey is not a suitable time for species that would be unobtrusive at that period. All
that can be stated is that in late March, none were seen. No more can be stated than that.
[8] Bats: SA recognises that NE (and CC) requires survey work when the proposed turbine’s tips come
closer than 50m from a linear feature. For the proposed site, distances include two hedges at 38 and 46
metres. SA only partially reports the survey requirements needed. Had it met the guidance in Hundt
(2012 Table 10.2), it might have been better informed.
[9] Spalding Associates’ (SA) stated objectives made no mention here, or later, of the importance of
suitable data for planning. No legislative needs were recognised
[10] SA’s desk top data search should have used 5km and 10km filters (Hundt 2012). Instead, SA sought
data from within 5km of the site. This is incorrect for bats. For non-bats and non-birds its filter was only
1km (no date threshold was cited, so we cannot determine the meaning of the records). Natural
England’s TIN 069 wind farm guidance for birds is very clear that most record centre data are of limited
value, and mainly anecdotal.
[11] As there are clear procedural deficiencies in the desk study, and also in the field data collection, the
basis for SA’s assessment is flawed.
[12] Cropping patterns for Phase One surveys differ from that in the bird surveys.
[13] A categorical statement on dormouse habitat is made without reference to Juskaitis and Buchner
(2103) or the current distribution of dormice. As dormice would potentially be affected by any
hedgerow removal and as they are a European Protected Species, this seems unsuitable without a
simple survey by way of confirmation.
[14] Reptiles: No surveys were undertaken, so the status of reptiles, and use of potential areas due for
hedge removal, is unresolved.
[15] The desk trawl for bats was not presented in any standard form, so that numbers, dates and
distances are unclear. There is one desk study record in 2011 for a dead badger, but all hedgerows
appear to have badger tracks, underlines the limitations of the records.

[16] Designated sites: the use of a 1km limit underplays the importance of sites within 10km of the
proposed turbine. This only becomes more obvious in Section 4 when a more realistic distance was
used.
[17] In discussing the Nature Conservation Value of the Site, as no breeding season surveys were
undertaken, SA has no basis for commenting on breeding birds. The evaluation report preceded the
completion of Vantage Point work and thus needs to be seen as an incomplete assessment.
As the evaluation (March 2015) preceded the May 2015 bat sampling then this section is incomplete
and of limited value.
Categorical statements are made on both dormice and reptiles without surveys.
3.1.3 Bridgemoor Wind Turbine Development Ornithological Survey Report May 2015
[18] SA states that in “February 2014 advice was sought from Natural England’s (Charged Advice)
Discretionary Advice Service to ascertain the survey effort which would be required to support a Habitats
Regulations Assessment of a single wind turbine at this site. Further survey work was carried out and a
8
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separate report accompanies this report which details the further survey work undertaken for birds in
2014 and 2015.”
[19] Neither the SA request, nor all of the NE response, were provided. As the TIN069 bird guidance
standard was cited for use by SA, we will use this as a yardstick, as well as aspects of the Scottish
Natural Heritage (SNH) documents that SA selectively referred to. Neither was applied correctly.
[20] Limitations to the Record Centre data from ERCCIS were not recognised, although NE is clear in
TIN069.
[21] Vantage Point (VP) data were collected for part of the autumn passage period and for the winter
period (TIN069 p6). The NE reply of 13.2.2014 stressed (Appendix A) that “appropriate effort must be
expended during the migration periods”. These are clear in TIN069 and require 72 hours for target
raptors, or at least 36 hours for other target species. SA states that it undertook VP observation
1.10.2014-3.3.2015. In the NE reply of 13.2.2014 SA was told to provide coverage for the period
1.10.2014- 31.3.2015. The actual dates were 9.12- 21.3- some 19 days fewer. This will affect collision
risk calculations.
[22] Detailed data for walkovers were not presented, so any statements by SA are equivocal as a result.
[23] The data presented as maps are almost unintelligible. Both NE and SNH expect data to be
presented for third party use and validation. Putting all data for a whole winter for a frequently
occurring species was unsuitable and unusable.
[24] SA states, without any supporting references or documentation, that buzzards will habituate to
turbines.
[25] Collision Risk levels were stated as high for black headed gull, herring gull and starling. The absence
of detailed data, collision calculation inputs and calculations precluded any meaningful evaluation of the
data. As the observed period crossed autumn passage, and winter, and included over-long observation
periods, as well as use of methods that were unsuited at night (plus many other problems with VP
methods), this means that there are no credible data provided by SA
[26] The site is part of a rotational cropping pattern, and subject to change. Under those circumstances
and with species of high conservation priority (SA referred to TIN069 App1) at least 2 full years of data
are needed. SA collected data for one winter only, and not winter, summer and passage for 2 years. The
NE precis standing guidance (NE 2015) also reaffirms the 2 year data baseline.
[27] None of the basic material for walkover surveys was provided. NE’s TIN069 expects such
transparency (TIN069 p4, 14), as does SNH 2005 para 131.
[28]. Vantage point surveys (VP) are a key element of the SA approach. Hence it is critical that they were
carried out correctly. This was far from the case in almost all elements of the process. As SNH notes
clearly and unambiguously “The quality of the underlying data is critical to achieving reliable model
outputs and a significant limitation of collision models relates to data collection”
[29] SA made a series of basic errors including: exposed VPs; moving VPs (resulting in different areas
covered); 360 degree recording area: this is impossible, as it requires an observer to look 2 ways at
once; incorrect over-long hours; placement of the VP site inside the survey area- without testing for
bias problems; user of a single 6 month period- rather than individual seasons for a minimum of 2 years;
incorrect survey hours per seasons; incorrect flight recording heights; failure to present basic data sets
for evaluation ; absence of data for a comparison site.
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[30] Data for a single period were used for Collision Risk (CR) estimates. These were for a single season
in one year. No summer data were collected or offered. Two years is expected. Maps were inadequate,
and the flight model used was unstated. Major errors were made on parameters entered into CR
estimates; data were not shown.
SA acknowledges none of these clear methodological errors.
With a Special Protection Area (SPA) within several kilometres of the proposed site, the data collected
would be inadequate for use by Cornwall Council in an Appropriate Assessment under the Habitat
Regulations
3.1.4. Remote bat monitoring, habitat assessment and bat activity transect at the site of a proposed
wind turbine at Bridgemoor, Torpoint, Cornwall. May 2015
[31] SA undertook a limited amount of field work in the field area between 30.4- 22.5 2015 (remote
static recording) and a single field transect survey on 24.5.2015. This is a single part survey in one of the
3 seasons of survey identified by Hundt (2015). This is inadequate.
[32] No maps were provided to show either bat recorder locations, or the results of the surveys.
Selection of locations is critical, as is recognition of the suitability, and the detection limits, of
equipment used. This was not done
[33] Dates for static recorder use had only 50% overlap in data sets. Data are partially comparable at
best.
[34] As the weather conditions during static survey times were below 10oC this will bias data collection
and reliability. This may have also applied to the single night for manual data surveys. For both static
and manual surveys two out of three seasons in the expected April-October period were missed.
[35] As Adams et al (2012 p 997) showed the height of the blade is on the margins of the detection
capabilities of static recorders and will underestimate numbers.
[36] Without any recognition of the sampling issues inherent in its data set, SA states, incorrectly:
“The proposed wind turbine can be installed at this site without a significant risk of negative impacts on
individual bats or bat populations. No mitigation is required or recommended.” What is needed for
planning purposes is a proper data set.
SUMMARY FOR BIRDS AND BATS
For both birds and bats, and other groups such as dormice, SA has failed to carry out any adequate form
of surveys. Neither group was surveyed correctly; the scale of omissions and methodological errors for
birds means that the data are unsafe and unreliable. When two years of data are required for birds, a
single, shortened season is inadequate. The bat data were similarly deficient in scope and breadth.
A basic requirement is that all data will be available as appendices, so that statements and assessments
can be tested and verified. Almost all of the bird data were missing. The Collision Risk estimates have no
foundation, and include large in-built errors, compounding the methodological errors due to faulty field
data. Bat data were similarly deficient.
That SA recognised none of the limitations in the data does not inspire confidence in the reliability of
the data and its claims for those data. Put simply, the data are not suited for planning purposes.
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Extended Phase One Survey and other documents 2015
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Introduction
In this review of the Extended Phase One and related documents provided by Spalding Associates (SA) I
will look at their approach, claims and the clear limitations apparent in their documents. It will be
shown that many of the data and claims made in their documents were fundamentally unsafe, and at
variance with agreed standards. I will ask the basic question for Cornwall Council (CC): is the material
provided reliable for planning use? I will show that it is not.
In this review, I will focus on the areas with major issues. Where areas are not commented upon, this
should not be taken to imply acceptance.
Headings and numberings in brackets are those used by Spalding Associates (SA), and others, in their
documents.

1. Environmental Considerations Document by Aardvark September 2015.
This document is an overview of perceived issues relating to the proposed site.
[1. Executive Summary]
Aardwark states:
“The proposed wind turbine can be installed at this site without a significant risk of negative impacts on
individual bats or bat populations.
The overall adverse effect of the proposed turbine on local bird populations, especially those species
associated with nearby designated sites, is low and is likely to be reduced as the birds become
habituated to the turbine.”
This immediately assumes that SA provided suitable data for the site and environs, so that potential
impacts can be discerned, discussed and determined. It will be shown that this is far from the case.
In addition, unsubstantiated claims for habituation were made, but not supported.
[3.1 Cumulative Impact]
No consideration was made of the potential cumulative ecological impact of the proposal. As the site is
close to Special Areas of Conservation (SACs), Special Protection Areas (SPAs) and other important bird
sites, this is a basic omission. No numeric data- basic to determining any cumulative effects- were
provided for either birds or bats, so that the Council is unable to make any independent third party
assessment of non-proffered data.
[3.3 Ecological Survey]
In order that the ecological context can be understood, it is important that correct methods are used,
that data are presented, and that any claim made are supported by data, workings or references.
Birds: data for flight use of the site were poorly presented- contrary to standards, and collision data
were missing, and calculations omitted, so that no third party can confirm any of the claims. Survey
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methods were also incorrect, so that data used for collision estimates were unsafe- for the sole season
of data collection. SA’s methods fitted none of its standard references.
As birds use the site year-round, SA’s data are deficient and unsuitable. Aardvark quoted the
unsupported assertion on habituation by birds taken from SA.
Bats: Aardvark noted that the planned turbine was too close to hedges. It did not note that this was an
issue within the Cornwall Council onshore windfarm guidance (CC 2015) and that it had not met CC’s
minimal sampling requirement. Nor had it met the TIN bat guidance TIN059 (NE 2009) on spacing.
Aardvark stated that the location of the site would mean that (in spite of its connectivity to woodlands
and streams) the site would be of low value. As no suitable data were collected or presented, this
assertion could not be supported.
Further surveys: as the data collected by SA were inadequate, further, suitable, surveys are needed.

2. Extended Phase One Habitat Survey of Land at Bridgemoor, Torpoint,
Cornwall March 2015
SA presents an extensive Summary. Most but not all of the points within the Summary are covered in
the main document. Accordingly, points of omission/ incorrect procedure are noted here, and some are
covered in more depth later in this review.
[1 Summary]
In order to appreciate the context of a proposal, it is important that surveys cover not just the
immediate field in which a turbine might be placed, but also the immediate wider area. For bats this is
at least 200m (Hundt 2012), and for birds at least 500m (TIN069). Yet, SA states:
“The survey focused on the area within the proposed development boundary.”
That is clearly inadequate, and skews data reliability.
The site is part of a rotational system, with arable and pasture. Yet SA refers to the land as “disturbed”.
This is a false impression, and potentially misleading.
Birds: Although the site is not part of a protected area, it is clear that the site is close to a range of
designated areas, so that any discussion of impacts need to be placed in the context of other actual or
potential pressures on these sites. Accordingly, discussion of cumulative impacts is critical if, as stated in
the bird chapter, the data might be used as the basis for a Habitat Regulations Assessment under the
Birds Directive.
As no breeding bird or any surveys were undertaken between April and September inclusive, there is no
basis for any comments on breeding birds or disturbance. In addition, the data relate to one part-year
only.
Much is made of the apparent bought-in advice from Natural England. As neither the query, its date,
nor the answer are provided anywhere in the documents, there is a problem of non-transparency which
is basic to assessing almost all of the SA reports. This is a fundamental omission.
Non-native species: as correctly timed surveys were not carried out after March 2015, and any other
field visits were for other purposes, there is little reliability in the assurance that no invasive plant
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species were seen, or were not present. A March incidental survey is not a suitable time for species that
would be unobtrusive at that period. All that can be stated is that in late March, none were seen. No
more can be stated than that.
Bats: SA recognises that NE (and CC) requires survey work when the proposed turbine’s tips come
closer than 50m from a linear feature. For the proposed site, distances include two hedges at 38 and 46
metres.
SA only partially reports the survey requirements needed. It does recognise from its incorrect
understanding of the specification that:
“It is not expected that a survey would locate all bat use within an area”
Had it met the guidance in Hundt (2012 Table 10.2), it might have been better informed. Whilst correct
that the immediate 200m do not support bat roosts, the reported existence of proximate roosts, and
commuting use that SA recognises, should be mentioned here. They were not, to the detriment of the
value of the summary.
[2. Introduction]
Spalding Associates (SA) stated its objectives for the report as:
“The purpose of this report is to:
• describe the habitats of the site using standard habitat classification methods
• identify the nature conservation value of the habitats
• locate, or identify signs of, protected or priority species
• identify any issues that require further survey at suitable times of the year
• make further recommendations.”

Note that there is no mention here, or later, of the importance of suitable data for planning- required
amongst other for National Planning Practice Guidance 2014 (NPPG) which includes:
“The statutory basis for planning to seek to minimise impacts on biodiversity and provide net gains in
biodiversity where possible”
For a planning authority to do this requires that suitable data are provided.
The NPPG also notes:
“The need for ecological surveys if potential for impact on biodiversity may be significant and existing
information is lacking or inadequate.”
In the body of the text there is also no mention of NERC Act of 2006, and the need for suitable data
when a Council carries out its functions (including Planning): these are lacking in the SA reports. The list
of legislative instruments in Appendix 2 omits the requirements of each.
[2.3.1 Field methods]
SA stated that it undertook its survey on 20 March 2015. It cited JNCC (2003). The standard reference
date is JNCC (2010). JNCC warns about the validity of early season data collection:
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“some habitats are best surveyed at different times of year from others - woodlands in spring,
grasslands in mid-summer … The field season should be considered as starting in late March/early April
in the south”
It is clear that the date is on the cusp of suitability, and, for composition assessment, the lack of a later
survey means that botanical data are indicative at best.
[2.3.2 Desk Top methods]
If looking for records of protected species and statutory areas of bat importance (e.g. SSSIs, SACs) 5km
and 10km filters are required (Hundt 2012). Instead, SA sought data from within 5km of the site. This is
incorrect. For non-bats and non-birds its filter was only 1km (no date threshold was cited, so I cannot
determine the meaning of the records).
This means that when looking at the significance of either European protected species or protected sites
SA cannot provide any meaningful evaluation without proper searches.
SA states later that there were 1783 records for birds sensitive to wind farms, and cites TIN069 App1.
That is a far from exhaustive list, and is also poorly summarised. Natural England’s TIN 069 wind farm
guidance for birds is very clear that most record centre data are of limited value, stating:
“However, due to the often anecdotal and incidental nature of these data, this initial assessment will
rarely be sufficient to rule out the need for dedicated field surveys.”
TIN069 p3
This means that the desk study is flawed at a basic level.
As the upper limit of any commissioned data search was 5km (expected 10km for rare bats, or special
Areas of Conservation (SAC) (Hundt 2012)) there is no basis for the SA statement that data have been
assessed for their nature conservation interest. Only some have.
[2.4 Assessment]
As there are clear procedural deficiencies in the desk study, and also in the field data collection, the
basis for SA’s assessment is flawed.
[2.5 Constraints]
SA partly recognised a timing issue with the Phase One surveys, but recognised none for the data trawls
at all.
[2.6 The report and the map]
I noted in the summary of the review that an inadequate distance for surveys had been used for birds
and bats. The report suggests that the Phase One map concerned just the immediate site.
As no details of the areas walked (lines, times, personnel) were given it is unclear even if both sides of
the hedge were covered due to tenure issues.
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[3. Survey Results]
[3.1.1 Overview – 3.1.7]
SA sets out the basic habitats and crops. Note that the cropping plan in the period when bird surveys
were undertaken (October 2014- March 2015) appears to be different from that in the Phase One
works, which describes the field as
“recently re-seeded”
Note that the species composition is that visible in mid-March 2015. No heights for the hedges are
given, although the photographs suggest they are variable.
[3.2 Protected, rare, scarce and other notable species of plant and animal]
In 3.2.1 it is recognised that such an early survey will have missed many species. This limitation is not
applied to invasive species
[3.2.3 Fauna]
The potential use of hedges by bats is recognised as part of commuting routes, although the proximity
to trees and potential roost sites within 500m is not mentioned.
A categorical statement on dormouse habitat is made without reference to Juskaitis and Buchner (2103)
or the current distribution of dormice. As dormice would potentially be affected by any hedgerow
removal, and as a European Protected Species, this seems unsuitable to leave without a simple survey
by way of confirmation.
Reptiles
It is stated that:
“This site has some very limited potential to support reptiles”
No surveys were undertaken, so the status of reptiles, and their use of potential areas for hedge
removal is unresolved.
Bats
The desk trawl for bats was not presented in any standard form, so that numbers, dates and distances
are unclear. Note that there were no records from >5km, contrary to the expectations of Hundt (2012)
Of those records that SA did itemise, these include a greater horseshoe hibernation roost 500m to the
SW of the turbine (2010), and Natter’s roosts at 3.5km and a lesser horseshoe maternity colony 4.5 km
NE (2013). Like all desk study data, these are likely to be indicative at best, and not exhaustive.
Birds
Mindful of the TIN069 reservations on record centre data for birds, SA listed some of the species
records. None appear to be later than 2011.
Dormouse
With a ≤ 1km limit to search, lack of dormice records is unsurprising. The NBN Gateway maps show
dormice in most of Cornwall. Note that of the 20417 dormice records in the UK NBN data set
(https://data.nbn.org.uk/Datasets/GA001086) only 68 are at a 1km resolution, so the absence in the
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Record Centre search is unsurprising, and devoid of the critical context needed to understand what it
might mean.
Badger
That there is one record in 2011 for a dead badger, but all hedgerows appear to have badger tracks,
underlining the limitations of the records.
Reptiles
The numbers of records in the ≤ 1km area brings into question the assertions on reptile absence.
Designated sites
The 1km limit underplays the importance of sites within 10km of the proposed turbine. This only
becomes more obvious in Section 4 when a more realistic distance was used.
[4. Assessment of the Nature Conservation Value of the Site]
It is clear that the context of the proposed site is much more important than the selective desk study
threshold suggested.
[4.3 Important habitat features of the study area]
Without target notes (JNCC 2010) it is hard to evaluate statements made about the hedges.
[4.4 The Presence of protected and priority species]
[4.4.1Birds]
As no breeding season surveys were undertaken, SA has no basis for commenting on breeding birds.
Oddly, this discussion section omits non-breeding species, which are not given a full nature conservation
evaluation in the ornithology Report. The current report preceded the completion of Vantage Point
work and thus needs to be seen as an incomplete assessment.
[4.4.2 Bats]
SA emphasises the roost element of disturbance, but also recognises the risk of collisions from
commuting bats. With proposed tips coming well within the 50m limit, there is need for data collection
at one or more of the hedges. SA notes that there are no roosts within 200m, but omits to note the
greater horseshoe roost 500m to the south west in 2010.
As this evaluation (March 2015) preceded the May 2015 bat sampling then this section is incomplete
and of limited value.
[4.4.3 Dormouse]
The combination of a simplistic habitat determination, unsuitable Desk Study distance and absence of
data mean that SA might be wise to apply the Precautionary Principle and to survey the site. Instead, on
no credible evidence, SA stated:
“It is near certain that Common Dormouse will not be affected by the proposed development and
therefore do not need to be considered further”.
[4.4.4 Badger]
The Phase One map notes frequent badger tracks. It is unclear if both sides of the hedgerow banks were
surveyed for setts.
[4.4.5 Reptiles]
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SA makes categorical statements on the hedges. Without target notes or suitable photos it is hard to
accept SA’s viewpoints. Like dormice, Record Centre data are rarely provided at suitable distances, and
by limiting search data to 1km, SA has effectively imposed a data filter unsuited to an informed contextbuilding exercise.
[5 Recommendations]
In 5.1.1 and 5.1.2 SA recognises some risk to both bats and birds
[5.2 Further Survey Work]
[5.2.1 Birds]
SA notes that:
“In February 2014 advice was sought from Natural England’s (Charged Advice) Discretionary Advice
Service to ascertain the survey effort which would be required to support a Habitats Regulations
Assessment of a single wind turbine at this site. Further survey work was carried out and a separate
report accompanies this report which details the further survey work undertaken for birds in 2014 and
2015.”
No copies of either SA’s request nor all of the NE replies were provided, so there is no way of knowing
what was sought, the form of the response, or the complete details of the response. It is possible to
assess the limited extent to which SA complied with that advice made public.
I will note here that SA implies 2 years of data collection were undertaken. Instead, it collected data
from October 2014 into March 2015. That is rather different. It also missed out both summer and the
spring passage period in both years. It also failed to provide the 2 years of data (for all seasons)
expected for raptors and species that SA cited in TIN069 Appendix 1.
[5.2.2 Bats]
SA noted that the turbine breaches TIN059 and Hundt (2012) distance limits. However, it focused on the
absence of nearby (<200m) roosts. It claims that this means that no further surveys would be needed.
Both TIN059 and the CC onshore wind turbine guidance require surveys because of the proximity of the
tips to linear features. As the bats in the area may well come from nearby roosts, there was no basis for
deciding that no surveys were needed. SA undertook very limited bat surveys in May 2015.
CONCLUSION
In this report SA:
1. Surveyed a limited area too early in the year for Phase One purposes. No additional surveys
were undertaken, if as claimed the hedges are grass-rich
2. Desk study distances were unsuited for use, and contradicted standard distances for bats
3. No limitations to the desk study data were recognised, including the largely anecdotal bird data
4. Such data as were collected were poorly or not presented
5. By putting short distance limits to data searches SA skews data sets. NBN data for dormice
showed that few data are available at a resolution of 1km or less
6. SA undertook a conservation evaluation before collecting additional bird or bat data. These
were not considered in the evaluation. As a result, the conservation evaluation is flawed.
7. Claims for dormice and reptiles were made without supporting material
8. Little emphasis is being placed on locational problems of the turbine within the field, when this
is critical for both NE and CC guidance.
9. References were provided but not used
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10. The overall value of the data collected, and the desk study data is limited. That they were not
integrated with later data is a further problem.

3 Bridgemoor Wind Turbine Development Ornithological Survey Report May
2015
Like the Phase One document, the ornithology report has an extended summary. Not all assertions in
the main text appear in the Summary, and vice versa.
Note that the Summary post-dates the Conservation Evaluation given in the Phase One report.
As before, section numbers and titles are those used by SA. Where no comment is made on a particular
section, this should not be taken as acceptance.
[Summary and overall conclusions]
Central to SA’s study is the statement:
“Consultation has been carried out with Natural England on the scope of the surveys using their
Discretionary Advice Service. Natural England provided a detailed response outlining the level of survey
effort required and the key species to survey. The primary aim of the surveys was to record all bird
species notified as mobile features of the adjacent Plymouth Estuaries Complex SPA that use the land or
fly within 500 metres of the proposed turbine location, with particular reference to Little Egret, Avocet,
Black-tailed Godwit and Wigeon, Along with other wintering wildfowl and waders. Records of birds were
obtained from ERCCIS. Vantage point surveys were carried out twice per month from a single vantage
point from 1st October 2014 to 31st March 2015”
The request to NE was not provided. Nor were all of the NE responses. As the TIN069 bird guidance
standard was cited for use by SA, I will use this as a yardstick, as well as aspects of the Scottish Natural
Heritage (SNH 2005) documents noted by NE in their reply. I will also refer to the later SNH guidance
documents that SA selectively referred to. None were applied correctly.
Limitations to the Record Centre data from ERCCIS were not recognised, although NE is clear in TIN069
on their anecdotal status.
The NE reply of 13.2.2014 stressed (Appendix A) that “appropriate effort must be expended during the
migration periods”. These are clear in TIN069 and require 72 hours for target raptors, or at least 36
hours for other target species. Vantage Point (VP) data were collected for part of the autumn passage
period and for the winter period (TIN069 p6).
SA states that it undertook VP observation 1.10.2014-3.3.2015. In the NE reply of 13.2.2014 SA was told
to provide coverage for the period 1.10.2014- 31.3.2015. The actual dates were 9.10 2013- 21.3.2015some 19 days fewer. This will affect collision risk calculations
SA claims that VP surveys were supplemented by undated walkover surveys. The methods are very
different, and SA cannot claim any supplementing of VP data.
Detailed data for walkovers were not presented, so any statements by SA are equivocal as a result.
Given that NE was concerned about possible impacts on birds on adjacent SPA and SSSI sites, the data
presented as maps are almost unintelligible. Both NE and SNH expect data to be presented for third
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party use and validation. Putting all data for a whole winter for a frequently occurring species was
unsuitable and unusable.
SA makes comments on skylarks and display, when the breeding season was not sampled. A Portuguese
study (Morinha et al 2014) shows that displaying males are differentially subject to collisions with
turbines.
SA states, without any supporting references or documentation, that buzzards will habituate to
turbines.
Collision Risk levels were stated as high for black headed gull, herring gull and starling. The absence of
detailed data, collision calculation inputs and calculations precluded any meaningful evaluation of the
data. As the observed period crossed autumn passage, and winter, and included over-long observation
periods, as well as use of methods that were unsuited at night (plus many other problems with VP
methods), this means that there are no credible data provided by SA
Without proper data collection, provision of properly transparent data sets and proper seasons and
supporting references, SA has no basis for its concluding statement:
“In summary, the overall adverse effect of the proposed turbine on local bird populations, especially
those species associated with nearby designated sites, is low and is likely to be reduced as the birds
become habituated to the turbine”
[2. Introduction]
SA describes the site thus:
“The main area of the site is a large field of disturbed land recently reseeded and containing
ephemeral/short perennial vegetation. Around the edge of this central area is a more developed fringe
of semi-improved grassland merging into managed, closely cropped Cornish hedgebanks. The field
boundaries are comprised of post and wire fencing and intact Cornish hedgebanks”
This means that the site is part of a rotational cropping pattern, and subject to change. Under those
circumstances and with species of high conservation priority (SA referred to TIN069 App1) at least 2 full
years of data are needed. SA collected data for one winter only, and not winter, summer and passage
for 2 years. The NE precis standing guidance (NE 2015) also reaffirms the 2 year data baseline.
[2.4 Aims of the study]
SA set out the aims as follows
“This study reports on a survey of bird activity on land at Bridgemoor, Torpoint between 10th
October 2014 and 24th March 2015. The primary aim of the surveys was to record all bird species
notified as mobile features of the adjacent Plymouth Estuaries Complex SPA that use the land or fly
within 500 metres of the proposed turbine location, with particular reference to over-wintering birds”
The stated dates do not match those provided by SA. The dates and details of walkover surveys were
not given. Note that NE required 1.10.2014- 31.3.2015
[3. Methods]
“3.1. Consultation
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Consultation has been carried out with Natural England on the scope of the surveys using their
Discretionary Advice Service. Natural England provided a detailed response outlining the level of survey
effort required and the key species to survey.”
In 3.3.1 SA states that it followed that advice along with TIN069, and SNH (2005, 2013) – it should have
added 2014, so that there is clear expectation of standards being applied. It will be shown that SA was
far from consistent in almost all aspects of its approach for VP recording and collision risk estimation.
[3.2. Records search]
SA appears to rely heavily on the desk search data, which included no records later than 2011, and
ignores the anecdotal nature (TIN 069) of such data.
[3.3. Scope and methods of field surveys]
The NE response referred to both TIN069 and SNH for methodological guidance. I will use these as the
yardstick. Note that in England TIN069 is the main guide and differs from SNH in 2 critical elements: the
number of hours in a VP session (two) and the maximal distance for a VP survey (1km). In addition, it
expects 72 hours per season for raptors, and also has different dates for its seasonal cut-offs.
SA states, without providing any details of the walkovers,
“There are two different surveys required: vantage point surveys at dawn, day time, dusk and night time
and walkover surveys during the day and night to the supplement the vantage point surveys by
recording foraging and roosting birds within 500 metres of the proposed turbine location.
Two surveyors were used, both experienced bird surveyors.”
Katherine Biggs BSc (Hons) MSc GradCIEEM has studied birds in the UK for many years and carried out a
number of bird surveys for the BTO, RSPB and for Spalding Associates, including surveys for wind farms.
She carried out approximately one third of the vantage point surveys and walkovers.
Amy Horn-Norris BSc (Hons) MSc has studied birds in the UK and abroad for many years and has carried
out surveys for BirdLife International, the RSPB, the BTO and for Spalding Associates, including surveys
for wind farms. She carried out approximately two thirds of the vantage point surveys and walkovers.”
There is a series of problems left unresolved. We need to know who did which surveys, and when the
walkovers were done- along with time and weather details, their records and the lines used, and the
scope of such surveys. None of this basic material is provided. TIN069 expects such transparency
(TIN069 p4, 14, as does SNH 2005 para 131)
[3.3.1. Vantage point surveys]
VP surveys are a key element of the SA approach. Hence it is critical that they were carried out correctly.
I will show that this was far from the case in almost all elements of the process.
In introducing the VPs SA states:
“The survey followed the Discretionary Advice provided by Natural England (2014) together with
guidelines produced by Scottish Natural Heritage (SNH) (2005 & 2013) and by Natural England (2010)”
SA continues:
“The purpose of the vantage point surveys is to enable a proper assessment to be made of collision risk.”
This is incorrect. The purpose of the VPs is to provide standard data for use in the estimation of collision
risk. The difference is subtle, but important. Poor methods yield poor data and biased and unreliable
Collision Risk estimates. As noted in TIN069 p13:
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“The quality of the underlying data is critical to achieving reliable model outputs and a significant
limitation of collision models relates to data collection”
That is clear and unambiguous.
In 3.3.1 SA states that it chose a single location for its VP surveys. This is shown on its Map 1. It then
defends the selection of an exposed VP as it wanted to see all birds within 2km- as quoted by SNH. As
TIN069 applies here, that is a mistake. NE requires a 1km limit.
SNH (2010) states:
“VP observers should try to position themselves inconspicuously so as to minimise their effects on bird
movements. This often precludes the use of hill summits for VP observations”
SA explained that this might not be a problem as:
“The vantage point lay along the north western edge on top of a Cornish hedgebanks within dense
vegetation which screened the surveyor from view. This vantage point provided maximum visual
coverage of the site and surrounding areas.”
This also means that, as expected, any observation would be east-facing, so that records from behind
the observer would be excluded. It is clear from SA’s maps that this was not followed, and biases the
data collection further.
In order to understand the area covered by an observer at a VP, a “viewshed “should be shown. The
area to be covered should be a forward-looking half circle of up to 180 degrees, and cover up to 1km.
This was not shown by SA. What is clear from its maps is that SA did not apply the requirement. Instead,
it shows a 360 degree recording area: this is impossible, as it requires an observer to look 2 ways at
once, and if recording behind the forward-looking viewpoint instead, the time is thus not used for
looking forward. Put simply, this makes a major effect on time budgets and the times used in Collision
Risk (CR) estimates. It also makes it unclear what data were used for entry into CR material. None of this
is transparent.
As no detailed data for VP records were provided (counter to TIN069 and SNH 2010, 2013, 2014) there
is no way that the lower or upper limits of error can be assessed or controlled in the data.
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Figure 1. VP locations: two were used by SA, not one, biasing the data collected and used in CR estimates.

The selection of the VP is critical. If the objective is to view the area where the turbine will be located,
then this should be done. It is not acceptable to have a partial view. Nor is it acceptable to move VPs (in
the case of SA on dates unknown). Two VP locations are shown in Figure 1. SA stated that it moved the
main VP site “in poor weather”. When was undefined.
SNH (3.8.2.2 2013) is clear on the problems that this will cause:
“Observers should re-use the exact VP location in successive watches as small changes in VP location can
produce significantly different visible areas. Changing the VP location complicates collision risk analysis
and assumptions cannot be made that viewshed (the view visible from the VP location) areas will be the
same”.
As SA stated that the locations and viewsheds were different, this matters, as they were clearly not the
same:
“A thin strip at the north of the proposal site was obscured from view during vantage point surveys from
the second vantage point used during poor weather.”
Given this basic error, SA sought to defend the error by stating with no credibility or data or meaning:
“However when using this view point this area was checked for any birds using the area before and after
the survey. “
The data should relate to that VP, for that time, and not for some unknown period. SA’s statement has
no validity of any sort. In view of this, SA’s concluding statement is without merit, as it is clearly wrong
and untestable and counter to all stated guidance it says it used:
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“The site is therefore considered to have been fully surveyed allowing a proper assessment of collision
risk to be made.”
Looking at the locations of the two VPs it is clear that they are also within the site boundary. SA
defended it placement of VP locations in order to preclude overlaps in recording.
Placing a VP within the site is not suitable. As TIN069 notes:
“The need for closely spaced VPs must be balanced against the need to use the least number of VPs
necessary in order to reduce disturbance to target species. Where feasible, VPs should be outside the
survey area to prevent disturbance to birds inside the study area … as long as VP observations are not
being made within 500 m of the observer “
Thus, the location of VPs should be outside of the site and not close enough to cause disturbance. SNH
(2005 p43, 2010) elaborates on this:
“It is important to minimise the observer’s effect on bird behaviour. For this reason VPs are best located
outside the survey area where possible… Obviously, VPs should never be located within the proposed
wind farm site, but if there is no alternative but to locate VPs within the wind farm site, then this
should only be undertaken when the proposed site is sufficiently large that a part of the wind farm site
at least 500m from the VP can be watched (observations at closer distances are potentially biased).
Note that the VPs used by SA were within the same field as the planned turbine, and within 100m of the
planned turbine location. This is of concern to both NE and SNH.
SNH continues:
“Analytically, such potential bias can only be checked for if the area surrounding a VP within a wind farm
site is also observed from another VP away from the wind farm site when there is no observer present at
the within site VP (i.e. compare the observed bird use during potentially biased conditions against the
observed bird use during unbiased conditions).
This was not recognised as an issue by SA, and was not done.
SNH also advise in relation to checking bias:
“If the observed bird use in the area surrounding the VP within the wind farm is not different with or
without an observer present, then this would suggest that the observer has not biased the observation
conducted within site”
No such checks were done.
SA stated that it was advised to carry out surveys at least twice a month in its unseen NE advisory
response. As the period in October is also a passage period to nearby SPAs, TIN069 (p6) advises weekly
VPs. The gap 22.10- 17.11 was 26 days- unacceptable in any guise.
SA noted that it stratified its timing to reflect tidal cycles in the area, and also included sessions of three
hours, rather than the TIN069 limit of 2 hours.
Because of the risk of acuity (tiredness and resultant under-recording TIN069 p7) a two hour limit is
used by NE. In addition, SNH (2013, 2014) requires a gap of at least 30 minutes between VP sessions to
reduce acuity and error. SA was inconsistent with this, and ran a 5 hour session on 21.10 2014 from
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17.38- 22.40 with a two minute gap. That exceeds NE by 3 hours, and SNH by 2 hours, with risks for CR
data entry. That is not suitable. In addition, 10 of the night time sessions were for 3 hours.
NE is clear on the need for year-round surveys, and a minimum of two years of data collection for
priority species and in cases where cropping patterns vary. SA collected data for a single 6 month
period. Thus it is 18 months short and ignored summer and full passage periods. As the turbine would
operate year-round, this is a basic omission.
NE requires a minimum of 72 hours per season for raptors. Using the season dates set out by NE in
TIN069, there were 18 hours of passage recording (including over-long biased sessions, as in other
periods), 71 hours of winter recording (for one winter only, not two, with 13 in-error over-long sessions)
and 18 hours in the summer season. SA met none of the basic time expectations. NE’s 13.2.2014 reply
cited a minimum of 12 sessions, but it appears that SA took these as a maximum. In addition, NE stated;
Natural England advises that appropriate survey effort must be expended during the migration
periods as we believe this is likely to be a particularly important time for birds travelling between the
estuary and surrounding countryside.”
In TIN069 this would be a minimum of 36 hours for all target species and 72 hours for target raptors.
In peak migration time frequency would be (TIN069 p6) at least twice weekly, or more. In the autumn
period SA achieved 18 hours, and 18 hours in spring time.
Note that the twelve individual 3 hour sessions were done with night vision equipment – as per the NE
13.2.2014 reply. No details are given, and no limitations on the scope of the technology are provided.
TIN069 was concerned about the detection distances for night vision, and these were far below the
daytime distance, and hence the need for possible multiple site locations. SA makes no note of this, so
there is a further unknown error issue to factor in to the already suspect data collected for one season
by SA. This calls into question the reliability of all data collected by SA for use in CR estimates.
If attempting to understand the pattern of site use pre and post development, TIN069 requires a
nearby, similar, site to be surveyed to provide comparative data. This is reaffirmed in the summary 2015
NE standing guidance. No such data were collected. As there are so many errors in the SA methods at
this current site, it is hard to compare with other data sets elsewhere.
SA noted that the turbine blades were 13- 67m above the ground. Yet it suggested recording flight
height for birds in the following height bands:
“Within key previously selected groups were recorded and assigned to five levels of flight:
• Lower blade sweep and Below blade sweep = up to 20m
• Lower blade sweep = 20 – 50m
• Upper blade sweep = 50 – 70m
• Above blade sweep = 70 – 100m
• 100m plus
The proportion of time spent flying in each category was then calculated.”
In order to understand if birds were flying below 13m, the division should have reflected rotor swept
areas. Calculating the sweeps as stated is unsuitable. As no detailed data were provided (contrary to NE
and SNH expectations), a third party cannot assess any of SA’s claims- and this includes the Planning
Authority.
Note also that these data are affected by the multiple errors in data collection.
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SA then listed its target species and the survey dates. Table 1 provides VP dates and times, but not
walkovers, which were undocumented.
[3.3.2 Diurnal & nocturnal walkover surveys]
SA states:
“The vantage point surveys were supplemented by six diurnal and six nocturnal walkover surveys. These
were carried out monthly as advised by Natural England, between 1st October 2014 and 31st March
2015, to record foraging and roosting birds within a 500 metre radius of the proposed turbine location”
How, and what time, under what conditions, by whom and where these were undertaken was not
stated. Note that previous data are limited to the immediate site, and in lieu of maps or details no
meaningful assessment can be made. In section 3.5 it is stated that walkovers actually did not walkover
the claimed 500m zone. This means that issues such as visibility problems due to hedges should have
been factored in. They were not. NE noted in their reply of 13.2.2014 that overviews might be
undertaken. They did not state that limitations of such data should be omitted.
[3.4 Data analysis]
SA states that its CR estimates in Appendix 1 were
“based on the results of the VP surveys”
What ‘based on’ means is unclear. It is clear that the VP data are unsafe for a whole series of reasons,
and are unreliable in methods and duration, and covered only a single season.
No detailed data were presented, no calculations were shown and there was no transparency of any
sort to allow checking of claimed CR estimates and the data that were actually used.
[3.5 Limitations of survey]
This is a fundamental section, yet SA acknowledges none of the methodological errors noted in my
Review, other than a problem with VP coverage at the two different VP locations. It repeats the same
untenable claim for pre and post species in the area- when it is the whole 2 hour VP session that is
biased.
That it used 360 degree data sets, and not < 180 degree coverage remains an issue, and skews its whole
methodology and CR data set
[4. Results]
[4.1 Vantage Point Surveys]
SA presents complex summaries in its text and maps. SNH and NE expect that the flight patterns should
be distinguishable. They are not.
NE (13.2.2014) had stated that:
“Numbers of all SPA birds within a 500 metre radius should be recorded along with time, duration of
presence, flight direction and altitude”
The detailed data were not made available
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In discussing the flight data for a number of species, such as herring gull and black headed gull,
comments are made on use of the air space over the site and adjacent. These are not meaningfully
quantified (e.g. % of total observation, or proportions of time in height zones, so they are effectively
context-less. This is why the tabulated data should be available as appendices, with individual flights
trackable on species maps. They were not.
In its reference list SA cites the SLR study for Mendennick (SLR 2012), much of what SA should have
done in terms of data presentation was shown in Appendix 11.1 of that study, in stark contrast to SA’s
report here.
As presented, the SA data cannot be used for third party assessment with any reliability.
Note there are no sections 4.2-4.4 in the SA report
[4.5 Summary of walkover surveys]
The maps provided, along with Table 3 are effectively meaningless, as there are no times, dates,
weather, and location for observations / lines walked, observers or any contextual information.
No limitations are noted by SA.
[4.6 Additional records]
Additional records for a refused wind farm 600m away are alluded to but not tabulated, so their value
cannot be readily assessed.
[5. Evaluation of Key issues]
[5.1 Habitat features of value to birds]
SA refers to cropping patterns in adjacent fields, but these are not shown. Unsubstantiated comments
on cropping and field use are made. In the absence of data for these fields, it is hard to test/ assess SA’s
assertions.
On p17 SA refers to the low value of improved grassland. As the reference list includes studies by
Gillings et al, e.g Gillings & Fuller (1999) which show the varying use of such areas and arable over
winter, its conclusions are uncertain.
In para 2 on p16 SA refers to the
“the field ..for the duration of the study”
As only part of the year was studied, and two years are needed in such variable cropping regimes, SA is
effectively confirming the inadequacy of its data in the discussions in section 6.1
[5.2 Current site management]
SA states:
“The proposal site is currently managed for agriculture and had recently been reseeded at the start of
the survey period.”
This means that its value changed across the winter, and a second winter, and two summers would be
needed to fully evaluate its ecological role and function, not just a single short slot of 6 months
The comments made in [5.3] by SA on adjacent field use would also need to be substantiated by proper
duration surveys.
[5.4 Herring gull]
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The SA text, and those elements of the map that can be distinguished, suggest a directional flight
pattern for gulls. This needs to be clarified, as it will affect the CR model used by SA. This was not done.
Again, SA refers to use patterns which are reliant on farming use of individual fields. Hence the
requirement for two years of data (TIN069, NE standing guidance, 2015 SNH 2013, 2014).
[5.5 Black headed gulls]
Similar reservations apply to the black headed gull data and discussions.
[5.6 Starling]
Similar reservations apply to starlings as to gulls
[5.7 Skylark]
SA notes for its short period of survey that skylarks were commonly recorded undertaking display
flights. It noted that turbines pose a risk to displaying skylark, but did not make reference the recent
study of Morinha et al (2014) which confirmed this as an important cause of mortality near turbines.
Comments on field use were related to the extant crops, not recognising the variability in the system
and its longer-term implications.
[6 Potential Impact on key features and species]
[6.2 Habitat features of value to birds]
The whole of SA’s discussion is predicated on a 6 month period, not a full two year period, as would be
expected. Without properly documented data for walkovers and VPs, and in the absence of data for site
use in other periods, there is little power to SA’s discussion.
[6.4 Collision Risk]
This section is fundamental. However, it is highly truncated and neglects to cover many aspects of the
data, limitations and in Table 4 provides a tiny amount of the material expected.
In its list of factors to consider, it omits factors such as blade size and the size, speed and characteristic
of individual bird species
SA notes the importance of variation in CR due to season: including in its list breeding seasons and
spring and autumn passage, yet ignores the fact that it presents a single season in its Table 4. There is
no qualification of the discussion. Also, it is not clear how rpm was derived from the technical data for
the planned turbine type.
Without clear inputs, there is no way that any of the elements in Table 4 can be checked.

[APPENDIX 1]
In the Appendix SA begins to explain some of its data. Regrettably, there is no discussion of the
limitations of the data, nor are any detailed data provided to check claims. For example, we are unable
to check the proportions of flights through each of the claimed height zones. These basic data, as noted
earlier, were required by NE (NE 13.2.2014).
For those aspects of the CR assessment that SA does discuss, there are one or two major problems. For
example, it is standard practice to take the dimensions, flight speed etc. for individual species by using
Alerstam et al (2007) and references in SNH (2014a). Oddly, SA claims that such data are not available.
This is incorrect, thus their CR data contain serious levels of inbuilt error.
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Also, SA uses 2 values for rotation speeds (its derivation in terms of wind speeds is not clear), but not
the expected average operational speed.
In both this Appendix, and the main part of the Ornithology Report, there is no coherent discussion of
the strengths and weaknesses of the data collected and the CR estimates. Simple things like the
seasonal estimates are missing, and cumulative impacts expected as part of this discussion are also
missing.
With a Special Protection Area (SPA) within several kilometres of the proposed site, the data collected
would be inadequate for use by Cornwall Council in an Appropriate Assessment under the Habitat
Regulations
SUMMARY
The Ornithology data are for a part-period of a single year. Those data that were collected are poorly
documentated, and cannot be assessed by a planning Authority. They did not meet the NE requirement,
and are far from the methodologically robust data that both SNH and NE state as a basic data set.
The data that are used for CR purposes are unsafe and apply to a limited period. There is no way that
they can be assessed, and the basic quality of material, such as individual dimensions and flight speeds
are omitted.
There is no basis for accepting the SA works as being adequate and the CR estimates are highly unsafe.
They are unsuited for planning purposes. This is especially the case where an Appropriate Assessment
under the Habitat Regulations may be required by Cornwall Council.

4. Remote bat monitoring, habitat assessment and bat activity transect at the
site of a proposed wind turbine at Bridgemoor, Torpoint, Cornwall. May 2015
Following the observation in the Phase One report on the need for bat surveys, SA undertook a limited
amount of field work in the field area between 30.4- 22 5 2015 (remote static recording) and a single
field transect survey on 24.5.2015. This is a single part survey in one of the 3 seasons of survey
identified by Hundt (2015)
[1 Summary]
SA noted the expectation in TIN059 of surveys when rotor tips are within 50m of a linear feature. No
mention was made of the CC requirement.
SA noted that in their view of their surveys (and this assumes they cover the correct period, but was not
the case for SA’s work)
“These surveys will provide an assessment of the risk of there being concentrations of bats at the site
and an indication of the likely use of the site, which will allow an assessment of the risk of a single wind
turbine at this site to individual bats and to bat populations.”
I will show that this is only tenable if undertaken for a full season- as bat activity varies across the period
April – October (TIN 059 p5; Kelm et al 2014).
[2 Introduction]
SA stated that the role of the surveys was to estimate risk to bats. This requires proper surveys.
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[3 Methods]
SA described its work as:
“The survey work is split into three parts: a walkover habitat assessment, the deployment of a pair of
remote detectors onsite for 14 days (one at the proposed turbine location and one on an adjacent hedge
and a manual activity survey.”
[3.1. Habitat assessment]
“A walkover assessment was completed in the area adjacent to the proposed turbine location on 30th
April 2015. The habitats present were noted and assessed for their potential to support roosting bats
and the proximity of the proposed turbine to features capable of being used by feeding or commuting
bats was also considered. In addition an assessment of the proposal site’s position within the landscape
was considered, its proximity to other areas of habitat capable of supporting bats and its proximity to
features such as buildings and trees which could be used by roosting bats. “
No details on search distances were offered. These need to be a minimum of 200m (Hundt 2012).
[3.2. Remote detector survey]
“Two Wildlife Acoustics Songmeter SM2BAT ultrasonic bat detectors were placed at the site, one at the
proposed turbine location and one onto an adjacent hedgebank (approximately 50 metres to the south
west of the proposed turbine location). “
No maps were provided to show either locations, or the results of the surveys.
Selection of locations is critical, as is recognition of the suitability, and the detection limits, of
equipment used. Adams et al (2012) show that SM2 machines suffer rapid attenuation in detecting calls,
so that at the current site their reliability and distance detection is less than the distance between the
turbine and hedge locations. There is likely to be a detection gap between the detection zones from
both locations.
If the objective is to compare the use of the open field and adjacent hedges (why only the south hedge
was chosen was unstated) then it is critical that data are provided for the same periods.
The turbine bat detector operated 30.4- 14.5. The hedge bat detector operated 7- 22.5.2015. This
means that there is only a 50% overlap in data sets. So, at best, data are only partially comparable.
As the weather conditions during survey times affect bat emergence and foraging: it is not suitable for
bats to hunt in cold or wet weather when hunting success is likely to be low (Hundt 2012). Hundt
defines cold as less than 100c. SA states, without dates, that temperatures were low for part of the
survey period:
“The night and daytime temperatures throughout the survey period were between 9°C and 16°C during
the day and between 7oC to 13oC at night.”
This will bias data collection.
[3.3 Manual activity survey]
Hundt expects a repeat series of manual surveys across the course of the bat survey season: AprilOctober inclusive (Hundt 2012 table 10.2), with one visit per season (spring, summer, autumn) for low
risk sites. SA did one day in spring when it walked its un-mapped transects 4 times in one evening. This
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is equivalent to one transect, not 4. A starting temperature of 13 degrees was given, but no end
temperature was stated.
[3.4 Search records]
It was noted earlier that SA used the incorrect search distance for its ERCCIS data searches (Hundt
requires 10km, not 5km), and this is repeated here. Data are not tabulated, so that their meaning is
hard to determine.
[4. Results]
[4.2 Remote detector survey]
SA states that it followed the guidance in Hundt (2012) for a low risk site. By covering only one of 3
seasons, and not using paired detectors, and unsuitable distances, it did not. It also failed to discuss
data limitations.
Note, as no details are given on temperatures for each site, there is no way of knowing the meaning of
any of SA’s assertions.
[4.2.1 Remote detector at the proposed turbine location]
Only part of the survey time overlapped with the hedgerow sampling period. Note that with a bottom
blade height of 13m, as Adams et al (2012 p 997) showed the height of the blade is on the margins of
the SM detection capabilities, and will thus underestimate numbers.
[4.2.2 Remote detector on the hedgebank]
SA states that the detector was
“Approximately 50m away from the turbine”
It was thus out of detection distance from the turbine. No maps show where it was. Temperatures were
not provided.
[4.3 Manual activity surveys]
No proper details are provided. The other 2 seasons were omitted.
[4.4 Records search]
SA repeats the basic non-tabulated details of its inadequate searches.
[4.5 Summary of results]
SA promotes a negative assessment, but provides no details of its limitations and the absence of a
proper series of surveys – if, as claimed- it was following Hunt’s (2012) requirements.
[5. Assessment of risks associated with the proposed wind turbine]
Rather like the single season summaries for birds, SA builds its case for bats on an inadequate data set.
Its clear limitations and problems are not noted by SA.
A proper risk assessment would require a full bat sampling season, not a single sub set affected by
weather issues.
[6. Recommendations and mitigation]
Without any recognition of the sampling issues inherent in its data set, SA states, incorrectly:
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“The proposed wind turbine can be installed at this site without a significant risk of negative impacts on
individual bats or bat populations. No mitigation is required or recommended.”
What is needed for planning purposes is a proper data set.
Note that no cumulative assessment is mentioned at any stage.
[7 Legislation]
SA paraphrases the main elements of bat legislation, but does not refer to those Acts, noted earlier in
this reviews, that discuss data sufficiency. What SA has presented here meets no component of these:
the data are insufficient for planning purposes.
SUMMARY
SA carried out a foreshortened bat survey in part of 2015. Surveys in each of the 3 seasons between
April and October should be executed if applying Hundt (2012) as claimed. No limitations in sampling
periods, non-comparable durations for each site, weather, equipment and other basic issues, including
incorrect desk searches and failure to show data were noted by SA.
The combination of problems with SA’s bat data mean that what is presented is inadequate for planning
use.

SUMMARY FOR BIRDS AND BATS
For both birds and bats, and other groups such as dormice, SA has failed to carry out any adequate form
of surveys. Neither group was surveyed correctly; the scale of omissions and methodological errors for
birds means that the data are unsafe and unreliable. When two years of data are required for birds, a
single, shortened season, is inadequate. The bat data were similarly deficient in scope and breadth.
A basic requirement is that all data will be available as appendices, so that statements and assessments
can be tested and verified. Almost all of the bird data were missing. The Collision Risk estimates have no
foundation, and include large in-built errors, compounding the methodological errors due to faulty field
data. Bat data were similarly deficient.
That SA recognised none of the limitations in the data does not inspire confidence in the reliability of
the data and its claims for those data. Put simply, the data are not suited for planning purposes.
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APPENDIX A

Customer Services
Hornbeam House
Crewe Business Park
Electra Way
Crewe
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CW1 6GJ

Colin Hicks
Senior Ecologist
Spalding Associates
colinhicks@spaldingassociates.co.uk
BY EMAIL ONLY

0300 060 3900

Dear Colin
Discretionary Advice Service (Charged Advice)
Development proposal and location: Single wind turbine, Withnoe Lane, Torpoint
Thank you for your consultation on the above dated and received by Natural England on 05
February 2014.
This advice is being provided as part of Natural England’s Discretionary Advice Service. Spalding
Associates have asked Natural England to provide advice upon:
 The survey effort required to support a HR assessment of a single wind turbine, including
advice on the two different survey options suggested by the customer.
This advice is provided in accordance with the Quotation and Agreement dated 04 February 2014
and based upon the information provided by the customer by email dated 15 January 2014 and the
DAS request form and attached map dated 27 January 2014.
Protected sites
The proposed site for the wind turbine lies approximately 1.4km from the Plymouth Estuaries
Complex Special Protection Area (SPA) which has been designated as of international importance
under the EC Birds and Habitats Directives. This is underpinned by the national designation of St
John’s Lake Site of Special Scientific Interest (SSSI).
The Plymouth Estuaries Complex qualifies as an SPA because of the overwintering and passage
populations of little egret Egretta garzetta and overwintering populations of Avocet Recurvirostra
avosetta which it supports.
St John’s Lake SSSI is of national importance for its wintering population of around 6,000 wildfowl
and 10,000 waders and is notified for non-breeding populations of black tailed godwit Limosa limosa
islandica and wigeon Anas Penelope.

Ecological survey requirements for SPA species
Natural England recommends that surveys of SPA/Ramsar birds flying through the area or on the
ground within a radius of up to 500 metres from the proposed location of the wind turbine should be
undertaken by an experienced ornithologist. The primary aim of the survey will be to record all
species notified as mobile features of the SPA. Detailed guidance on survey methodology is
available in “Survey methods for use in assessing the impacts of onshore windfarms on bird
communities”, which is available from the Scottish Natural Heritage website. Natural England
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Technical Information Note TIN069 (2010) “Assessing the effects of onshore wind farms on birds”
should also be consulted.
We advise that as a minimum, a vantage point (VP) survey is undertaken twice a month from 1
October 2014 to 31 March 2015, i.e. 12 days in total. Two-hour watches should be undertaken at
dawn, midday, dusk and night-time on each date at the proposed location. The times given below
are for general guidance, but should be adjusted to sample low and high tides. The timing of
surveys should take account of weather conditions and avoid prolonged extreme cold periods and
poor visibility.
1. Dawn: starting 90 minutes before sunrise;
2. Midday: starting by 10:00 or finishing by 14:00;
3. Dusk: finishing 90 minutes after sunset;
4. Night: lasting 3 hours to record foraging and roosting waders and wildfowl.
Numbers of all SPA birds within a 500 metre radius should be recorded along with time, duration of
presence, flight direction and altitude. Other significant species (Birds of Conservation Concern,
etc.) present in the airspace surveyed should also be recorded.
We also recommend that the VP surveys are supplemented by monthly diurnal and nocturnal
walkover surveys undertaken once a month between 1 October and 31 March to record foraging
and roosting birds. Any land within a 500 m radius of the proposed turbine location that is not
directly accessible can be viewed from highways and public rights of way. The walkover surveys
can coincide with one of each of the VP surveys, i.e., six of the 12 survey days.
Night vision equipment must be used for nocturnal surveys.
Natural England advises that appropriate survey effort must be expended during the migration
periods as we believe this is likely to be a particularly important time for birds travelling between the
estuary and surrounding countryside.
Natural England notes that survey data exists for a previous (refused) wind farm application located
approximately 600m from the Withnoe Lane site. We would not advise substituting this data for
survey effort at the Withnoe Lane site as detailed in scenario 2 and would recommend that the
above advice on survey effort should be undertaken as a minimum. We would however welcome
the inclusion of existing records and survey data as additional information where relevant to inform
the planning application.
Other advice
There are also other possible impacts resulting from this proposal that you should consider when
developing your planning application. These issues, together with where you may find further
guidance, are summarised below.
Nationally Designated Landscapes
As the development site is in close proximity to the Tamar Valley and Cornwall Areas of
Outstanding Natural Beauty (AONB), consideration should be given to the direct and indirect effects
upon these designated landscape and in particular the effect upon their purpose for designation, as
well as the content of the relevant management plan for both Tamar Valley and Cornwall AONB
For clarification of any points in this letter, please contact Zoë George at
Zoe.George@naturalengland.org.uk.
This letter concludes Natural England’s Advice within the Quotation and Agreement dated 04
February 2014.
As the Discretionary Advice Service is a new service, we would appreciate your feedback to help
shape this service. We have attached a feedback form to this letter and would welcome any
comments you might have about our service.
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The advice provided in this letter has been through Natural England’s Quality Assurance
process
The advice provided within the Discretionary Advice Service is the professional advice of the Natural
England adviser named below. It is the best advice that can be given based on the information
provided so far. Its quality and detail is dependent upon the quality and depth of the information
which has been provided. It does not constitute a statutory response or decision, which will be made
by Natural England acting corporately in its role as statutory consultee to the competent authority
after an application has been submitted. The advice given is therefore not binding in any way and is
provided without prejudice to the consideration of any statutory consultation response or decision
which may be made by Natural England in due course. The final judgement on any proposals by
Natural England is reserved until an application is made and will be made on the information then
available, including any modifications to the proposal made after receipt of discretionary advice. All
pre-application advice is subject to review and revision in the light of changes in relevant
considerations, including changes in relation to the facts, scientific knowledge/evidence, policy,
guidance or law. Natural England will not accept any liability for the accuracy, adequacy or
completeness of, nor will any express or implied warranty be given for, the advice. This exclusion
does not extend to any fraudulent misrepresentation made by or on behalf of Natural England.
Yours Sincerely
Zoë George
Land Use Operations, Exeter
Cc commercialservices@naturalengland.org.uk
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APPENDIX 12
Subject:Conservative Onshore Wind Policy
Date:Mon, 2 Jun 2014 11:34:19 +0000
From:Chairman <chairman@conservatives.com>
To:Chairman <chairman@conservatives.com>
I am writing on behalf of the Prime Minister to thank you for your recent e-mail, regarding
onshore wind. It is good of you to have taken the time and trouble to get in touch and I know that
the Prime Minister will be most encouraged to read of your support. I would like to take this
opportunity to set out our Party’s position on this matter and I hope this is helpful.
Improving competition within the energy industry and making sure that we have a good mixture of
reliable energy are important parts of our long-term economic plan to secure a better future for
Britain. We remain committed to cutting our carbon emissions, and we support renewables as part
of a balanced energy mix. If we are to protect Britain’s energy security, cut emissions and ensure
long-term, affordable supplies of energy, then renewables – alongside nuclear, gas and carbon
capture and storage – are an important component of our energy future.
As one of the oldest renewables – and one of the least expensive – onshore wind makes its
contribution to the UK energy mix. It now delivers power to four million homes. Under this
government’s plans, it will deliver power to three million more by 2020. This onshore wind power
will help us meet our 2020 renewable energy targets, which are legally-binding under EU law.
All of the projects needed to meet Britain’s renewable targets have already received consent under
the existing planning regime.
However, onshore wind has its disadvantages, most notably the unpopularity of wind farms with
local communities. That’s why the next Conservative Government will:
•

end any additional public subsidy of onshore wind beyond what is already planned in the
pipeline;

•

put onshore wind back in the locally-led planning system where it belongs. That means
large-scale onshore wind farms will be determined by the locally-led planning system – not
the national infrastructure regime; and

•

amend planning policy to give even greater protection to locally valued landscape, heritage
and other concerns.

Together, these three important steps would effectively curtail further large-scale onshore wind
developments. If elected, we would make these changes within the first six months.
Household energy bills will not rise as a result of this policy. That’s because the amount billpayers
contribute to renewable energy by 2020 is capped by the Levy Control Framework. So our policy
means that household energy bills will not increase beyond the Coalition plans that have already
been set out within this cap.
This announcement develops what the Prime Minister told the House of Commons almost two
years ago:

1

‘We have got a big pipeline of onshore and offshore wind projects that are coming through, but
frankly all parties are going to have to have a debate in this House and outside this House about
what happens when those targets are met’ (PMQs, 31 October 2012).
We now have enough billpayer funded onshore wind in the pipeline to meet our renewable energy
obligations and it’s now time that it stands on its own two feet – without additional subsidy and
only if local communities want it.
I hope this response is helpful. Thank you, once again, for writing to the Prime Minister and I hope
that we will be able to continue to count on your support as we work to secure a majority
Conservative Government in 2015.
Yours Sincerely,
Laurence Mann
Political Private Secretary to the Prime Minister

This email and any attachments to it (the "Email") are intended for a specific recipient(s) and its
contents may be confidential, privileged and/or otherwise protected by law. If you are not the
intended recipient or have received this Email in error, please notify the sender immediately by
telephone or email, and delete it from your records. You must not disclose, distribute, copy or
otherwise use this Email. Please note that email is not a secure form of communication and that the
Conservative Party ("the Party") is not responsible for loss arising from viruses contained in this
Email nor any loss arising from its receipt or use. Any opinion expressed in this Email is not
necessarily that of the Party and may be personal to the sender.
Join us and help turn Britain around
www.conservatives.com/join/
Sign up for Team2015 to help secure a Conservative Majority at the next General Election
www.conservatives.com/team2015
Leave a gift in your Will : Be proud to protect your Party
www.conservativefoundation.co.uk
Promoted by Alan Mabbutt on behalf of the Conservative Party, both at 4 Matthew Parker Street,
London, SW1H 9HQ
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APPENDIX 13
Department
I of Energy &
I Climate Change
Mary Creagh MP
House of Commons
London
SW1A OM

The Rt Hon Edward Davey MP
Secretary of State
Department of Energy & Climate Change
3 Whitehall Place
London
SW1A 2AW

w w w . q o v u kkidecc
/decc

Our ref: MC2014/08926
Your ref: S

September 2014

Thank you for your letter dated 7 May, enclosino correspondence from
about the Renewable Energy
Foundation (REF) analysis of the Renewable Energy Planning Database (REPO). I
apologise for the lengthy delay in my response.
The Government has been clear that onshore wind is an important part of our energy mix
and we expect to need a total 11-13GW of onshore wind by 2020 in order to meet our EU
renewables targets. There is currently around 7.8GW of onshore wind operational and a
further 1.5GW under constructio 1, which means we expect a further 1.7 - 3.7GW to be
built between now and 2020.
New capacity may come from prDjects that are already consented, projects that are in the
planning system or projects which have not yet gone into the planning system: there is
currently 5.3GW with planning consent and 6.4GW in the process of applying for planning
consent but we know that not evarything in planning will get planning consent and not
everything that is consented will be built. Under the new subsidy mechanism, Contracts for
Difference (CfD), being introduced this year, projects will compete in auctions in order to
secure a support contract. So increasingly only the best value projects will be taken
forward, helping to drive down the costs of onshore wind and ensure good value for
consumers. Which projects do g .3t built will depend on a range of factors, such as planning
permission, issues such as rada • (which can prevent wind farms being built) and
commercial decisions.
We have set out in the delivery I a n how much renewable energy we expect to need by
2020 and there are policy levers within Energy Market Reform that we can use to secure
appropriate deployment of any particular technology. For further information on how the
government plans to develop ow renewable generation, I would encourage your
constituents to view our deliver plain at:
https://www.00v.uk/government/uploads/system/uploads/attachment datafiile/268221/181
213 2013 EMR Delivery Plan FINAL.pdf.

The attrition rates vary over tim but on average (based on historical rates and trends) our
models assume that around 500 of projects in the planning system receive consent and
around 70% of consented proje s are built.
For onshore wind we have set o t our ambition for up to 13GN to be deployed to meet our
2020 renewable energy targets ost effectively. Given the deployment that is currently
operational, consented, and in t e planning pipeline, we remain on course to achieve this,
without exceeding the Levy Con rol Framework (LCF) which sets annual limits on the
overall cost of this Department's levy-funded policies.

EDWARD DAVEY
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GOUNCL
Stephen G ilbert MP
House of Com m ons
London
SW 1A OAA
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Your ref:
My ref:
Date:

SG/12/755/lgl
PM /5504/D R202
19 March 2013

Dear Stephen,

Thank you for your* letter of 13 February 2013, on behalf of your above constituent.
Cornwall Council, as the Local Planning Authority, has a responsibility to provide a
strategy to guide the developm ent of renewable energy and to determ ine planning
applications for these developm ents. Planning law requires planning applications to be
determ ined in accordance with the 'D evelopm ent Plan' for that area, as well as the
National Planning Policy Framework. The Council is in the process of preparing a new
planning docum ent which, once adopted, will replace som e of the older policies in the
'D evelopm ent Plan'. The Cornwall Local Plan - S trateg ic Policies will set out a
fram ew ork to manage the deploym ent of renewable energy across Cornwall. The Plan
follow s national policies and is based on a variety of evidence. Part of that evidence
relates to renewable energy and indicates that Cornwall has an installed capacity of
approxim ately 254.9 MW (electricity and heat) with a further 387.4 MW perm itted but
not yet operational. The operational capacity equates to 5.4% of our current energy
consum ption. If the permitted but not yet operational installations are included then
20.6% of our energy consum ption could be m et by renew able energy installations.
Cornwall Council is com m itted to achieving at least 20% of our energy consum ption
from renewable and low carbon sources by 2020.
Cornwall Council's draft Sustainable Energy Action Plan states that the County's
annual energy bill is estim ated to £1.4 billion with the m ajority of that m oney leaving
Cornwall.
In its role as the Local Planning Authority, the Council is required to judge all
applications on their m erits, taking into account the environm ental, econom ic and
social costs and benefits. As part of this assessm ent it is required to consider the
potential for cum ulative im pact arising from each proposed wind turbine and sim ilar
structures that already exist or are planned. G overnm ent policy set out in the National
Planning Policy Fram ework states that applicants for energy developm ent are not
required to dem onstrate the overall need for renewable and low carbon energy.
Room 209, St. Austell One Stop Shop, 39
Penwinnick Road, St. Austell, PL25 SDR
Tel: 01726 223452

www.cornwall.gov.uk

With regard to energy pricing and taxation, this is not a factor th a t planning is able to
com m ent on and is determ ined by the energy com panies and the governm ent,
through their regulator.
Yours sincerely

2 ilW vlv'
Phil Mason
Head of Planning & Regeneration
Tel: 01726 223452
Email: phil.mason@comwaH.Qov.uk
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