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SUPERI OR COURT OF ARI ZONA
COUNTY OF NMARI COPA

Peter S. Davis, as
Recei ver of DenSco
I nvest nent Cor porati on,
an Arizona corporation,
No. CVv2017-013832
Plaintiff, [ COPY ]
VS.

CLARK H LL PLC, a DEPCSI TI ON OF
M chigan |imted
liability conpany;
Davi d G Beauchanp and
Jane Doe Beauchanp,

husband and w f e,

BARRY LUCHTEL

Def endant s.
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THE DEPOSI TI ON OF BARRY LUCHTEL,
taken before Debra A Hoadl ey, Registered
Pr of essi onal Reporter and Notary Public,
commencing at 9:08 a.m, March 7, 2019, at

Suite 200, 317 Sixth Avenue, Des Mbi nes, |owa.

Reported by: Debra A Hoadley, R P.R
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APPEARANCES

Plaintiff by:

Def endant s by:

W tness by:

GEOFFREY M T. STURR

(via videotel econference)
Attorney at Law

Osborn Mal edon, PA

21st Fl oor

2929 North Central Avenue
Phoeni x, AZ 85012-2793
(602) 640-9377

JOHN E. DeWJLF

(via videotel econference)
Attorney at Law

Coppersmth Brockel man, PLC
Suite 1900

2800 North Central Avenue
Phoeni x, AZ 85004

(602) 224-0999

RYAN T. MJRPHY

(via tel ephone)

Attorney at Law

Fredri kson & Byron, PA
Suite 4000

200 South Sixth Street

M nneapol i s, MN 55402- 1425
(612) 492-7310
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1 (Exhibit 722 was nmarked for

2 identification by the reporter.)

3 BARRY LUCHTEL

4 called as a witness, having been first duly

5 sworn, testified as follows:

6 DI RECT EXAM NATI ON

7 BY MR DeWJLF:

8 Q WI Il you please state your name for the
9 record.

10 A Barry Luchtel.
11 Q Barry, | want to just ask sone
12 background questions. D d you attend high school
13 in lowa?
14 A Yes.
15 Q Wher e?
16 A Ckoboji H gh School in MIford, |owa.
17 Q What year did you graduate?
18 A 1997.
19 Q And you attended col |l ege at Buena Vista

20  University?

21 A That's correct.

22 Q And is Buena Vista University in |owa?
23 A Yes.

24 Q Where is it?

25 A Storm Lake, |owa.

Huney- Vaughn Court Reporters, Ltd.
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And you graduated there in 20017
Yes.

And you had a degree in business there?

> O > O

That's correct.

Q And et me just kind of go through with
you ki nd of a career background with you bringing
us up-to-date. And, I'msorry, the infornmation
|'ve been able to get ahold of is not conplete,
so let ne kind of walk through with you.

| understand that Advanced Roofi ng
was an entity that you either owned or worked at;

I's that right?

A That's correct. | owned it.

Q And that was from 2000 to 20047

A Yes.

Q And then you had HonmeBuyer G oup LLC

from 2004 to roughly 2013?

A Yes.

Q And what business did HomeBuyer G oup
LLC do?

A It was in the real estate investnent
busi ness.

Q And did it buy real estate in any
particul ar |ocation?

A Primarily al nost exclusively in the

Huney- Vaughn Court Reporters, Ltd.
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Phoeni x Metro area.
Q There's also an entity -- and did you

wi nd down HonmeBuyer Goup LLC in 20137

A If | renenber correctly, that sounds
about right.
Q Now, there's also an entity called

Arizona Home Buyer LLC that |'ve seen referenced
in some of the documents, which is also one of
your entities; right?

A That's correct.

Q And is that also a real estate
i nvestment firn®

A That is an entity that was forned by --
for investment purposes, and all that that's done
to this date is real estate investment. Just a
handful of deals, if that.

Q And were the deals primarily in Metro

Phoeni x?

A Yes.

Q |'ve al so seen references to an entity
called Flip Capital, Inc. 1Is that one of your
entities?

A It was, and --

Q Does it --

A It was never active. | don't believe --

Huney- Vaughn Court Reporters, Ltd.
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| don't believe we had any activity there, or maybe
just a handful of deals were done through that
entity.

Q It ooks like there's also an entity
called B, as in boy, L-L Capital LLC, which | think
Is the entity through which you invested in
DenSco, but could you explain what that entity
di d?

A Yeah. That's a -- that entity was
established to help facilitate a self-directed
| RA.

Q And is that the entity through which you
i nvested in DenSco?

A That's correct.

Q And then |'ve also seen references to
Kayak Capital, LLC. Could you explain when you
fornmed that entity and what it does?

A | believe that was formed in 2013, and
that entity |lends noney to real estate investors.

Q And does it do business in Arizona, in

| owa or where?

A In the Phoenix Metro area primarily.

Q Do you understand the word "hard noney
| ender"?

A Yes.

Huney- Vaughn Court Reporters, Ltd.
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Q Wul d Kayak Capital be a hard noney
| ender ?

A Yes. | understand the word "hard noney
| ender” to be an asset-based | ending, and, yes,
that's what we do.

Q Wul d a hard nmoney | ender al so be an
entity that -- typically when you say asset-based,
It's typically looking at the asset being
purchased to secure the | oan being made as opposed
to guaranties by borrowers and that kind of thing;
right?

A That's correct.

Q And typically the | oans are perhaps
short-termand there may be a higher interest rate
than woul d be charged by a conventional |ender
li ke a bank?

A Yes.

Q And you think you forned Kayak Capita

in 20137
A Yes.
Q | also saw a reference to an entity

called Mortgage Capital and Investnent LLC. Do
you have sonme affiliation with that entity?

A At one time | -- that was ny broker when
| had a nortgage |oan originator |icense.

Huney- Vaughn Court Reporters, Ltd.
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Q Do you renenber what tine frame you had
that entity?

A It was not ny entity. It was the entity
that I hung ny license under.

Q |'ve al so seen references to a K2

Charitable Foundation. Did you formthat entity?

A No.

Q You're a director of that entity,
t hough?

A That's correct.

Q And what business does it do?
A That is a charitable organi zation set up
to support the mssion of spreading and --

spreading God's word and supporting Christian

mnistries.
Q It grants nmoney to church organi zations?
A Exactly.
Q Then 1've al so seen a couple of websites

referenced, Barry, and | just want to follow up.
|'ve seen a reference to a webuyi owahouses. com
|s that a website registered to your nane?

A Yes.

Q And what does it do?

A Not hing. It's parked.

Q And another entity called

Huney- Vaughn Court Reporters, Ltd.
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of fmarketaz.com Is that an entity you al so own?

A That's al so an inactive donain.

Q |'s there any other entity through which
you do business currently that we haven't
i dentified?

A There's the entity Kayak Capital
Mortgage, LLC, and that is the entity wth which
hol ds ny nortgage broker license in the state of
Arizona.

Q Do you do any hard noney lending in | owa
t hrough any entity?

A No.

Q Do you renenber how you first met Dennis
Chittick, or Denny Chittick?

A | was -- | don't remenber -- | renenber
the first tine | ever talked to himwas in --
while | was searching for funding for a deal that
we had purchased with HomeBuyer G oup.

Q Do you renenber what year?

A | don't.

Q So this first exhibit that we've narked
here, or Debbie has marked, Barry, is a personal
guaranty. And it's October 9, 2006. It's
Exhibit 722, and it |ooks like it's a personal
guaranty. |If you go to the |ast page, or the
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Page 12
third page, it shows your name, a signature and a
Social Security Nunber.

Does this refresh your nenory in any
way as to when you nmay have initially borrowed
money from DenSco?

A This -- if | -- this would be about
right. | nean, if | had to guess, it would be
2005 or 2006.

Q And you said you tal ked to Denny
Chittick about funding for a deal. Do you know

how you becane aware of himand DenSco?

A | do not recall that.
Q Let's ook at the next docunent in that
st ack.

MR DeWJLF: Debbie, if you could
mark that as 723.

(Exhibit 723 was marked for

I dentification by the reporter.)

MR MURPHY: Wi ch docunent is that?

MR DeWJLF: It's the next document
in the stack, which has "DenSco Investnent
Corporation" across the top. It's a formletter.

MR. MJURPHY: Had you prenarked that
or prenunbered that in any way or --

MR. DeWULF: No, nothing is

Huney- Vaughn Court Reporters, Ltd.
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premar ked, because | did not want to -- | wasn't
Intending to use every docunent. | wanted to get
everything to everyone so that they could | ook at
things, but I'mnot going to mark every one, and
so | didn't premark it, Ryan. Do you have it
handy? It's Cctober 5, 2007.

MR MJRPHY: Yeah. | don't have the

dates. Do you have the doc nunber on the bottom

of 1t?
MR DeWJLF: Yeah, it's 70340.
MR. MJURPHY: Thank you.
MR DeWJLF: Yeah
Q Barry, this is a formletter dated

COct ober 5, 2007, on DenSco |etterhead having to do
with what | read to be a default or a potenti al
default of a loan. And I'monly showing this to
ask a couple of questions.

In the [oans that you did with
DenSco over the nunber of years that you did work
with them did DenSco ever allege that there was

a default or seek to collect default interest on

the [ oan?
A No.
Q As | look at the docunents, it appears

that many of the |oans were six-nonth | oans at 18

Huney- Vaughn Court Reporters, Ltd.
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percent. |Is that your nenory?

A That's correct.

Q And the default interest was 29 percent
on those prom ssory notes?

A Yes.

Q And the notes were typically secured by
a deed of trust in favor of DenSco?

A Yes.

Q Let me ask you, did you do any | oans
with any other hard noney |enders in Arizona other
than DenSco fromthe period of 2007 through 20167

A Not that | recall.

Q Let's ook at the third docunent in that
stack, so this wll be 724. Again, |I'mtrying to
get a chronology to the events relative to your
wor ki ng with DenSco

(Exhibit 724 was marked for

I dentification by the reporter.)

MR, MJURPHY: Docunent nunber,
pl ease?

MR DeWJLF: 724. OCh, I'msorry,
the Bates stanp is 70338.

MR STURR Can | just ask, who is
asking? |s that the videographer?

MR DeWJLF: No, it's Ryan Muirphy

Huney- Vaughn Court Reporters, Ltd.
515-288-4910


http://www.huneyvaughn.com

o o1 AW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 15
who is his counsel who is in M nneapolis.
MR STURR  (kay.

Q So would it be fair, Barry, to say that
when you initially started doing business wth
Denny Chittick and DenSco, you discussed with him
how he went about the business of hard noney
| ending with borrowers such as yourself?

A Yes.

Q Do you recall what he told you would be
the procedures he would fol | ow?

A | don't specifically recall. | think |
was nore famliar with his procedures just because
| had been through them so many tines.

Q Could I ask you to clarify? "Been

through themso nmany times," you nean with other
hard noney | enders or --

A As a borrower.

Q As a borrower.

So prior to borrow ng noney from

Denny Chittick and DenSco, had you borrowed noney
from ot her hard noney | enders?

A No.

Q How was it that you were famliar with
his procedures when you started out with himif
you had not dealt with hard noney | enders before?

Huney- Vaughn Court Reporters, Ltd.
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A Vel l, | must have m sunderstood your
question. This is dated 2009, and the last E-mail
you sent me was 2006, and so | was thinking of

that, you know, in those three years | probably

had 45 loans with him | have no idea.
Q | understand.
A | mean, that's a rough ballpark, but we

had a ot of loans, so | had been through -- been
able to see fromthe borrower's side what he was
doi ng and how he conducted busi ness.

Q That's a good answer. | thank you for
the clarification

Let me back up. | want to do a
coupl e of nore background questions, and |
appreciate you clarifying for ne your answer. |f
any of nmy questions are difficult to understand or
Inprecise, will you tell me and I'll try to
rephrase?

A Sure.

Q And if you answer the question | ask
you, |I'mgoing to assume you understood the
question | asked. |Is that fair?

A Yes.

Q You' ve been good so far, but just a
couple other things to keep in mnd. One is that

Huney- Vaughn Court Reporters, Ltd.
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we're going to have to allow each other to
conpl et e speaki ng before the other speaks because
it's going to be hard, particularly in these

I nstances where we're a distance apart, for the
court reporter to take everybody down accurately.

Do you understand that?

A Yes.

Q Have you been deposed before?
A Yes.

Q How many tines?

A Once, | Dbelieve.

Q And was that in a litigation?
A Yes.

Q And was it here in Arizona?
A It was in |owa.

Q VWhat is your date of birth?
A February 17, 1979.

Q And where do you currently reside?

>

At 303 South 61st Street in West
Des Moines, |owa 50266.

Q And do you understand that you're being
deposed today in connection with a lawsuit that
was filed by the receiver on behalf of DenSco
against alawfirmCark HIl and its | awer David
Beauchanp?

Huney- Vaughn Court Reporters, Ltd.
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A Yes.

Q And you're represented by counse
M. Ryan Mirphy?

A Yes. | would like to clarify one other
t hi ng.

Q You had indicated -- yes.

A Wth regards to the nunber of
depositions, | can't remenber if | was actually
deposed or if | just attended a second deposition,
and that was in Phoeni x.

Q Ckay. You nentioned that you may have
started borrow ng noney from DenSco in 2006, and

you estimated that by 2009 you may have borrowed

as many as 45 tinmes. Is that your testinony?
A That is an extrenely rough ballpark. |
think that was -- if | had to try to dial it in

and think about the nunber of times | borrowed
money fromDenny in the first three years, | think
It would actual ly probably be closer to a hundred.

Q And just to clarify your answer, so do
you think fromthe tine that you woul d have
started borrow ng through your entities from
DenSco in 2006 to the time that M. Chittick
passed away in 2016 you woul d have borrowed
approxi mately a hundred tinmes?

Huney- Vaughn Court Reporters, Ltd.
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A | would think I would have borrowed nore
than a hundred ti nes.

Q And the purpose for the | oans that
you were making with DenSco was to purchase
residential real estate?

A That's correct.

Q And was the goal to -- did you have a
pattern that you followed with respect to the rea
estate you purchased with the | oans from DenSco?
In other words, did you typically fix those
properties up and resell then? Could you explain
to us what your normal procedure would be with
respect to the real properties that secured the
| oans with DenSco?

A Typically we would do one of two things.
| would either fix themup and sell themor we
woul d whol esal e the property to another investor
who woul d conplete the renodel and sell it
t hensel ves.

Q Wien you use the word "whol esal e," does
that mean you actually sell the property soon
after you buy it to another investor?

A That's correct.

Q And when you do that, do you normally
then pay off the [oan from DenSco that secured the

Huney- Vaughn Court Reporters, Ltd.
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origi nal purchase?
A Yes.
Q Let's ook at the next exhibit in that
stack, if we could, Barry. It would be 725.
MR, DeWJLF: And it is stanped
70819, Ryan.
MR. MJURPHY: Thank you.
(Exhibit 725 was marked for
I dentification by the reporter.)
Q Barry, you will see this document
Exhibit 725 is dated Cctober 16, 2009. Do you see
that at the top?
A Yes.
Q And it |ooks to be a communication
bet ween Landon Luchtel and Denny Chittick. Landon
I's your brother?
A Yes.

Q And did he work with you at HoneBuyer

G oup?
A Yes.
Q If you ook at the mddle of this

exhibit, it identifies various properties in
Mesa, Arizona, with purchase prices, and then
there are comments under each of the properties.
Do you see that?

Huney- Vaughn Court Reporters, Ltd.
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A Yes.

Q And the ultimate E-mail that is being
sent is to both you and Landon. Do you recal
t hi s conmuni cati on?

A | don't.

Q It appears as though M. Chittick is
providing you input on the values of the
properties that are the subject of the E-nail. Do
you see that?

A | see what you're referring to.

Q Those notes under each of the identified
properties, are those your or Landon's notes or
are those Denny Chittick's, do you know?

A | believe those are Landon's.

Q Al right. Let ne ask about Denny
Chittick's know edge of the Phoeni x Metropolitan
area and real estate values. Wre you able to
gain an opinion of his ability to accurately
eval uate properties in the Phoenix Metropolitan
area?

MR. MURPHY: | object to the extent
it calls for speculation. Go ahead and answer the
question, if you can, Barry.

A We eval uated the properties on our own,
so we never relied on any outside parties'

Huney- Vaughn Court Reporters, Ltd.
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evaluation, so it wasn't part of the discussion
with Denny very often.

Q D d he have to determne, though,
whet her there was sufficient value in the
properties to secure the | oan?

A Yes.

MR STURR (bject to the form

Q But you don't recall having
conversations with himas to what his view of
purchase prices were versus the value of the
properties being | oaned agai nst?

A No, | don't recall any specific
conversations of that nature.

Q Do you know whet her he did any due
diligence with respect to checking the properties
out that were the subject of the |oans that DenSco
made to you and your brother and your entities?

A | was aware that he would do diligence
on them because he would say -- you know,
sonetimes he would comrent on the property when |
was on the phone with himtalking to himsetting
up the loan

Q Do you know what the due diligence
consi sted of ?

A | don"t. | don't specifically know

Huney- Vaughn Court Reporters, Ltd.
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Q Did it appear that -- at least this is
my take, and |'m asking whether you agree wth
this -- that over tinme he, Denny Chittick, grewto
trust your judgnent about values in the properties
that you were borrow ng for?

MR, STURR (Cbject to the form

A Well, | always felt |ike Denny was
wat chi ng what he was lending. | never had the
I mpression that I'd just send him sonething and
he'd set it up. It was always my inpression that
he was doing diligence behind the scenes.

Q And again, do you know what that
consi sted of? Was he checking public records?

Was he driving by the properties? Wat do you
know?

A | don't know what that would consist of.
| do know he did check public records. That's one
thing I know he did. And as we discuss this, |
do specifically, you know, renenber one time ne
sending a | oan over and himcom ng back and
saying, well -- contacting me |ater that afternoon
and saying what the hell's going on with this
property, | don't think it's worth that much type
of a discussion. O why is it worth that nuch, |
guess, or why are you paying that much.

Huney- Vaughn Court Reporters, Ltd.
515-288-4910


http://www.huneyvaughn.com

o o1 AW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 24

Q During the entire time that you were a
borrower, either you, your brother or your
entities were a borrower from DenSco, were you
able to pay all those loans off in a tinmely way?

A Yes.

Q Did you ever need nore than the term of
the loan to pay the |oan back? In other words,
for a six-month loan there would frequently be a
bal | oon paynent required at the end of the six
months. Did you ever have to extend the terms of
the |l oan that you can recall?

A Yeah, | think we held some properties
for nore than six nonths.

Q D d you ever get charged default
I nterest when you didn't neet the six-nonth term
of the |oan?

A No.

Q And just a broader question, Barry.
Even though perhaps the specific terns of the |oan
had not been net, M. Chittick wasn't enforcing
default terns under the |oans nade to you or your
entities?

MR. MURPHY: | object to the form of
t he question.
A Wll, | had -- no.
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Q Let's look at this next document in the
stack. It wll be 726.
MR, DeWJLF: And, Ryan, it is

58298.
(Exhibit 726 was marked for
i dentification by the reporter.)
Q Barry, |'mshow ng you a docunent that
has a | etterhead of DenSco Investnent. |[It's dated

February 5, 2010. And it's a letter that Denny
Chittick is witing to, | believe it's the state
of Arizona. |'mnot clear because | don't really
have all of the surrounding docunents, but do you
recall an occasion in February of 2010 where you

asked Denny Chittick to wite a letter on your

behal f?
A Yes.
Q Do you renenber the reason for asking

for aletter?

A | needed a reference.
Q Do you know why you needed a reference?
A It was in regard to -- it specifically

was in regard to a court case regarding a dispute
or connected to a dispute | had with a contractor.
Q A contractor in Arizona?
A That's correct.

Huney- Vaughn Court Reporters, Ltd.
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Q And so did this have to do with the
Arizona Departnment of Real Estate?

A No.

Q Do you renenber what departnent of the
state of Arizona was involved in the issue with
the contractor?

A It was a crimnal case.

Q And we'll get to that in a mnute. Let
me just focus on this letter for a mnute. The
first paragraph references that by this date there
had been loans in 25 transactions of worth roughly
$3.639 mllion. Do you see that?

A Yes.

Q Do you think that woul d have been
accurate as of February 5, 20107

A | assume it is. Denny kept nmeticul ous
records, as far as | knew.

Q Yeah.

And then let's go to the second
paragraph, Barry. He nentions that you and your
brot her had borrowed funds. The second sentence
he says, "Every transaction went as planned; al
moni es were paid back with interest. | never had
a single problemwth any |oans that we did
t oget her. "

Huney- Vaughn Court Reporters, Ltd.
515-288-4910


http://www.huneyvaughn.com

o o1 AW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 27

And then his last sentence, "I |ent
this noney sight unseen many tines because they
had built such a good reputation with ne that |
trusted themw thout issue.” Do you know what
he's saying there, what he neans by "sight
unseen"?

MR, MURPHY: (bject to the extent it
calls for specul ation.

MR STURR. (hject to the form

A | don't.

Q You don't know if he's tal king about the
actual properties against which the |oans are
bei ng nade?

A | don't.

Q Let's ook at this next document. It is
727, and it's Bates stanped 58297.

(Exhibit 727 was marked for

I dentification by the reporter.)

Q | think this is referencing, Barry, your
requesting help fromDenny Chittick. Let ne ask
you, does that refresh your menory at all? Was
this the communication you had with Denny about
having himwite a letter on your behal f?

A Yes.

Q Al right. Let's ook at the next
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document, 728; Bates stanp 59708.
(Exhibit 728 was marked for
i dentification by the reporter.)

MR. STURR: John, before we go on,
can we just -- |'ve had this issue before,
basically before. | don't know where these
docunents conme from because they don't have an
I dentifying Bates nunber. You put the doc ID
nunber. Can you tell ne the source of this
docunent ?

MR, DeWJLF: | can't tell you
specifically each of these docunents. They're al
in the docunents that we've shared.

MR STURR | don't think that's the
case. We'll get to an exhibit that | don't think
| saw until yesterday, but | just want to raise
the issue. |1'mgoing to raise it with you again.
"' m concerned that we don't know where these
docunents cone from

MR, DeWJLF: Ckay. Well, you can
raise that and we can talk about it. | don't
think you're going to find any of these docunents
all that critical one way or the other. They're
more context for questions.

Q So let nme ask you to look at 728, if |

Huney- Vaughn Court Reporters, Ltd.
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could, Barry. There's a reference to a Kevin
Potenpa. Do you see that?
A Yes.
MR, MJURPHY: Wuld you pl ease
identify the docunent?

MR DeWJLF: Yes. 59708.

Q Did you ever do business with
M. Potenpa?
A Not that | recall.
Q If you look at the E-mail at the very

top of the first page on 728 from Denny Chittick
to Princeville Goup/Kevin Potenpa, he says, "I
meant to forewarn you. | lent this guy and his
brother a | ot of noney during the boom They
left at the right tine and now are com ng back."
Let ne just stop there. Did you

and your brother do borrowi ng and real estate
purchasing in Arizona for a period of tine and
t hen stopped and then canme back |ater?

A That's correct.

Q Can you give us roughly the timng of
being in the market, then getting out of the
mar ket, then com ng back in?

A | think we were to sone degree active
out there throughout the entire tine, but we did
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physically nove back to lowa. And | think we
woul d have noved about 2-4-2007-ish and -- to |owa
at that time and then came back, you know, just
judging by the date stanp on this, sonewhere |ate
2010.

Q Came back to Arizona in 20107

A Correct.

Q And then did you nove back to lowa then

A Yes.

Q \WWhen was that?

A Vel |l -- maybe 2014, approxi mately.

Q Let's ook at the next docunent in the
stack, Exhibit 729.

MR DeWJLF: Debbie, if you could
mark it; and, Ryan, it's stanmped 13383.
(Exhibit 729 was marked for
I dentification by the reporter.)

Q So this docunment 729 is an E-mail from
Denny Chittick dated February 2, 2011, to you and
a variety of other individuals. Do you see that?

A Yes.

Q And your E-mail address is
barryl ucht el @mai | . con?

A Correct.
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Q Do you know whether these were -- this
listing is a listing of borrowers for DenSco?

A That was ny understandi ng.

Q Did you know any ot her borrowers for
DenSco?
A | knew M Il er Blackford very casually.

| mean, probably seen himin person |less than a

handful of times. And | recognize sone of the

ot her names, but | didn't personally know them
Q There's a reference here about four

lines down to, it says snena98754@ol.com Do you

see that?
A Yes.
Q And that is a reference to an E-nmail

address for a man named Scott Menaged. Did you
ever neet Scott Menaged?
MR STURR. (Cbject to the form

f oundat i on.

A No.

Q Do you renenber ever talking to Denny
Chittick about Scott Menaged?

A No. | never heard that name until after
Denny was dead.

Q So this E-mail seens to be saying to you
and others that DenSco has noney avail able to be
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lent. |Is that your reading of it?
A Yes.
Q And we'l|l see a variety of these kinds

of communi cations, but was it your experience,
Barry, with Denny Chittick that he would
periodically reach out to you and ot her borrowers

about having noney avail abl e through DenSco to

| end?
A Yes.
Q And also it appears froma nunber of

t hese docunents that you or your brother m ght

| ocate a residential property that under the

ci rcunmstances woul d require funds on an expedited
basis. Wuld that be true?

A Yes.

Q And there are occasi ons where you woul d
E-mail Denny Chittick and say can you provi de ne
X dollars within two or three days; correct?

A Yes.

Q And frequently he was able to do that?

A Yes.

Q And in those instances -- and | know
every case and every transaction woul d be
different, but on many of those instances woul d
Denny Chittick through DenSco wire funds before
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the | oan docunents were signed and notarized?

A There may have been occasions where he
woul d send the funds to title prior to title
obtaining the -- or prior to the | oan docs being
execut ed.

Q And were there occasions, Barry, where
M. Chittick would wire noney directly to you as
opposed to through an escrow agent or a title
conpany?

A | believe there nay have been one
occasi on that that happened.

Q And we'll see this in the E-mails, and
you and your counsel may have seen this when |
forwarded the documents, but there are occasions
where you're talking to Denny Chittick about doing

the | oan outside of escrow Do you recall that?

A Fundi ng outside of escrow?

Q Yes.

A Yes.

Q Can you explain the nmechanics of that

situation? How would you do that?

A Well, everything went -- | think that
happened a handful of tinmes. | don't specifically
remenber how many. But that was nore a function
of necessity because | would guess the tineline
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Issues. So if he funds through escrow, so to
speak, then the sellers would have to sign -- the
title conpany would put that |oan on the HUD in
the settlement statenent that the sellers would
sign.

And when him-- at |east when Denny
and | were tal king about funding outside of
escrow, we were talking about all the noney is
still going to the title conpany, but he was --
but he didn't need to be put on there as the
| ender on the HUD because -- because it would
slow the transaction somehow.

Maybe ny sellers had al ready signed,
and | got in a cash crunch and said do you have
money avail able? He said yes, and |'d say can we
fund this one outside of escrow? Instead of
having title possibly delay it or have to re-sign
the borrowers, can you just send the noney and
|'lIl execute the docs directly with you? And, you
know, he recorded them hinself.

Q So he would wire the nmoney still through
atitle conpany?

A Yes, exactly.

Q And then he would follow up with having
you sign whatever necessary |oan docunents there
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woul d be?

A Vell, as | recall it alnost always, |
woul d sign -- send signed docs before he woul d
send the wire. | don't specifically renmenber a
time where he woul d shoot -- you know, sending
W res out w thout having ny signed docs.

Q A nmonent ago you tal ked about a HUD
statement, and by that you're referring to the
settlenment statenment that's generated that would
identify the fees and charges and how t he noney
I's being used in the transaction?

A Correct.

Q Do you think over the period of tine
from 2006 or so to 2016 you were able to gain an
opi nion about M. Chittick, his personality, his
qualities, that kind of thing?

A Yes.

Q What woul d you share with us, and what
we woul d share with the jury, in ternms of your
view of Denny Chittick, his strengths, his
weaknesses, his personality traits?

MR. STURR (bject to form and
f oundati on.
MR. MURPHY: | also object to form

A Vel |, obviously once |I found out Denny
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so, you know, to a degree | have kind of two
states of -- nmy opinion of himnowif | were to
share it with you would be different than they
were prior to when he died.

Q Let's break that down then, if we could.
Do you renenber how you | earned -- and we'll see
sone docunents that are timed right around the
tinme of the suicide on July 28, 2016. Do you

remenber how you | earned about the suicide?
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Q You indicated that your view or
I mpressi on of Denny may have changed as a result
of the suicide. Let nme ask you what your
I mpression of Denny was before his suicide.
MR STURR. (hject to the form
f oundat i on.
MR. MURPHY: Same objection.
A | thought he was very fair. | thought

he was a straight shooter. He and | shared a dry
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sense of hunor, and he was -- | believe -- he

woul d do things |ike just automatically send you

back overpaid interest when you paid a |oan of f

or when a title conmpany sent in too nmuch noney,

and that was rare.

Val | ey was doi ng that.

| don't think anyone else in the

You woul d have to request

It or else they could potentially keep hundreds

or thousands of your dollars.
standard, and it still

specifically cal

And it is pretty
Is today, that if you don't

your hard nmoney | ender and tell

hi m you want your noney back, they'll just keep

it.

Denny wasn't |ike that. He would

just -- a check would show up in the mail or --

and so, you know, | |ooked at things that there

were a |lot of snall

did that --

of deals for over a decade, yeah

coul d trust the guy.

i nformation,

inon the famlies,

things |like that that Denny

and working with a guy over hundreds

felt like |

We didn't share a | ot of persona

over E-mail or over the phone.

Q

but, you know, occasionally did check

each other's famlies, just

Do you renenber that he was married to

Huney- Vaughn Court Reporters,
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transactions you felt that you could trust him
Was that your testinony?

A | felt like he was trustworthy.

Q And did you gain an understanding that
he trusted you as well over the years?

A Yeah, | think there was a nmutual respect
because of the -- we were both -- ny brother and
| were successful real estate investors; and, you
know, like | said, at the tine | thought Denny was
a, you know, very successful real estate |ender.
So we were both respected in the industry and so
that, you know, just kind of a nutual respect for
each ot her

Q Some wi tnesses have observed that he was
really smart, particularly with nunbers. Ws that
your experience?

MR STURR (bject to form

A Yeah, | don't specifically renenmber that.
| thought -- I'd never had that thought. | always
pictured himsitting in front of a conputer, so
anything he'd rattle off | guess | just thought
came out of a calculator.

Q So you didn't gain an opinion of whether
he was smart or not?

MR STURR (bject to the form
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A Vel l, | thought Denny was intelligent.
As far as being sone type of wizard with nunbers,
| knew he was neticulous with his bookkeepi ng.
| knew that -- at |east that was ny inpression.
And, you know, he seened to run a business very
straightforward. | nean, he was -- he was keeping
track of stuff.

He -- if | didn't get hima paynent
on the 1st, even if it was ny 200th loan with him
you know, on the 3rd or 2nd |'d get an E-mai
sayi ng where the hell's ny noney, which was
partially his dry sense of hunor, but also, you
know, | appreciated that about him

| think that actually happened once.
G her than that, | don't think we ever missed a
paynent on the 1st. And that was a -- turned out
to be a bank -- an oversight or sonething. |
don't renmenber what the cause was.

Q VWhen you' re tal king about paynent, are
you tal ki ng about interest paynents on the | oans?

A Correct.

Q You know, it |ooks in the docunents,
Barry, as though there were tinmes when you woul d
ask Denny Chittick for advice about hard noney
| ending in connection with some of the work that
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you were doing. |Is that a fair observation?

A Yes.

Q And was he willing to share with you
| essons he had | earned and ways that he thought
you ought to go about hard noney |ending?

A He was extrenely hel pful and gracious
with his tine,

Q |'ve seen in a couple of docunents, as
have you, where you thanked himfor the tine he
spent in being available to talk about hard noney
| ending. And were there occasions when you tal ked
to himabout the business of hard noney |ending?

A Yes.

Q Did you gain the inpression that he was
good at the business of hard noney | ending?

A Yes.

Q And by that he understood -- he had good
| oan docunents, knew what they allowed himto do
and knew how to enforce thenf?

MR, STURR (bject to the form

foundat i on.
A VWen | say he was good, | just had the
I mpression that he -- he was working with a bunch

of other borrowers |ike nme that never m ssed the

paynents and he was getting good | oans on deal s
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of the | oan docs and | oan procedures. Did you
gain the inpression that he understood how to
saf equard his nmoney when he was making | oans and
how to protect his secured position when he was
maki ng | oans?

MR STURR: (hject to form and

f oundat i on.
MR. MJURPHY: Sane objection.
A Yes, | respected his opinion on those
mat ters.
Q And you were also an investor, as was

your brother, right, in DenSco?

A Correct.

Q And do you recall that the business
model for DenSco as it related to its |oans was
that it sought to nake sure that its | oans had
proper loan to value ratios?

MR. STURR: Form and foundati on.

A Yes.

Q And did you see himapplying that when
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he | oaned noney to you and your entities, that he
wanted to make sure there was proper security for
t he | oans?

A Yes.

Q And as it related to safeguarding the
money of DenSco in connection with making the
| oans, did you understand that he understood the
need to make sure that the noney was wired to the

proper location to make sure that it was used

properly?
MR STURR: Form and foundati on.
A That was never even a part of our
di scussi on.
Q | nmean, it's pretty fundanental to a

hard noney | ender that you nake sure that you're
saf eguardi ng the nonies that you're | oaning and
you nmake sure that you are secured properly on the
| oan; is that fair?

A Right. | would never inagine he'd send
money anywhere other than, you know, a proper
pl ace.

Q And did you al ways understand that he
was requiring a first position lien or deed of
trust on the | oans he was naking to his borrowers
| i ke you?
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A Yes.

MR, MURPHY: (bject to form

Q And so in order to do that in Arizona,
he woul d need to make sure that he recorded the
deed of trust against the property that was the
subject of the loan in a tinmely way?

MR STURR Form

A | really had know edge of Denny's
procedures as they related to my conpany, so --
and | assunmed that that's how he was doing it
everywhere; but, yes, he -- | assuned that as he
did wth us hundreds of times, he was recording
the deeds of trust and getting the appropriate
docunents and sending noney straight to the title
conpany.

Q And was that your experience fromthe
first loans that you nade with DenSco in roughly
2006 or 2007 forward?

A Yes.

Q You indicated that he was neticul ous
with his bookkeeping. How were you able to
concl ude that?

A Wl l, that is an exanple of one of those
opi nions that changed after his death, because
prior to his death | thought he was tracking a
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$50 million loan portfolio of $200,000 | oans
successfully and had been for over a decade.

Q And what did you learn after his death?

A | learned that that wasn't the case. It
seened |like there was a -- the Denny | |earned
about after his death is not the Denny that |
t hought | knew.

Q And are you tal king specifically as to
the relationship with Scott Menaged as a borrower
from DenSco?

MR STURR (hject to form

A Well, after his death I questioned
everything | thought about him So | found out
about the relationship with Menaged after his
death, and | had never even heard of the guy. And
then when | heard -- you know, found out that he
had $45 mllion lent to this single guy, | thought
| do not know this Denny. This isn't the guy |'ve
been talking to on the phone.

Q Have you been abl e since Denny's death
to be able to determ ne how he allowed hinself to
get in this position at DenSco?

MR. MURPHY: (bject, calls for
specul ati on.
MR STURR And form
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A | think | have an understanding of where
this -- everything went wong, of the flawin his
procedure that allowed himto be conprom sed.

Q And what is that?

A Again, this is based off of ny
under standi ng, but | believe he was not doing an
adequate job of ensuring that he was -- the noney
he was sending out was secured in first position.
And that was the result of himwring -- ny
under standing, was wiring funds directly to a
borrower instead of -- when a trustee sale is
purchased and you're the | ender, typically the
procedure is to get a cashier's check nade out to
the trustee and deliver it to the trustee.

Q So what he did with Scott Menaged, that
Is as you've observed that he was not making sure
that his |oans were being properly used and
secured in first position, that was inconsistent
with how you viewed Denny Chittick did business
before his death?

MR STURR (hject to form

A That was a conplete 180 from what |
t hought of Denny and how he oper at ed.

Q And do you have any sense today as to
what it was about that relationship between him
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and this Scott Menaged that caused himto | ower
his guard or do something out of the ordinary with
respect to protecting his noney and his lien
positions?

MR. STURR: (bject to form and
f oundat i on.

MR, MJURPHY: | object, calls for
specul ati on.

A | don't know.

Q Do you know whet her he had any probl ens
with any other borrowers in the sane way that he
had with Menaged where he showed a | ack of care
with the use of the DenSco funds and securing
first position |iens?

MR, STURR  Form and foundati on.

A Menaged was the first borrower | had
ever heard of that Denny had a problemwth and
still the only. 1 don't know of anyone el se that
cones to m nd.

Q Do you know, Barry, whether before
his death Denny ever spoke to anyone about the
probl ens he had with Menaged or his loan -- his
| ending relationship with Menaged?

A | don't. Once | realized Denny was
dead, | had a wife and a young famly, and |
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bel i eve one of -- my son or ny daughter was just
one year old or less. And quite frankly, | just
conpartnental i zed that whole issue and put it --
| mean, haven't thought about it.

| didn't speculate. A lot of guys
were call -- not a lot, but people would want to
talk about it, and | just didn't want -- | just
wanted to nmove on and focus on ny famly.

That's one thing | took from
Denny's death was that guy woul d answer his phone
anywhere. He'd take a call and he'd be out on the
field coaching his kids and answered in the mddle
of the night. And | thought, man, you know, this
guy's priorities were screwed up. And it went
off the rails, apparently.

And just in hindsight maybe he
woul dn't have felt -- yeah, | don't want to
speculate. | nean, | just thought it was an
unfortunate thing, and | thought, you know, he
probably wi shes at the end he woul d have spent
more time focusing on his famly. So | didn't |et
Denny's suicide or specul ation about what nay or
may not have caused it take away fromny famly.

Q Sone witnesses have observed that he may

have been too trusting, that is Denny Chittick,
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with sonme of his borrowers. Do you have any basis

for -- do you have any opinion about that at all?
MR. STURR: (bject to form and

f oundat i on.

A | only know what | saw in ny experience
with Denny, and | was always -- | always felt |ike
he was being diligent and was -- you know, | never
t hought he'd lend me nore than a house was worth.
| never thought he'd I end me nore than was
appropriate for the hard noney nodel, regardless
of our history together

He was pretty straight -- |ike |
said, prior to his death | thought he was a pretty
straitlaced guy. He just played by the rules.

Q Wul d you agree with me that the things
that Denny Chittick did with respect to Menaged as
a borrower were conpletely counter to the typica
hard noney nodel that hard noney |enders follow?

MR, STURR (bject to form and

f oundat i on.
MR. MJURPHY: Same objection.
A Yes.
Q And coul d you explain that answer?
A Well, as | stated earlier, the hard

money nodel is -- and the success of the hard
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money nodel is based on getting appropriate
security for the nmoney you |l end; and Denny was not
doing that, apparently fromwhat | can see.

Q So woul d you agree with nme that at |east
the followng three things are inportant to a hard
money | ender and a part of the hard noney nodel ?
It woul d include nmaking sure that the noney gets
to the right location, to the right party; that
there is sufficient security in the property to
cover the loan; and that you have properly
recorded in first position the deed of trust
recording -- protecting the |oan?

A That's correct.

MR, STURR (bject to form and
f oundat i on.
MR MURPHY: Join.

Q And in your experience as a hard noney
| ender and having worked with hard noney | enders,
that's fundanmental, and all hard noney | enders

understand that as a part of doi ng business;

ri ght?
MR STURR: Form foundati on.
MR. MURPHY: Same objection.
A That's the business as | understand it.

Those are the nost inportant things.
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Q And you understood, having worked with
Denny Chittick over that period of time that you
did, that he understood as a hard nmoney | ender that
that was the nodel he needed to follow and did
follow, right?

MR STURR: Formand foundati on.

A Yes.

MR DeWJLF: Al right. Soit's
been a little over an hour. Do you want to keep
going or how are you doing? Do you need a break?
O | can do whatever you W sh.

THE WTNESS: |'mgood. Maybe we'll
take a break here in 15 m nutes.

MR DeWJLF. Al right. Debbie, how
are you?

THE COURT REPORTER. Onh, |'mfine.

MR, DeWJLF: Ckay. Let us know.
Sometines we forget that you have to take breaks
too, so just let us know.

Q So I'mnot going to ask you about the
next document in the stack of docunments, but | do
want to go to the subscription agreenent, which is
the docunent after that, Barry.

MR DeWJLF: And it would be 730;
and, Ryan, it's 63891.
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(Exhibit 730 was nmarked for
I dentification by the reporter.)

Q Actual Iy, you know what, |'mgoing to
move on. |'mgoing to come back to one, because
you actual Iy signed a subscription agreenent
later. |'mnot going to ask you about that.
Let's go on to the next docunment in that stack,
which is Bates stanped 62152.

(Exhibit 731 was marked for
I dentification by the reporter.)

Q Barry, this is E-mails between you and
Denny Chittick. They're dated January 3, 2012.
Do you recall these communications?

A Yes.

Q And a part of the comrunication relates
to you becoming a father. Do you see that?

A Yes.

Q And there were tinmes when you and Denny
Chittick would share information about the
experience of having children; right?

A Yes.

Q And in your E-mail you're also asking
for a request for noney fromDenny Chittick for a
purchase of property; right?

A Yes.
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Q And let's look at his E-mail back to
you. The |ast paragraph it reads, "Ck, attached
are the docunents. Let me know what bank and bank
account you want ne to transfer the noney to.
Just need the aba and account nunber. Thanks,
dc."

Did | read that correctly?

A Yes.

Q So was this an occasion where he was
Wi ring noney directly into your bank account?

A | don't -- | specifically recall that
di scussing our children, but | don't -- like |
said, | don't have any recollection of Denny
wiring -- other than just one time maybe, wring
money directly to my account, so --

Q kay. And was this --

A And |'mnot a hundred percent certain,
because | was -- yeah, that could be the case
here. |'mnot certain that this is what was
occurring here, but it could have been.

Q Vell, he clearly trusted you, and |
guess I'm-- it appears as though there was a
fairly informal process of you asking for noney
and himbeing able to turn around and get you
money fairly quickly. Was that your experience
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with hin?

A Yes.

Q And does it refresh your nenory that on
sone occasi ons, because of the |logistics of the
deal, that he would wire noney directly to you as
opposed to through a title conpany or an escrow
agent ?

A At this time | do not remenber him
wiring direct to my accounts.

Q So let's ook at the next documents, and
let's mark that 732.

MR, DeWULF: And that's 62498, Ryan.
(Exhibit 732 was marked for
i dentification by the reporter.)

Q Barry, | want to focus your attention on
the top of that first page. There's an E-mail
fromyou to Denny dated February 14, 2012, and it
reads, "lI'mnot sure, but let's just do it outside
of title, if that's okay." And then he wites you
back | ater that day, "No problem I'll send you
docs today."

Do you see that?

A Yes.

Q Now, this would reflect the fact that
you' re asking himto forward noni es outside of the

Huney- Vaughn Court Reporters, Ltd.
515-288-4910


http://www.huneyvaughn.com

o o1 AW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 55
title conpany; correct?

A That's incorrect. So as a honebuyer,
we woul d commt to buying a house in cash or just
buying it. W're buying it no matter what. So
occasionally, if | remenber correctly, people
woul d say -- would see a borrower on the -- or
|"'msorry, a |lender on the settlenent statenent
and woul d wonder if the deal was actually going to
happen, like has this really been approved, are
we -- what are we waiting for, this --

And so in reflecting on this, what |
think we were discussing here -- when we said
"outside of title," he still sent the noney to the
title conpany, but | didn't send -- and this is
anot her instance, as | discussed earlier, where
maybe it was -- well, let's see. Wen did | send
this? On a Tuesday shooting for a closing on
Friday. Wiere it could have been an issue of
tineliness. Mybe the borr -- the sellers had
al ready signed or they were out of state and title
had sent the docs.

And when | said "outside of title,"
it didn't nean send nme the noney, Denny, and I'l
use it. It nmeant |'mnot going to have the title
conpany put you on the HUD. It neans, you know,
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iIf I"'mbuying it for a hundred and -- a hundred

t housand, then you send themthe 90,000 and -- or
85 grand or whatever you're sending ne, and ||
send themthe rest.

Q All right. So as we're looking at this
Exhibit 732, where would he then be transferring
the nmoney if it's outside of title?

A Well, the way himand | referred to, at
| east with Denny and | when we said "outside of
title," that means that the title conpany isn't
going to put the lender on the settlenent
st at ement .

Soif it's -- if it's through title,
that means the title conpany is going to -- at
| east this was how we worked together. If | --
typically | would just say, hey, we're doing it.
It's at -- Chicago Title's closing it, and go
ahead.

But there were tines where because,
like | said, of timeliness or some other issue
where he would just wire it -- 1'd send himthe
title conpany wire instructions or he woul d
still -- 1'd forward themon fromthe title
conpany, but he would fund the title.

| mean, | don't -- | really don't
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ever remenber himsending noney for a real estate
purchase directly to nmy account. This was al ways
still going to the title conpany. | didn't touch
the noney and send it through. | nean, it would
be inefficient anyway, you know, fromthe amount
of volume we're doing to account for it all. He
woul d just not -- and | don't think he would have
done it, at least the Denny | knew then. |

woul dn't even ask himto do it. There's no point
init.

So, yeah, he -- this -- outside of
titlement, they're not going to have to wthdraw
docs or they're not going to put you on the
settlement statenent. You're just going to send
the noney to themand I'mgoing to execute the
docs and get them back to you.

Q Were there times when your execution and
notarization of documents |agged the noney being
placed with the title conpany?

A Yes.

Q And | saw on sonme of the docunents that
you woul d typically have your nother notarize the
documents for you?

A That's correct.

Q Were there other tinmes when you would
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send docunents unnotarized to Denny and he woul d
have them notarized by soneone in Arizona?

A Yes.

Q Do you renenber who he used to notarize
t he docunent s?

A | do not recall.

Q Do you renenber a woman naned Veronica
Castro? Does that ring a bell?

A | don't.

Q You never had any dealings wth a wonan
named Veronica Castro?

A No. And it wouldn't be common for ne to
see the notarized -- you know, 1'd send hi mwhat |
had and then cl ose the deal when we were fixing up
t he house; so, you know, that next conmponent of it
woul dn't be common for me to see, at |least on a
regul ar basis.

Q Let's |l ook at the next docunent, Barry.
Let's nmake that 733. And it's stanped 63184.

(Exhibit 733 was marked for
i dentification by the reporter.)

Q Thi s docunent, Barry, references an
attachment of a private offering menorandum 2011.
Do you see that?

A Yes.
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Q Do you recall whether you first becane
an investor with DenSco in 2011? | apol ogi ze.

The date of the E-mail is May 7, 2012. Do you
think that you would have first become an investor
around that time?

A Well, | had seen this -- | actually
don't renmenber specifically when | becane an
I nvestor; but if you could refresh ny nenory, that
woul d be great.

Q | think --

MR. STURR  John, excuse me for
interrupting, but it looks Iike he has the wong
document. He's got a multipage document.

MR DeWJLF: On.

MR. STURR:. And you've got a single-
page docunent .

MR, DeWJLF: I'msorry, that's a
good point.

Q So there should be, the document in your
hand, it's just a very short E-mail at the top of
t he page.

MR. STURR  Yeah, | think you
ski pped over one of the stack, John. Forgive ne
for interrupting.

MR, DeWULF: No. | may have.
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MR, STURR  The docunent that |
think he's looking at is the subscription
agreenent, and the next docunment is the E-mail
you' re tal ki ng about.

MR, DeWJLF: Ckay. Yeah, so drop
that, and then if you could go to a docunent
that's stanped 63184.

Debbie, if you could help himwth
t hat .

(Exhibit 733 was re-marked for

i dentification by the reporter.)

Q So going back to my question earlier
this references a private operating menorandum
You don't recall when you first becane an
I nvestor?

A Vell, I knowit was -- | don't recal

the specific year

Q So | et me back up, because | shoul d have

asked this question. Wy did you use DenSco as a
| ender on the transactions you were doing? D d
you not have liquidity sufficient or why did you
need to go to a hard noney | ender to borrow?

A Because we needed to borrow funds.

Yeah, an insufficient liquidity, especially in the

begi nning of our professional investnent career.
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Q And when you finally decided to becone

an investor in DenSco, why did you decide to do

t hat ?

A Vell, | did that because |I had noney in
an IRA, and | didn't want to -- | wanted a pl ace
to invest it for a return. And at -- as | said,

prior to his death | felt very confortable with
Denny and his procedures and --

Q Do you recall, Barry, whether in
connection with becom ng an investor with DenSco
that you reviewed the private operating
menor andun®

A Yes, | had.

Q But you understood the way he did
busi ness because you had done business with DenSco
for a period of tine as a borrower; right?

A Correct.

Q And so you at |east believed prior to
Denny's death that he was doi ng things consistent
with a hard noney nodel of making sure that the
| oans were properly secured and that the noney was
saf equarded so it was used properly; fair?

A Absol ut el y.

Q All right. Let's |ook at the next
document in that stack, and it is stanped 63890.
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(Exhibit 734 was marked for
i dentification by the reporter.)
Q So, Barry, I'mjust going to ask you
really quickly. The E-mail that begins about a
third of the way down on that page is fromyou to

Denny Chittick dated August 21, 2012. Do you see

t hat ?

A Yes.

Q Let's |l ook at the second paragraph of
that E-mail. It reads, "Thinking about the hard

money business idea again, along with the ppm Do
you have a note or subscription agreement? |f so,
would you mnd if | read through that? ['d |ike
to know the level of fine print and sign your life
away soneone has to do before handing me a check.
Probably simlar to the forms the anesthesi ol ogi st
has patients sign."

Was this communication in connection
with you becomng an investor or was it you were
wanting to know nore about how DenSco did
busi ness?

A This woul d be me exploring the
necessary -- yeah, how Denny did business. How a
hard noney | ender did business.

Q You hadn't started your work through
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Kayak Capital as a hard noney |ender as of this
August 21, 2012 date; right?

A Correct.

Q Were you able to use the information
that you gained fromDenny Chittick in connection
wi th hard noney lending to start your own
busi ness?

A | would say that | didn't take his
i nformation and start ny business, but |
definitely | ooked at himas one of the many
sources, resources | could call on to understand
t he busi ness better.

Q And there are references in the E-mails
about you thanking himfor sharing information.
Wuld it be true over the tinme that you knew him
that he did share with you how he went about hard
money | endi ng and the business practices he
fol | owed?

A Yes.

Q And did you feel that the business
practices he foll owed were a good nodel for how
you woul d want to be a hard noney lender if you
started your own business?

A VWell, at the tine | perceived him as
having -- being successful, and so | thought he
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was a good -- you know, one of many resources |
could look to to see the inner workings of a
successful |ender.

Q | ' m goi ng through sone of these
exhibits, Barry. | don't think |I need to ask you
about all of them so I'mgoing to kind of nove
t hrough sone of these to save us sone tine.

Let's go to -- let's skip the next
docunments and go to what's nmarked as 64130. It's
dated Septenber 17, 2012.

(Exhibit 735 was nmarked for

i dentification by the reporter.)

Q Let ne be quick about this, if | could,
Barry. Your note to Denny Chittick dated
Septenber 17, 2012, says, "I nean, let's fund
outside of escrow." And then you go on, or the
|ater E-mail reads, "Let's close Marshall outside
of escrow if you haven't already contacted the
title conpany.”

So woul d this be an instance where
moni es woul d be funded still through the title
conpany but not reflected on the HUD or are you
descri bi ng sonet hing el se?

A Nope, this is where noney goes still to
the title conpany, just not -- yeah, |'m not
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tal king about sonething else. This is where Denny
is still sending noney to the title conpany.

Q So let's ook at 736, which is the next
document in the stack.

(Exhibit 736 was marked for
i dentification by the reporter.)
MR MURPHY: What is that document?
MR, DeWJLF: Oh, I"'msorry, it's
61 -- I'msorry, 64147, Ryan. | apol ogi ze.
MR. MJURPHY: Thank you.

Q So your E-mail at the bottom of that
first page, Barry, reads "That" 450,000, "450K,
house got postponed. Can you help me with cash
flow forecasting/ managenent over here? Do you
use a programw th lots of bells and whistles you
can reconmend or are you doing it on sone
honenade Excel " spread -- "worksheet? Thanks."

Are you asking for advice about hard
money | endi ng here?

A | believe so. | was asking how he did

Q And then you wll see his E-mai
foll ow-up he tal ks about his practice and
procedure. 1Is this a part of what you earlier
observed were kind of meticul ous recordkeeping
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practices by hinf

A | guess. This isn't that meticul ous,
but, yeah, in general | just -- | was interested
in his opinion because, you know, my under standi ng
was he had hundreds of |oans and 40 or $50 million

out and was doing it successfully. So | would

approach himwth, well, | was thinking about the
hard noney business. You know, | -- and how I
would doit. |'d see -- I'd also touch base with

Denny and see how he's doing it.

MR DeWJLF: Wy don't we take a
brief break, if we could. You can stretch your
| egs, maybe use the rest room Debbie, you can
get alittle bit of a break. W've been going a
while. And do you think ten mnutes woul d be
sufficient?

THE WTNESS: That's plenty of tine.

MR DeWJLF: So let's get back in
about ten till or so?

THE WTNESS: Al right, great.

MR DeWJLF: Al right. Thanks.

(A recess was taken.)

MR. DeWJLF: Ryan, are you on the
l'ine?

MR, MURPHY: | am
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MR DeWJLF: Ckay. Barry, are you
good to go?

THE WTNESS: You bet.

MR DeWJLF: Al right. Thank you.
Again, | appreciate you com ng down. | know you
got weather there, and | appreciate you comng for
t he deposition.

Q Let nme ask a couple of -- | want to
circle back on a couple of questions. There are
E-mails, and I'mgoing to try not to go through
sone of these if | can just cover the subject
matter w thout having to nake the docunents
exhibits, where you're asking for some advice on
things |ike pediatricians and baby-sitters and
that kind of thing. You recall that?

A Ceneral ly, yes.

Q Wul d you have cal |l ed your relationship
with Denny Chittick a friendship?

A Yes.

Q But did it appear to you now | ooking
back that there were things about his life that he
didn't share with you?

MR, STURR (Cbject to the form

A Yeah, there were things he didn't -- you

know, he didn't share anyway. | nean, it's not --
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in retrospect. But, yeah, particularly the fraud

and the way everything went down, yeah, | was

surprised at all that. |G

Q There are sone references in some of the
communi cations about technol ogy and the use of
technology. Did you draw any concl usi ons about
Denny Chittick being technol ogy savvy?

A Well, it was ny understandi ng he had
successfully -- had had success in a technol ogy
conpany prior to starting the hard noney | ending
busi ness, so | kind of gave himthe benefit of the
doubt that he knew what he was doing in that
real m

Q Do you recall ever giving Denny Chittick
advice? | know we tal ked earlier about him
sharing with you sone of his know edge and
experience in the hard noney | ending business. Do
you recal |l ever giving himadvice about anything?

A Yeah, | would talk to him Like | said,
| think there weren't a |ot of places -- fromny
friendship wth Denny and what we di scussed, there

weren't a lot of areas of his life |I knew well
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enough to give advice, but | think on occasion
woul d -- Denny was so available to borrowers that
| just thought, man, you should cut it back a
little bit. | think | mentioned that previously
that -- so | mght have shared sonething about,
hey, you should get some help in there. You
shoul d, you know, be nore conscious of keeping
your free time free as opposed to working day and

night. One of those deals where --

Q -- to that advice?

A |'msorry, what's that?

Q | apol ogize. | cut you off. Go ahead.
A Ch, just one of those things where you

would -- as a friend you woul d hope -- one of
those things where if he didn't answer your cal
| ate at night or respond to an E-mail at 10 p.m,
you' d kind of be glad in a way, even though it was
a work deal. \Wich never happened; but, | nean,
just in general you send themout, fire them out
at all hours and maybe hope one doesn't come back
and he's just hanging out.

Q Do you recall how he reacted to your
advi ce about things |ike that?

A Yeah, | don't recall broaching it too
directly except for maybe once or tw ce, and, you
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know, he said he's got it covered, you know. He
said -- | think he appreciated it, but just said,
yeah, thanks, you know. [|'mdoing ny thing over
here and |'ve got a pretty good system And |
actually thought it's hard to change systens, so,
| mean, it makes sense.

Q Do you know whet her he was getting help
from anyone in connection with the DenSco
busi ness?

A | don't know that anybody -- | guess
the only people | knew affiliated -- that were
affiliated with the business were Denny and his
attorney David, and |ike on an ongoi ng basis.

Q A comment has been nade by sone
I nvestors that Denny was really careful with his
money, and some mght call himcheap. Did you see
t hat evi denced anywhere or do you have any opinion
about that?

MR STURR: Form

A Yeah, | thought he was -- himand | both
came froma -- ny understandi ng of Denny was t hat
we both came froma simlar background and a --
kind of a small town, and noney was hard to nake
in kind of rural small-town areas. And he
respected -- he was wise with his noney, so that
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was another thing that we really had in common.

| mean, | think a ot of guys that
| ran into in our business were particularly
interested in the show and the flash, and | coul d
relate to Denny in, you know, driving an ol der car
and just, you know, being a good steward of the
money as | -- as | had interpreted himto be, you
know, prior to his death.

Q Did he ever talk to you about attorneys
fees or conpl ai ning about the cost of attorneys?

A He did nention that one tine | remenber,
or that | thought of.

Q VWhat do you renenber?

A VWll, | couldn't renenber if it was in
an E-mail or a discussion. | nean, I'mhoping it
was an E-mail, but he -- you know, he just said --
when we had discussed -- | don't specifically
remenber what it was in relation to, but sonething
l'ike |'mpaying themso damm nuch noney they
better do it type of thing.

Q You don't renenber what it related to?

A | don't. And | don't even specifically
remenber -- you know, it was a -- it was sonething
| thought of that -- you know, | can't put -- it

just stood out because | could relate. That's how
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| feel about all attorneys. They're paid a |ot of
money, so they should do a good job.

Q There were a couple of occasions where
| saw in the docunents where you had referred
I ndividuals to David Beauchanmp. Do you recall
t hat ?

A Yes.

Q Do you renenber why you referred thenf

A Well, at the tinme prior to Denny's
death, you know, | assumed David was part of --
seened to be an instrumental part in the -- in
this really successful hard noney business. So
these were guys that were interested in the hard
money business; and in the sane fashion that Denny
opened -- open to dialogue with ne about -- was
open to dial ogue with me about the business and
just was hel pful in general, | kind of wanted to
pay it forward.

So when guys would call me and say
how do you do this or what about this or do you
know anybody that does this, prior to Denny's
death I would say, you know what, if you really
want to get into the weeds on it, call the -- you
know, Denny's attorney. This guy's a great hard
money | ender for 15 plus years.
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Q Do you recall actually reaching out to
Davi d Beauchanp at some point to have himdo or
provi de you | egal services or give you |ega
advi ce?

A | do remenber contacting himand as
part of our diligence in considering starting a
busi ness, a hard noney | endi ng busi ness.

Q And was the hard nmoney | endi ng busi ness
what ended up bei ng Kayak?

A That's correct.

Q And had you reached out to David
Beauchanp because you had gai ned a favorable
| mpression of hin®

A Vll, | had -- | reached out to himon
the advice of Denny who said call David. He's --
he can help you do that or he'll be able to answer
questions about that.

Q Do you recall Denny ever sharing with
you any of his views or opinions of David
Beauchanp at any tine?

A | don"t. | just renenber the fact that
| think that if | had a positive view of David, it
wasn't because Denny said this is an anmazi ng guy.
It was just that Denny associated with him
regularly, and I knew he was involved in the
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busi ness, in Denny's business; so that's where |
gl eaned that -- you know, my thoughts about David,
initial thoughts.

Q W' || see these docunents later in your
deposition, but do you recall that after Denny's
death you conmuni cated with David Beauchanp with
respect to trying to pay off nonies that were due

on | oans DenSco had nmade to you?

A | do.

Q Was he hel pful to you in that regard?
A He was.

Q You know, sitting here today, do you

have any conpl ai nts about David Beauchanp or his
| aw firm based on your experiences?

A Vell, | have one observation that sticks
with ne about David after coming to full light on
the events that transpired and Denny's death and
then the things | learned afterward, and that is |
just thought it was in retrospect -- and it seened
alittle odd at the time; but after Denny's death
David hopped right in there, you know, was very
proactive, got involved, but was particular -- and
| believe it's even in an E-mail, but then also in
conversations | had with himor he had with other
I nvestors, ny understanding is, | mean, was just
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very, hey, this -- receivers are a terrible thing.
You guys do not want a receiver in here. They eat
up all the noney.

And |I'm not exaggerating this
at all. And in hindsight you' re going, yeah,
that kind of makes sense, | guess, based on
the know edge |'ve gl eaned of the overal
circunstances that led up to and --

But he was just that's kind of
like -- and | think if the guy had -- was sitting
there truly giving the investors the best advice,
he' d probably say let's get a receiver in here
right away. This is -- this is not a one-nan job.
But alternatively, his professional |egal advice
was, guys, we'll work through this. You'll end up

getting a lot nore of your money back if I'm
running this. A receiver is the last thing in the
world that -- you won't get any of your -- you
know, you'll get a lot |ess noney back.

So | look at that conversation and
kind of that -- the couple nonths that transpired
after Denny's death and David's invol venent now
as somewhat curious as to what he was advi sing
everybody to do.

Q D d you actually have a conversation
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with David or are you tal king about the E-mails
that were sent to the investors?

A There were E-mails, and then there
were -- to nmy recollection, I was on at |east one
phone call with a couple other investors with

David and possibly Denny's sister after Denny's

deat h.
Q Are you referring to Shawna Heuer?
A Yes.
Q Do you recall that Shawna Heuer was the

personal representative for Chittick's estate?
A Yes.
Q D d you ever have any conmuni cations

wi th Robert Koehl er?

A | believe he was on a conference cal
with me. | don't knowthat | E-mail ed hi mabout
it. Likel said, | think it -- | had |ike a nine-

month-old or a year-old kid at home and a -- when
this was all going down and then a three- -- a
three- or four-year-old also, so | was --

Peopl e wanted to get -- to be
i nvol ved and discuss it and talk it through, and
| in general had just nade the quick decision to
focus ny energy on ny famly, because | didn't
feel like I could run parallel paths of being
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extrenmely involved in the DenSco thing and being
a good dad and husband, so | -- it was too
di stracting.

Q So you were not that actively involved
In monitoring what was going on at DenSco after
Denny' s deat h?

A Not nearly as active as | could have
been.

Q But you do recall that there was a
communi cation with David Beauchanp about receivers
bei ng expensive; is that right?

A Ri ght .

Q What specifically do you remenber him
saying, if you can recall?

A Vell, if | remenber correctly, it was
something to the effect of that -- he may have
even cited some study, where if a receiver's
invol ved, then plaintiffs -- plaintiffs end up
recovering 40 percent of the nmoney and -- you
know, it was sonething to that effect. | nean,
we were just -- he was really -- you know, made it
a point to have us understand that, man, this is --
let's get our arns around this, and a receiver is
probably not the best path if you actually want
to get noney back.
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Q Do you renenber having any di scussions
wi th himabout getting a forensic accountant
i nvolved to | ook at DenSco and what had happened
with all the noney?

A | think | do remenber that. | do.

Q And do you recall that the Arizona
Cor poration Conmm ssion got involved fairly quickly
after M. Chittick's death?

A | do.

Q And, of course, you know that the
Cor poration Conm ssion then sought the appoi ntment
of the receiver. Do you recall that?

A Yes.

Q So other than the comment that David
made about the receivers being expensive, any
other criticismor conplaint you have about him

or his law firmsitting here today?

A No.
Q Let's go back to these docunents. [|'m
going to skip the next one, which is -- | guess

Debbie has got it in front of her, but we're going
to skip that one, 74978; and then let's go to the
ne