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Introduction
The conception of a State and its responsibilities has unfolded a complex labyrinth since ancient
times, with a series of iconic notions to help determine the ideal State. The doctrine of Parens
Patriae is one such notion which is Latin for ‘Parent of the Fatherland.’ It envisages the principle
of public policy wherein the State protects and takes into custody the rights and privileges of its
citizens while discharging its obligations.1 It is the inherent power and prerogative of a State to
protect the persons under some disability and property of persons non Sui juris such as minor,
insane, and incompetent persons.2 However, there exists a fine line of difference between the
doctrine of Parens Patriae and the in Loco Parentis doctrine. The former includes long-standing
sovereign or quasi-sovereign interests of the State such health, public order and welfare that the
State interferes with when such interests are or threatens to be jeopardized.3 The latter involves
care that is temporary in nature and unlikely to affect state of affairs on a permanent basis.4
Evolution of Doctrine
The history of the doctrine of Parens Patriae dates back to the time of Edward I (1272-1307)
during which the English Crown subsumed all wardship over all natural fools and lunatics, a claim
that was officially recognized by the passage of the Statute Prerogativa Regis in 1324.5 Over time,
Indian Courts have interpreted it to involve the state’s quasi-sovereign interests as well. This theory
permits the State to bring to suit as guardian of the well-being of its general populace and
economy.6 Academically, there are two tests that guide the State in its decisions to assist hapless
victims within its territory. The first test is the ‘Best Interests’ test and second is the ‘Substituted
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Judgment’ test.7 In the former, the State takes foremost account of the interest of the victim rather
than the interests of his kith and kin or the rest of society as a whole. In the latter, the State steps
into the shoes of those under such disability and attempts to make decisions as such persons would
have made had they been devoid of such disability. 8 However, the lack of a firm conceptual
threshold has enabled State authorities to squander this doctrine. Consequently, under the aegis of
Parens Patriae, actions that are sanctioned as parental impetus are in reality, rendered nugatory.
Hope and fear for the State found easy reconciliation in this concept which has deviated from its
historic anchors.9
Impact of Doctrine on claim for damages
The first time this doctrine was codified and used pedantically in India was in the case of Charan
Lal Sahu v. Union of India.10 In this landmark case, the constitutional validity of the Bhopal Gas
Leak Disaster (Processing of Claim) Act, 1985 was put to test on the touchstone of Article 14, 19
and 21. It was contended by the Appellants that the Section 3, 4 and 11 of the Bhopal Act, 1985
insofar as they take away the right of the victims to represent themselves should be, declared
unconstitutional. The Supreme Court of India, in its judgment, upheld the constitutional validity
of the Act under which the Indian government gave itself the exclusive right to represent all Bhopal
victims in civil litigation against Union Carbide under ‘Parens Patriae’. The victims were no
match physically, mentally, financially and economically to the multinational company and thus
the onus was upon the State to further the ends of justice.11 At the end of an out-of-court settlement
in 1989, the company paid up $470 million to the Indian government as compensation to victims
who were left unable to work or with long-term ailments.12 But many received nothing and much
to their dismay, the sentence of those accused was also reduced to a charge of death by negligence
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(S. 304A, 336, 337 and 338 of Indian Penal Code) rather than culpable homicide not amounting to
murder (S. 304 of Indian Penal Code).13 The settlement was based on the earlier figure of 3,000
deaths and 70,000 injury cases; the curative petition has put the death numbers at 5,295 and injury
figure at 527,894.14 The victims of the tragedy, on the basis of a report of Indian Council of
Medical Research, say the actual death figure is five times higher than the figure quoted in the
curative petition and that most of the injuries were of permanent nature and not temporary as stated
by the government in the petition.15 Since the Bhopal Gas Leak Disaster (Processing of Claims)
Act 1985 took away the victims' right to file individual suits for damages, the government should
have felt a moral obligation to indemnify the whole exercise diligently under the garb of ‘Parens
Patriae’, due to which victims continue in their hurdled path to justice even today.
Impact of Doctrine in Medico-Legal field
In the medico-legal field, this doctrine has far reaching implications as well. In 2008, a mentally
retarded woman was brutally raped in a government run welfare institution in Chandigarh. 16 She
was found impregnated for nine weeks. A medical board was set-up to determine whether she had
the mental capability and comprehension to continue with pregnancy, which favored abortion.
Subsequently, an expert body was set up by the High Court of Punjab and Haryana, which
recommended continuation of pregnancy. On appeal, the Supreme Court exercising its Parens
Patriae powers, overruled it and ordered termination on the grounds that she was neither
“intellectually” nor on the “social, personal, financial or family fronts”, able to bear and raise a
child; allowing her to continue with her pregnancy would be a “travesty of justice” and a
“permanent addition to her miseries.”17 Contrary to all expectations, the woman did want to
keep the foetus.18 The extraordinariness of this case lies in the fact that it primarily works on the
assumption that a conception that has occurred due to a rape will be terminated willingly by the
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pregnant woman.19 Yet again, undesired intrusion in the choices of a person in a field as sensitive
and unique as a mother-child relationship seems to warrant more injustice than justice.
Another case where a woman was raped in the basement of a hospital which rendered her brain
dead in permanent vegetate state after being sodomised with a dog chain, draws much flak for
improper application of the Parens Patriae doctrine.20 The cardinal question in this case was who
would decide whether life support ought to be withdrawn in a particular case. Answering this
question, the Court declared that it was the hospital staff that had been of familial support to the
victim and not journalist who filed the petition for euthanasia. As the hospital staff clearly
wanted the woman to live, the request for passive euthanasia was rejected.21 The Court only relied
on the Airedale judgment of the House of Lords only one of two guiding tests, i.e., only the ‘best
interest’ test and not the ‘substituted judgment’ test and permitted passive euthanasia on a low
standard of ‘best interests’ which was decided by keeping the wishes of parents and relatives in
mind.22 The Court completely ignored the possibility of the victim herself wanting to concede to
passive euthanasia given the state of affairs from which there was no reprieve. This outlook
sidelines the concept of autonomy and self-determination even for a mentally incompetent person.
The judgment opens the door to passive euthanasia not requiring to keep in mind what course of
action the patient himself/herself would have taken and places more importance on the choices of
the relatives of the sick or disabled people.
Positive impact of Doctrine
There have been instances where Parens Patriae has also been put to optimal use. In the wake of
the devastating earthquake in 2001 in Gujarat, a Public Interest Litigation was filed by prominent
citizens seeking for a Court intervention to ensure speedy and efficacious distribution of funds, on
the grounds that the State did not have adequate infrastructure to justly discharge its herculean
duty of providing relief to the affected people.23 This PIL was refuted by the central and state
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governments on ground that the judiciary had no right to interfere in matters solely assigned to the
administrative authorities.24 However, the Gujarat High Court applied the Parens Patriae doctrine
and held that State has a constitutional obligation under Article 21 and that the contributors and
donors of these funds have the enforceable right to ensure timely aid. 25 The Supreme Court also
struck down a law which prevented the employment of men below the age of 25 and all women in
bars, under the pretext of a paternalistic approach to quasi-sovereign interests. The Court held that
such a restriction bars a person from exercising his right to profession which is a constitutionally
guaranteed freedom.26 Thus, the expansive outlook of the judiciary as was done in such cases must
be adopted in the prospective application of the Parens Patriae doctrine to ensure the State does
not encroach upon the rights of the people in furtherance of their parental objectives.
Chaose as outcome State intervention and Judicial misinterpretation
There is an unsettled dichotomous view that arises in the system of checks and balances with
respect to the Parens Patriae doctrine. On some occasions, the courts have served justice to rightholders but on the others, the judiciary themselves have, as elucidated previously, misinterpreted
this doctrine to the detriment of the people and caused further ruin. However, the judiciary plays
a tremendous role in ensuring upkeep progress in society. The Supreme Court in cases such State
of Kerala v. N.M. Thomas27and Kesavananda Bharati v. State of Kerala and Another28laid down
the role played by the Courts as ‘a State’ in discharging Directive Principles of State Policy in light
of Article 12. The doctrine of Parens Patriae is embodied in Article 38 (State to secure a social
order for the promotion of welfare of the people), Article 39 (Certain principles of policy to be
followed by the State) and Article 39A (Equal justice and free legal aid). Thus, the court takes on
the role of a parent whilst furthering the ends of such DPSPs.
However, the bigamous outcomes of this doctrine undermines the people’s trust in the state as well
as the judiciary as it is subject to arbitrariness and discretionary interference by the State or by
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improper interpretation by the Courts. Parens Patriae takes the view that that the state can
justifiably override the citizen’s right to freedom in order to further some objectives or idealistic
goal that rest on tenterhooks. The philosopher John Stuart Mill argued in his essay On Liberty that
only when there is harm or threat posed to others can restricting one’s liberty be justified. Mere
restrictions on grounds of ‘best interest’ are not a reason adequate enough.29 Although the State’s
Parens Patriae power is wide-ranging, it is not without boundaries.30 There must be a compelling
need exhibited in order to evoke such involuntary intervention only if there is no alternative to the
objective sought to be achieved instead of a prima facie intervention in an individual’s right to
privacy. There is a lack of procedural guarantee in such welfare doctrines since it is not subject to
any reasonable procedure, as is the case with tests for due process of law to be followed for Parens
Patriae applications in the United States of America.31 Any procedure that deprives a person of
life and personal liberty cannot be unjust, unfair and arbitrary.32 In the light of the potential misuse
and misinterpretation of the doctrine, it is time Courts in India move from application of Parens
Patriae to a procedure established by law, to win the faith of the people. Procedure established by
law has no scope for discretionary application. The application of Parens Patriae must be preceded
by proof and reconciliation with individual interests which more often than not, do not outweigh
State concerns.
Solutions proposed
In the absence of any preceding judicial pronouncement in India clearly stating the circumstances
under which Parens Patriae can be warranted, the author proposes a four-pronged solution. Firstly
and most importantly, there must be a clear weigh-off for the end result between what can be
achieved by the individual on his/her own efforts and what can be achieved only by State
obligations. If the case is such that desired outcome can be achieved by individual suits, Parens
Patriae must be eschewed and the Court should ideally dismiss such petitions on the ground of the
State exceeding its Parens Patriae powers. Secondly, both the tests, i.e., best interest test and
substituted judgment test must be strictly adhered to for the best outcome. Frequently, the
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substituted judgment test is sidelined but it is of grave importance for the court to keep in mind
what action the individual would have taken had the disability been cured. Thirdly, the doctrine of
Parens Patriae must be invoked when there is a larger threat to society in general or the scenario
where interests of others are also at stake and not just the disabled individual in question. Fourthly,
in cases of monetary issues such as money contributed by individuals towards a fund or trust, the
judiciary must be more proactive to ensure this money is being made utmost use of by the State so
that the State fulfils its Parens Patriae obligations.
Conclusion
This concept though benevolent in its intentions, has through the course of time shown tendencies
to blur the line of difference between an individual’s personal life and the duty of the state to
further equanimity in its sovereign and quasi-sovereign interests. Such parental powers of the State
must not be restricted completely as there also exist situations where citizens cannot fend for
themselves in light of grave injustice and it is the duty of the State to step in to aid people and not
be indifferent to such circumstances. But if this doctrine expands the powers of the State, there is
also expansion of duty of the courts to ensure no constitutional limit is exceeded on part of the
State. In other words, the theory of Parens Patriae adds yet another dimension to the field of
judicial activism. The onus lies on the courts as the final guardian of the rights of the people to
ensure proper and just utilization of this doctrine. While doing so, the courts must keep in mind
certain guidelines as suggested to ensure a procedure is followed to keep arbitrariness at bay. Thus,
this doctrine warrants cautious use to prevent the State from turning into a tyrant
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