CLAIMANT'S BURDENS AND VA'S DUTIES IN CLAIMS PROCESS (Chart I)

Claimant submits an original claim.
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VA Has Duty to Consider All the Legal Theories on
Which the Claim Could Be Granted (2)

.

o VA Has Duty to Notify

The VA must give notice to claimant and representative, if
any, of:

- the information and/or evidence needed to

substantiate the claim;

what information and/or evidence, of that needed to
substantiate the claim, the VA will itself attempt to
obtain;

what information and/or evidence, of that needed to
substantiate the claim, the claimant is to obtain and
provide to the VA.(3)

Is claimant’s application
“substantially complete™?
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information
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complete
application. (1)
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VA will deny
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CLAIMANT'S BURDENS AND VA'S DUTIES IN CLAIMS ADJUDICATION PROCESS

(Chart Il)

1l

VA must make “reasonable efforts to obtain the evidence necessary to substantiate”
claim, unless there is “no reasonable possibility” that assistance would aid in
substantiation, Assistance will not be provided: when claimant lacks legal eligibility
(i.e., lacks veteran status); when claim is inherently incredible; or when claimant
requests a benefit to which he or she is not entitled as a matter of law. ()

VA Has Duty to Assist

L L

The Two Basic Types
of Assistance(6)

Q

o,

VA Assistance in Obtaining Records (7) VA Assistance in Providing a Medical
Examination or Obtaining a Medical Opinion

VA must make reasonable efforts to obtain relevant in a Disability Compensation Claim (%)
government and private records; o VAmust provide & medical examination or obtain a
VA must continue efforts to obtain relevant federal medical opinion when the record:
records unless it is reasonably certain that the - Contains a medical diagnosis of current
records do not exist or further efforts would be futile. disability or lay or medical evidence of
If VA is unable to obtain all of the government and persistent or recurrent symptoms of disability;
private records it notifies claimant it will try to and
obtain, it must notify claimant of its faiture. (8) - indicates that disability or symptoms “may be

associated” with service; but
- does not already contain sufficient medical
evidence for VA to make decision on claim.

o VA duty to assist includes:

- Conducting a “thorough and contemporaneous
medical examination” when the medical
evidence in the record is inadequate;(10)

« Obtaining a specialist medical examination
when one is recommended by VA doctor;(11)
and

- Obtaining an independent medical opinion if
there are diverse and conflicting medical
opinions about the medical condition(12)

iy

Go to Chart 111
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CLAIMANT'S BURDENS AND VA'S DUTIES IN CLAIMS ADJUDICATION
PROCESS (Chart

Duty to Consider Entire Record, All Evidence, Applicable Law & Regulation

VA is obligated under 38 U.S.C. § 7104(a) to base its decision on the “entire record in the
proceeding and upon consideration of all evidence and material of record and applicable
provisions of law and regulation.”(13)

}

Standard of Proof Used to Decide the Claim

When all the evidence and material of record is considered, “the preponderance of the evidence
must be against the claim for benefits to be denied.” In other words, a “veteran need only
demonstrate that there is an 'approximate balance of positive and negative' evidence in order to
prevail"(14)

l l

No - Claim is Yes — Claim is
Denied Granted

CHARTS I Il & lII--ENDNOTES
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38 U.S.C. § 5102(b).

See Schroeder v. West, 212 F.3d 1265, 1269-71 (Fed. Cir. 2000); Douglas v. Derwinski, 2
Vet.App. 435 (1992) (en banc).

38 U.S.C. § 5103(a); Quartuccio v. Principi, 16 Vet App. 183 (2002).

38 U.S.C.§ 5103(b)(1),(b)(3).

38 U.S.C. §§ 5103A(a)(1), 2).

See generally 38 US.C. § 5103A. Under § 5103A(g) VA may provide other kinds of
assistance. See Daves v. Nicholson, 21 Vet.App. 46 (2007) (considering whether performing
an autopsy falls under duty to assist).

38 US.C. § S103A(b).

38 US.C. § 5103A(b)(2).

38 US.C. § S103A(d).

Pond v. West, 12 Vet.App. 341, 346 (1999) (citing Green v. Derwinski, 1 Vet.App. 121, 124
(1991).

See Hyder v. Derwinski, 1 Vet.App. 221, 224 (1991).

Cousino v. Derwinski, 1 Vet.App. 536, 540 (1991).
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AGENT ORANGE EXPOSURE

Came into contact with Agent Orange while serving in the military, or

» Served in or near the DMZ for any length of time between September 1, 1967, and
August 31,1971, or

= Served in the Republic of Vietnam for any length of time between January 9, 1962,
and May 7, 1975. This may include serving aboard a vessel on the inland waterways,
or on a vessel operating not more than 12 nautical miles seaward from the
demarcation line of the waters of Vietnam and Cambodia (as detailed in Public Law
116-23, the Blue Water Navy Vietnam Veterans Act of 2019). Veterans and
dependents with spina bifida qualify for the approval.

Types of Conditions

s Chronic B-cell leukemia:

«  Hodeglkin's disease:

= Multiple mveloma:

=  Non-Hodgkin’s lymphoma:

= Prostate cancer:

= Respiratorv cancers

= Soft tissue sarcomas

= AL amvloidosis:

«  Chloracne

= Diabetes mellitus type 2:

= Ischemic heart disease;

s« Parkinson's disease:

= Peripheral neuropathy, early onset:

Porphvria cutanea tarda:

2




Post-Traumatic Stress Disorder (PTSD)

You must have been discharged under other than dishonorable conditions;
You must have a diagnosis of PTSD;

Your symptoms must be tied to a traumatic event, or “stressor,” that occurred
during your military service;

You must have documented medical evidence from a medical professional that
the in-service stressor is what caused your PTSD.

Rating for Compensation of VA Benefits

0% - $0.00 per month

10% - $142.29 per month
30% - $435.69 per month
50% -~ $893.43 per month
70% - $1,426.17 per month
100% - $3,106.04 per month

Attorney Fees for VA Representation

Veterans could now hire an attorney for reasonable fees in excess of $10 but only
after a final BVA decision. As a rule, the total fee payable to the attorney could not
exceed 20% of the total amount of any past due benefits awarded.

1

38 U.S.C. § 5904 and 38 C.F.R. § 14.636.
38 USC 5904 - Recognition of agents and attorneys generally.

H

H

38 CFR 14.636 - Payment of fees for representation by agents and
attorneys in proceedings before Agencies of Original Jurisdiction and
before the Board of Veterans' Appeals.
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38 USC 5904: Recognition of agents and attorneys generally
Text contains those laws in effect on January 2, 2001

From Title 38-VETERANS' BENEFITS
PART IV-GENERAL ADMINISTRATIVE PROVISIONS
CHAPTER 59-AGENTS AND ATTORNEYS
Jump To:
Source Credit
Amendments
Effective Date
Miscellaneous

§5904. Recognition of agents and attorneys generally

(a) The Secretary may recognize any individual as an agent or attorney for the preparation, presentation, and prosecution of claims under laws administered by the
Secretary. The Secretary may require that individuals, before being recognized under this section, show that they are of good moral character and in good repute,
are qualified to render claimants valuable service, and otherwise are competent to assist claimants in presenting claims.

(b) The Secretary, after notice and opportunity for a hearing, may suspend or exclude from further practice before the Department any agent or attorney
recognized under this section if the Secretary finds that such agent or attorney-

(1) has engaged in any unlawful, unprofessional, or dishonest practice;

(2) has been guilty of disreputable conduct;

(3) is incompetent;

(4) has violated or refused to comply with any of the laws administered by the Secretary, or with any of the regulations or instructions governing practice before
the Department; or

(5) has in any manner deceived, misled, or threatened any actual or prospective claimant.

(c)(1) Except as provided in paragraph (3), in connection with a proceeding before the Department with respect to benefits under laws administered by the
Secretary, a fee may not be charged, allowed, or paid for services of agents and attorneys with respect to services provided before the date on which the Board of
Veterans' Appeals first makes a final decision in the case. Such a fee may be charged, allowed, or paid in the case of services provided after such date only if an
agent or attorney is retained with respect to such case before the end of the one-year period beginning on that date. The limitation in the preceding sentence does
not apply to services provided with respect to proceedings before a court.

(2) A person who, acting as agent or attorney in a case referred to in paragraph (1) of this subsection, represents a person before the Department or the Board of
Veterans' Appeals after the Board first makes a final decision in the case shall file a copy of any fee agreement between them with the Board at such time as may be
specified by the Board. The Board, upon its own motion or the request of either party, may review such a fee agreement and may order a reduction in the fee called
for in the agreement if the Board finds that the fee is excessive or unreasonable. A finding or order of the Board under the preceding sentence may be reviewed by
the United States Court of Appeals for Veterans Claims under section 7263(d) of this title.

(3) A reasonable fee may be charged or paid in connection with any proceeding before the Department in a case arising out of a loan made, guaranteed, or
insured under chapter 37 of this title. A person who charges a fee under this paragraph shall enter into a written agreement with the person represented and shall file
a copy of the fee agreement with the Secretary at such time, and in such manner, as may be specified by the Secretary.

(d)(1) When a claimant and an attorney have entered into a fee agreement described in paragraph (2) of this subsection, the total fee payable to the attorney may
not exceed 20 percent of the total amount of any past-due benefits awarded on the basis of the claim.

(2)(A) A fee agreement referred to in paragraph (1) is one under which the total amount of the fee payable to the attorney-

(i) is to be paid to the attorney by the Secretary directly from any past-due benefits awarded on the basis of the claim; and
(ii) is contingent on whether or not the matter is resolved in a manner favorable to the claimant.

(B) For purposes of subparagraph (A) of this paragraph, a claim shall be considered to have been resolved in a manner favorable to the claimant if all or any part
of the relief sought is granted.

(3) To the extent that past-due benefits are awarded in any proceeding before the Secretary, the Board of Veterans' Appeals, or the United States Court of Appeals
for Veterans Claims, the Secretary may direct that payment of any attorneys' fee under a fee arrangement described in paragraph (1) of this subsection be made out
of such past-due benefits. In no event may the Secretary withhold for the purpose of such payment any portion of benefits payable for a period after the date of the
final decision of the Secretary, the Board of Veterans' Appeals, or Court of Appeals for Veterans Claims making (or ordering the making of) the award.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1238 , §3404; Pub. L. 99-576, title VII, §701(80), Oct. 28, 1986, 100 Stat. 3298 ; Pub. L. 100687, div. A, title |, §104(a),
Nov. 18, 1988, 102 Stat. 4108 ; renumbered §5904 and amended Pub. L. 102-40, title IV, §402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238 , 239; Pub. L. 102-83, §4(a)
(1), (3, (4), (BY(D), (2)E), Aug. 6, 1991, 105 Stat. 403405 ; Pub. L. 102405, title 1li, §303(a), Oct. 9, 1992, 106 Stat. 1985 ; Pub. L. 103446, title V, §504(a), Nov.
2,1934, 108 Stat. 4663 ; Pub. L. 105-368, title V, §512(a)(1), Nov. 11, 1998, 112 Stat. 3341 .)

AMENDMENTS

1998-Subsecs. (¢)(2), (d)(3). Pub. L. 105-368 substituted "Court of Appeals for Veterans Claims" for "Court of Veterans Appeals" wherever
appearing.

1994-Subsec. (d)(2)(A). Pub. L. 103-446 amended subpar. (A) generally. Prior to amendment, subpar. (A) read as follows: "A fee agreement
referred to in paragraph (1) of this subsection is one under which (i) the amount of the fee payable to the attorney is to be paid to the attorney by
the Secretary directly from any past-due benefits awarded on the basis of the claim, and (ii) the amount of the fee is contingent on whether or not
the matter is resolved in a manner favorable to the claimant.”

1992-Subsec. (c)(1). Pub. L. 102-405, §303(a)(1), substituted "Except as provided in paragraph (3), in" for "In".

Subsec. (c)(3). Pub. L. 102-405, §303(a)(2), added par. (3).

1991-Pub. L. 102-40, §402(b)(1), renumbered section 3404 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted "Secretary" for "Administrator" in two places.

Pub. L. 102-83, §4(a)(1), substituted "administered by the Secretary" for "administered by the Veterans' Administration”.

Subsec. (b). Pub. L. 102-83, §4(b)(1), (2)(E), substituted "Secretary" for "Administrator" in two places in introductory provisions.

Pub. L. 102-83, §4(a)(3), (4), substituted "Department" for "/eterans' Administration" in introductory provisions and in par. (4).

Pub. L. 102-83, §4(a)(1), substituted "administered by the Secretary" for "administered by the Veterans' Administration" in par. (4).

Subsec. (c)(1). Pub. L. 102-83, §4(a)(3), (4), substituted "Department" for "Veterans' Administration".

Pub. L. 102-83, §4(a)(1), substituted "administered by the Secretary" for "administered by the Veterans' Administration".

Subsec. ()(2). Pub. L. 102-83, §4(a)(3), (4), substituted "Department” for "Veterans' Administration".

Pub. L. 102-40, §402(d)(1), substituted "7263(d)" for "4063(d)".

Subsec. (d)(2)(A), (3). Pub. L. 102-83, §4(b)(1), (2)(E), substituted "Secretary" for "Administrator" wherever appearing.

1988-Subsecs. (c), (d). Pub. L. 100-687 added subsecs. (c) and (d) and struck out former subsec. (c) which read as follows: "The Administrator
shall determine and pay fees to agents or attorneys recognized under this section in allowed claims for monetary benefits under laws administered
by the Veterans' Administration. Such fees- y

"(1) shall be determined and paid as prescribed by the Administrator; \ 7
"(2) shall not exceed $10 with respect to any one claim; and \/j)




"(3) shall be deducted from monetary benefits claimed and allowed."
1986-Subsec. (b). Pub. L. 99-576 substituted "the Administrator" for "he" in introductory text.
EFFECTIVE DATE OF 1998 AMENDMENT
Amendment by Pub. L. 105-368 effective on first day of first month beginning more than 90 days after Nov. 11, 1998, see section 513 of Pub. L.
105-368, set out as a note under section 7251 of this title.
ErFrecTIVE DATE OF 1994 AMENDMENT
Section 504(b) of Pub. L. 103—446 provided that: "The amendment made by subsection (a) [amending this section] shall apply with respect to fee
agreements entered into on or after the date of the enactment of this Act [Nov. 2, 1994]."
EFrecTIVE DATE OF 1992 AMENDMENT
Section 303(b) of Pub. L. 102-405 provided that: "Paragraph (3) of section 5904(c) of title 38, United States Code, as added by subsection (a), shall
apply with respect to services of agents and attorneys provided after the date of the enactment of this Act [Oct. 9, 1992]."
EFFecCTIVE DATE OF 1988 AMENDMENT
Amendment by Pub. L. 100-687 effective Sept. 1, 1989, see section 401 (a) of Pub. L. 100-687, set out as an Effective Date note under section 7251
of this title.
FEE AGREEMENTS
Subsec. (d) of this section not to prevent award of fees and expenses under section 2412(d) of Title 28, Judiciary and Judicial Procedure, but
~ subsec. (d) of this section inapplicable to such award where fees for the same work are received under both sections and claimant's attorney
refunds to claimant amount of smaller fee, see section 506(c) of Pub. L. 102-572, set out as a note under section 2412 of Title 28.
APPLICABILITY TO ATTORNEYS FEES
Section 403 of Pub. L. 100-687 provided that: "The amendment to section 3404(c) [now 5904(c)] of title 38, United States Code, made by section
104(a) shall apply only with respect to services of agents and attorneys in cases in which a notice of disagreement is filed with the Veterans'
Administration [now Department of Veterans Affairs] on or after the date of the enactment of this division [Nov. 18, 1988]."
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 5905, 7263 of this title.




14.636-1 §14.636—Payment of fees for representation by agents and attorneys in proceedings before 14.636-1

Agencies of Original Jurisdiction and before the Board of Veterans’ Appeals

§14.636. Payment of fees for representation by agents and attorneys in proceedings before
Agencies of Original Jurisdiction and before the Board of Veterans’ Appeals.

(a) Applicability of rule. The provisions of this section apply to the services of accredited
agents and attorneys with respect to benefits under laws administered by VA in all proceedings
before the agency of original jurisdiction or before the Board of Veterans’ Appeals regardless of
whether an appeal has been initiated.

(b) Who may charge fees for representation. Only accredited agents and attorneys may
receive fees from claimants or appellants for their services provided in connection with
representation. Recognized organizations (including their accredited representatives when acting
as such) and individuals recognized under §14.630 of this part are not permitted to receive fees.
An agent or attorney who may also be an accredited representative of a recognized organization
may not receive such fees unless he or she has been properly designated as an agent or attorney
in accordance with §14.631 of this part in his or her individual capacity as an accredited agent or
attorney.

(¢) Circumstances under which fees may be charged. Except as noted in paragraph (d) of
this section, agents and attorneys may only charge fees as follows:

(D) (i) Agents and attorneys may charge claimants or appellants for
representation provided after an agency of original jurisdiction has issued notice of an initial
decision on the claim or claims if the notice of the initial decision was issued on or after the
offective date of the modernized review system as provided in §19.2(a) of this chapter, and the
agent or attorney has complied with the power of attorney requirements in §14.631 and the fee
agreement requirements in paragraph (g) of this section. For purposes of this paragraph (c)(1)(1),
an initial decision on a claim would include an initial decision on an initial claim for an increase
in rate of benefit, an initial decision on a request to revise a prior decision based on clear and
unmistakable error (unless fees are permitted at an earlier point pursuant to paragraph (c)(1)(i1)
or paragraph (c)(2)(ii) of this section), and an initial decision on a supplemental claim that was
presented after the final adjudication of an earlier claim. However, a supplemental claim will be
considered part of the earlier claim if the claimant has continuously pursued the earlier claim by
filing any of the following, either alone or in succession: A request for higher-level review, on or
before one year after the date on which the agency of original jurisdiction issued a decision; a
supplemental claim, on or before one year after the date on which the agency of original
jurisdiction issued a decision; a Notice of Disagreement, on or before one year after the date on
which the agency of original jurisdiction issued a decision; a supplemental claim, on or before
one year after the date on which the Board of Veterans' Appeals issued a decision; or a
supplemental claim, on or before one year after the date on which the Court of Appeals for
Veterans Claims issued a decision.

(i) Agents and attorneys may charge fees for representation provided with
respect to a request for revision of a decision of an agency of original jurisdiction under 38
US.C. 5109A or the Board of Veterans' Appeals under 38 U.S.C. 7111 based on clear and
unmistakable error if notice of the challenged decision on a claim or claims was issued on or
after the effective date of the modernized review system as provided in §19.2(a), and the agent or
attorney has complied with the power of attorney requirements in §14.631 and the fee agreement
requirements in paragraph (g) of this section.

(No. 134 2/5/19)




14.636-2 §14.636—Payment of fees for representation by agents and attorneys in proceedings before 14.636-2

Agencies of Original Jurisdiction and before the Board of Veterans’ Appeals

2) (i) Agents and attorneys may charge claimants or appellants for
representation provided: After an agency of original jurisdiction has issued a decision on a claim
or claims, including any claim to reopen under 38 CFR 3.156(a) or for an increase in rate of a
benefit; the agency of original jurisdiction issued notice of that decision before the effective date
of the modernized review system as provided in §19.2(a) of this chapter; a Notice of
Disagreement has been filed with respect to that decision on or after June 20, 2007; and the agent
or attorney has complied with the power of attorney requirements in §14.631 and the fee
agreement requirements in paragraph (g) of this section.

(ii) Agents and attorneys may charge fees for representation provided with
respect to a request for revision of a decision of an agency of original jurisdiction under 38
U.S.C. 5109A or the Board of Veterans' Appeals under 38 U.S.C. 7111 based on clear and
unmistakable error if notice of the challenged decision was issued before the effective date of the
modernized review system as provided in §19.2(a); a Notice of Disagreement was filed with
respect to the challenged decision on or after June 20, 2007; and the agent or attorney has
complied with the power of attorney requirements in §14.631 and the fee agreement
requirements in paragraph (g) of this section.

(3) In cases in which a Notice of Disagreement was filed on or before June 19,
2007, agents and attorneys may charge fees only for services provided after both of the following
conditions have been met:

(i) A final decision was promulgated by the Board with respect to the
issue, or issues, involved in the appeal; and

(ii) The agent or attorney was retained not later than 1 year following the
date that the decision by the Board was promulgated. (This condition will be considered to have
been met with respect to all successor agents or attorneys acting in the continuous prosecution of
the same matter if a predecessor was retained within the required time period.)

(4) Except as noted in paragraph (i) of this section and §14.637(d), the agency of
original jurisdiction that issued the decision referenced in paragraph (c)(1) or (2) of this section
shall determine whether an agent or attorney is eligible for fees under this section. The agency of
original jurisdiction's eligibility determination is a final adjudicative action that may only be
appealed to the Board.

(d) Exceptions.

(1) Chapter 37 loans. With respect to services of agents and attorneys provided
after October 9, 1992, a reasonable fee may be charged or paid in connection with any
proceeding in a case arising out of a loan made, guaranteed, or insured under chapter 37, United
States Code, even though the conditions set forth in paragraph (c) of this section are not met.

(2) Payment of fee by disinterested third party.

(i) An agent or attorney may receive a fee or salary from an organization,
governmental entity, or other disinterested third party for representation of a claimant or
appellant even though the conditions set forth in paragraph (c) of this section have not been met.
An organization, governmental entity, or other third party is considered disinterested only if the
entity or individual does not stand to benefit financially from the successful outcome of the

(No. 134 2/5/19)




14.636-3 §14.636—Payment of fees for representation by agents and attorneys in proceedings before 14.636-3
Agencies of Original Jurisdiction and before the Board of Veterans’ Appeals

claim. In no such case may the attorney or agent charge a fee which is contingent, in whole or in
part, on whether the matter is resolved in a manner favorable to the claimant or appellant.

(ii) For purposes of this part, a person shall be presumed not to be
disinterested if that person is the spouse, child, or parent of the claimant or appellant, or if that
person resides with the claimant or appellant. This presumption may be rebutted by clear and
convincing evidence that the person in question has no financial interest in the success of the
claim.

(iii) The provisions of paragraph (g) of this section (relating to fee
agreements) shall apply to all payments or agreements to pay involving disinterested third
parties. In addition, the agreement shall include or be accompanied by the following statement,
signed by the attorney or agent: “I certify that no agreement, oral or otherwise, exists under
which the claimant or appellant will provide anything of value to the third-party payer in this
case in return for payment of my fee or salary, including, but not limited to, reimbursement of
any fees paid.”

(e) Fees permitted. Fees permitted for services of an agent or attorney admitted to
practice before VA must be reasonable. They may be based on a fixed fee, hourly rate, a
percentage of benefits recovered, or a combination of such bases. Factors considered in
determining whether fees are reasonable include:

(1) The extent and type of services the representative performed;

(2) The complexity of the case;

(3) The level of skill and competence required of the representative in giving the
services;

(4) The amount of time the representative spent on the case;

(5) The results the representative achieved, including the amount of any benefits
recovered;

(6) The level of review to which the claim was taken and the level of the review at
which the representative was retained;

(7) Rates charged by other representatives for similar services;

(8) Whether, and to what extent, the payment of fees is contingent upon the
results achieved; and

(9) If applicable, the reasons why an agent or attorney was discharged or
withdrew from representation before the date of the decision awarding
benefits.

(f) Presumptions and discharge.

(1) Fees which do not exceed 20 percent of any past-due benefits awarded as
defined in paragraph (h)(3) of this section shall be presumed to be reasonable if the agent or
attorney provided representation that continued through the date of the decision awarding
benefits. Fees which exceed 33\1/3\ percent of any past-due benefits awarded shall be presumed
to be unreasonable. These presumptions may be rebutted through an examination of the factors
in paragraph (e) of this section establishing that there is clear and convincing evidence that a fee
which does not exceed 20 percent of any past-due benefits awarded is not reasonable or that a fee
which exceeds 33\1/3\ percent is reasonable in a specific circumstance.

(No. 134 2/5/19)




Agencies of Original Jurisdiction and before the Board of Veterans’ Appeals

(2) With regard to a fee agreement in which the amount of the fee is contingent on
the claimant receiving an award of benefits, a reasonable fee for an agent or attorney who is
discharged by the claimant or withdraws from representation before the date of the decision
awarding benefits is one that fairly and accurately reflects his or her contribution to and
responsibility for the benefits awarded. The amount of the fee is informed by an examination of
the factors in paragraph (e) of this section.

(g) Fee agreements. All agreements for the payment of fees for services of agents and
attorneys (including agreements involving fees or salary paid by an organization, governmental
entity or other disinterested third party) must be in writing and signed by both the claimant or
appellant and the agent or attorney.

(1) To be valid, a fee agreement must include the following:
(i) The name of the veteran,
(ii) The name of the claimant or appellant if other than the veteran,

(iii) The name of any disinterested third-party payer (see paragraph (d)(2)
of this section) and the relationship between the third-party payer and the veteran, claimant, or
appellant,

(iv) The applicable VA file number, and

(v) The specific terms under which the amount to be paid for the services
of the attorney or agent will be determined.

(2) Fee agreements must also clearly specify if VA is to pay the agent or attorney
directly out of past due benefits. A direct-pay fee agreement is a fee agreement between the
claimant or appellant and an agent or attorney providing for payment of fees out of past-due
benefits awarded directly to an agent or attorney. A fee agreement that does not clearly specify
that VA is to pay the agent or attorney out of past-due benefits or that specifies a fee greater than
20 percent of past-due benefits awarded by VA shall be considered to be an agreement in which
the agent or attorney is responsible for collecting any fees for representation from the claimant
without assistance from VA.

(3) A copy of the agreement must be filed with the Office of the General Counsel
within 30 days of its execution by mailing the copy to the following address: Office of the
General Counsel (022D), 810 Vermont Avenue, NW., Washington, DC 20420. Only fee
agreements and documents related to review of fees under paragraph (i) of this section and
expenses under §14.637 may be filed with the Office of the General Counsel. All documents
relating the adjudication of a claim for VA benefits, including any correspondence, evidence, or
argument, must be filed with the agency of original jurisdiction, Board of Veterans’ Appeals, or
other VA office as appropriate.

(h) Payment of fees by Department of Veterans Affairs directly to an agent or attorney
from past-due benefits.

(No. 134 2/5/19)
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Agencies of Original Jurisdiction and before the Board of Veterans” Appeals

(1) Subject to the requirements of the other paragraphs of this section, including
paragraphs (c) and (e), the claimant or appellant and an agent or attorney may enter into a fee
agreement providing that payment for the services of the agent or attorney will be made directly
to the agent or attorney by VA out of any past-due benefits awarded in any proceeding before
VA or the United States Court of Appeals for Veterans Claims. VA will charge and collect an
assessment out of the fees paid directly to agents or attorneys from past-due benefits awarded.
The amount of such assessment shall be equal to five percent of the amount of the fee required to
be paid to the agent or attorney, but in no event shall the assessment exceed $100. Such an
agreement will be honored by VA only if the following conditions are met:

(i) The total fee payable (excluding expenses) does not exceed 20 percent
of the total amount of the past-due benefits awarded,

(ii) The amount of the fee is contingent on whether or not the claim is
resolved in a manner favorable to the claimant or appellant, and

(iii) The award of past-due benefits results in a cash payment to a claimant
or an appellant from which the fee may be deducted. (An award of past-due benefits will not
always result in a cash payment to a claimant or an appellant. For example, no cash payment will
be made to military retirees unless there is a corresponding waiver of retirement pay. (See 38
U.S.C. 5304(a) and 38 CFR 3.750)

(2) For purposes of this paragraph (h), a claim will be considered to have been
resolved in a manner favorable to the claimant or appellant if all or any part of the relief sought
is granted.

(3) For purposes of this paragraph (h), “past-due benefits” means a nonrecurring
payment resulting from a benefit, or benefits, granted on appeal or awarded on the basis of a
claim readjudicated after a denial by a VA agency of original jurisdiction or the Board of
Veterans’ Appeals or the lump sum payment that represents the total amount of recurring cash
payments that accrued between the effective date of the award, as determined by applicable laws
and regulations, and the date of the grant of the benefit by the agency of original jurisdiction, the
Board of Veterans’ Appeals, or an appellate court.

(1) When the benefit granted on appeal, or as the result of the readjudicated
claim, is service connection for a disability, the “past-due benefits” will be based on the initial
disability rating assigned by the agency of original jurisdiction following the award of service
connection. The sum will equal the payments accruing from the effective date of the award to the
date of the initial disability rating decision. If an increased evaluation is subsequently granted as
the result of an appeal of the disability evaluation initially assigned by the agency of original
jurisdiction, and if the agent or attorney represents the claimant or appellant in that phase of the
claim, the agent or attorney will be paid a supplemental payment based upon the increase granted
on appeal, to the extent that the increased amount of disability is found to have existed between
the initial effective date of the award following the grant of service connection and the date of
the rating action implementing the appellate decision granting the increase.

(i) Unless otherwise provided in the fee agreement between the claimant
or appellant and the agent or attorney, the agent’s or attorney’s fees will be determined on the
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basis of the total amount of the past-due benefits even though a portion of those benefits may
have been apportioned to the claimant’s or appellant’s dependents.

(iii) If an award is made as the result of favorable action with respect to
several issues, the past-due benefits will be calculated only on the basis of that portion of the
award which results from action taken on issues concerning which the criteria in paragraph (c) of
this section have been met.

(4) In addition to filing a copy of the fee agreement with the Office of the General
Counsel as required by paragraph (g) of this section, the agent or attorney must notify the agency
of original jurisdiction within 30 days of the date of execution of the agreement of the existence
of an agreement providing for the direct payment of fees out of any benefits subsequently
determined to be past due and provide that agency with a copy of the fee agreement.

(i) Motion for review of fee agreement. Before the expiration of 120 days from the date of
the final VA action, the Office of the General Counsel may review a fee agreement between a
claimant or appellant and an agent or attorney upon its own motion or upon the motion of the
claimant or appellant. The Office of the General Counsel may order a reduction in the fee called
for in the agreement if it finds by a preponderance of the evidence, or by clear and convincing
evidence in the case of a fee presumed reasonable under paragraph (f) of this section, that the fee
is unreasonable. The Office of the General Counsel may approve a fee presumed unreasonable
under paragraph (f) of this section if it finds by clear and convincing evidence that the fee is
reasonable. The Office of the General Counsel’s review of the agreement under this paragraph
will address the issues of eligibility under paragraph (c) of this section and reasonableness under
paragraph (e) of this section. The Office of the General Counsel will limit its review and decision
under this paragraph to the issue of reasonableness if another agency of original jurisdiction has
reviewed the agreement and made an eligibility determination under paragraph (c) of this
section. Motions for review of fee agreements must be in writing and must include the name of
the veteran, the name of the claimant or appellant if other than the veteran, and the applicable
VA file number. Such motions must set forth the reason, or reasons, why the fee called for in the
agreement is unreasonable and must be accompanied by all evidence the moving party desires to
submit.

(1) A claimant’s or appellant’s motion for review of a fee agreement must be
served on the agent or attorney and must be filed at the following address: Office of the General
Counsel (022D), 810 Vermont Avenue, NW., Washington, DC 20420. The agent or attorney
may file a response to the motion, with any relevant evidence, with the Office of the General
Counsel not later than 30 days from the date on which the claimant or appellant served the
motion on the agent or attorney. Such responses must be served on the claimant or appellant. The
claimant or appellant then has 15 days from the date on which the agent or attorney served a
response to file a reply with the Office of the General Counsel. Such replies must be served on
the agent or attorney.

(2) The Deputy Chief Counsel with subject-matter jurisdiction shall initiate the
Office of the General Counsel’s review of a fee agreement on its own motion by serving the
motion on the agent or attorney and the claimant or appellant. The agent or attorney may file a
response to the motion, with any relevant evidence, with the Office of the General Counsel
(022D), 810 Vermont Avenue, NW., Washington, DC 20420, not later than 30 days from the
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date on which the Office of the General Counsel served the motion on the agent or attorney.
Such responses must be served on the claimant or appellant.

(3) The Office of the General Counsel shall close the record before the Office of
the General Counsel in proceedings to review fee agreements 15 days after the date on which the
agent or attorney served a response on the claimant or appellant, or 30 days after the claimant,
appellant, or the Office of the General Counsel served the motion on the agent or attorney if
there is no response. The Deputy Chief Counsel with subject-matter jurisdiction may, for a
reasonable period upon a showing of sufficient cause, extend the time for an agent or attorney to
serve an answer or for a claimant or appellant to serve a reply. The Deputy Chief Counsel shall
forward the record and a recommendation to the General Counsel or his or her designee for a
final decision. Unless either party files a Notice of Disagreement, the agent or attorney must
refund any excess payment to the claimant or appellant not later than the expiration of the time
within which the Office of the General Counsel's decision may be appealed to the Board of
Veterans' Appeals.

(j) In addition to whatever other penalties may be prescribed by law or regulation, failure
to comply with the requirements of this section may result in proceedings under §14.633 of this
chapter to terminate the agent’s or attorney’s accreditation to practice before VA.

(k) (1) Decisions issued before the effective date of the modernized review system.
Notwithstanding provisions in this section for closing the record before the Office of the General
Counsel at the end of the 30-day period for serving a response or 15 days after the date on which
the agent or attorney served a response, appeals of decisions issued before the effective date of
the modernized review system as provided in §19.2(a) of this chapter, shall be initiated and
processed using the procedures in 38 CFR parts 19 and 20 applicable to legacy appeals. Nothing
in this section shall be construed to limit the Board's authority to remand a matter to the General
Counsel under 38 CFR 20.904 for any action that is essential for a proper appellate decision or
the General Counsel's ability to issue a Supplemental Statement of the Case under 38 CFR 19.31.

(2) Decisions issued on or after the effective date of the modernized review
system. Notwithstanding provisions in this section for closing the record before the Office of the
General Counsel at the end of the 30-day period for serving a response or 15 days after the date
on which the agent or attorney served a response, appeals of decisions issued on or after the
offective date of the modernized review system as provided in §19.2(a) of this chapter, shall be
initiated and processed using the procedures in 38 CFR part 20 applicable to appeals under the
modernized system.

(Authority: 38 U.S.C. 5902, 5904, 5905)

(The Office of Management and Budget has approved the information collection
requirements in this section under control number 2900-0085.)

[73 FR 29875, May 22, 2008; as amended at 82 FR 26754, June 8, 2017; 84 FR 175, Jan.
18,2019]

(No. 134 2/5/19) ‘\,/
-,




14.636-8 §14.636—Payment of fees for representation by agents and attorneys in proceedings before
Agencies of Original Jurisdiction and before the Board of Veterans’ Appeals

Supplement Highlights references: 83(3), 128(1), 134(1)

(No. 134 2/5/19)

14.636-8

(5




