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Umted States Department of the Interior
| FISH AND WILDLIFE SERVICE

Suite 322
315 South Allen Street
State College, Pennsylvania 16801

February 7, 1989

Ms. Carrell S. lesik
- County Ebcemt:we Director
_ USDA-ASCS’

RD#5, - Route 19
Waterford, BA 16441

Dear Ms. Lesiks

The Fish and Wildlife Sérvice has reviewed materials sukmitted by Mr. Robert
Brace, R.D. #1, Waterford, PA to support his request for a comuenced

deterpination for a wetland conversion project on his faxm in Watérford . .
. Township, Er:l.e Ccmty, FA, . K %

The reanerents to gualify for an emazxptim from the swampbuster provisions
of the Food Security Act of 1985 urnder the exemption for projects -that were
started, bot not conpleted priar to December 23, 1985, are listed in 6CP,

Pertinant Sections Are Listed Below:

440 n3 .3 Show that the act.ivity proposed for comenced
determination has been actively pursued.

A  Efforts toward the conpletion of the conversion
activity mist have caontinued on a regular basis since
initiation of the conversion except for delays because
of 'circmstances beyond the perscon’s control.

40 B 5 c Only wetlands for which construction has
. " bequn or to which the contract or
' purchased supplies and materlal relate may
qualify for a ccmnenced determination.

G- The c:m;vers:,on of a wetlam:
- del:ennined by the coc

"_ ed, if

2 - "'I‘be persoh applymg ‘for* henef‘.lts
: bas expended or Jegally, -
committed funds’either by
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entering into a contract or by
purchasing coostruction supplies
. or materials, for the direct
purpose of converting the
wetland before December 23,
1985.

Mr. Brace has, submi tred 38 separate receipts to document expenditires and a

number of ASCS docmments verifying that ASCS paid for porticons of’. the work
cazpleted prier to 1985. Careful analysis of these materials is npecessary to
determine if Mr. Braces situation meets the requirements for e:aampt:.on fiom

.ﬂxessmpbusterpromﬂonofthef'oodSemntyAct

- In our analys:l.s of the materials sulmitted by Mr. Brace, we note that there

are no copies of contracts made prior to Decenber 23, 1985, that would commit

funds to do any work after December 23, 1985. There are no plans showing :
where the work listed in the receipts was camwpleted or what work was planned

for the futnre. There are no receipts for materials purchased prior to z
December 23, 1985 that would be installed after that date. . .

Table -I. Sumary of receipts submitted by Robert Brace to document wetland,
conversion work. , . ‘

Yearof Werk .- . . . Arrgl:_::j:PaJdto Contractor
1977 ) 5,740.49
1978 2,338.43
1979 3,202.40
1980 nane

1981 : 2,370,080
1982 340010.00
1983 . ) . nonpe
1984 nene:

1585 none

1986 4,469,55
13887 -8,054.40
Total Paid 28,985.27
Total Paid Prior to 1985 16,451.32
Total Paid After 1985 . - 12,»523‘95

Of all of the ASCS doama'lts, it appears that the only onss that could be

‘relevant are a payment of $1,384 for drainage in 1977 and $1,000 for draivage

in 1978. In 1879, $940 was paid for sod waterways .and in 1984, $1,008 was
paid to grade, relevel, seed crop areas, and-gpen ditches follow:.ng flood
damage. None of these activities woild relate to wetland conversion.
Furthermore, we could not identify the specific areas where this work was
oo::ducted based on the infermaticon subuu.ttec‘l

The pomts at issue in this detemmat:.on apes 1) Did, ccmstructmn start on

.all of the areas applied for prior to Deeemher 23, - l985, 2) were supplies

purchased for the mmrersxm- anél, 3) was a contrack mae to perform work?
-2 '
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It is also up to the person applymg for the exerrptlon to show that efforts
toward the completion of the conversion occurred on a regular basis since
initiation of the conversion except for delays because of circumstances beyond
the persons control, There are no receipts or docaments submitted for any.
work related to wetland conversion for the years of 1983, 1984 or 1985.

A review Of asrial photographs ‘of the property further substant:.ates the fact
that work pricr to0°'1983 was primarily directed toward conversion of wetlands
on the narth side of South Hill Road. Even work in the chamnel of Elk Creek
south of South Hill Road facilitated drainage on the north side of the road.

The fact that mest of the wetland areas south of South Hill Read maintained
their wetland characteristics after the last channel e:mavatlon in 1982 wntil

-they were cleared ard tiled in 1986 provides additional support to the

arguent that work pricr to 1983 would not convert the wetlands.
Summary of Reoonme:rﬂatlons

Wh:.le Mt. Brace has submitted documents supportmg payments of over $28, 000
to contractors for work on his pmperty he has not submitted any information
to suppcrt his reguest for an exemption from the swamgbuster provisions of the
Food Security Act of 1985 under the exetrptlm for projects commenced. priocr to
Deoember 23, 1985.

There are no plans, no contracts and no reoe.xpts for materxials that would

-qualify for a commenced exenption. There are no receipts for any work after

1982 that would qualify faor the camenced exemption. Even the criteria of

 "regular progress" is not met because there was no work documented between

1982 and 1986, Work dome prior to 1983 converted specific wetlands into crop
production and they can be properly labled converted wetlands. These areas

© are primarily located north of South Hill road. The wetland areas scuth of’

South Hill Road were not converted until 1986. Work in these areas shounld not

. be exerpted from the swanpbuster provisions.

Sincerely,

CMWSLW

Edward W. Pexry
Kcting Supexrvisor
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