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BUYING OR SELLING A BUSINESS 

TAX ISSUES ON STOCK OR ASSET PURCHASE 

By Gianfranco A. Pietrafesa 

 
This paper explains the different tax 

consequences between two deal structures—
a stock purchase and an asset purchase. 

Tax on Gains 

In an asset deal, the selling corporation 
sells its assets to the buyer and pays taxes on 
any gains, basically the difference between 
the cash received from the sale of assets and 
its tax basis in the assets.  When the 
corporation distributes the cash from the sale 
of assets to its shareholders, the shareholders 
will have to pay taxes on the receipt of the 
cash.  Thus, there is double taxation, which 
reduces the amount of money received by 
the shareholders. 

In a stock deal, the selling shareholders 
pay taxes on any gains, which is the 
difference between the cash received from 
the sale and the tax basis in the shares.  
There is no tax paid by the corporation since 
it is not selling anything. 

Tax Basis in Assets 

In a stock deal, the buyer acquires the 
corporation and “inherits” the corporation’s 
tax basis in its assets.  For example, if the 
buyer pays $500,000 to the shareholders for 
their stock, and the corporation owns assets 
with a tax basis of $300,000, the 
corporation’s tax basis in the assets will 
remain $300,000 after the deal closes.   

 

In an asset deal, the buyer gets a 
stepped-up basis in the assets equal to the 
fair market value (“FMV”) of the assets.  
Therefore, if the assets have a FMV of 
$500,000, the buyer’s tax basis in the assets 
will be $500,000. 

The difference in tax basis is important 
when the buyer later sells the assets.  In a 
stock purchase, the corporation retains 
ownership of the assets.  If the corporation 
later sells the assets for $600,000, the 
corporation will have to pay taxes on gain of 
$300,000 ($600,000 less its original tax 
basis of $300,000).  (In certain 
circumstances, a buyer may be able to make 
an election under Section 338 of the Internal 
Revenue Code to treat a stock purchase as 
an asset purchase for tax purposes.) 

In an asset purchase, the buyer acquires 
the assets and if it later sells the assets for 
$600,000, it will have to pay taxes on a gain 
of only $100,000 ($600,000 less the buyer’s 
stepped-up tax basis in the assets of 
$500,000).   

Conclusion 

Obviously, there are significant and 
different tax consequences between an asset 
deal and a stock deal, which may affect the 
purchase price.  A buyer and a seller of a 
business should discuss deal structure with 
legal counsel before engaging in discussions 
to buy or sell a business. 



For more information on the tax consequences of a stock deal versus an asset deal, or on 
buying or selling a business, please contact Franco at gpietrafesa@archerlaw.com or 201-498-
8559. 

 
 

 

 

Gianfranco A. Pietrafesa is a partner in the corporate group of Archer & Greiner, in 
Hackensack.  Franco represents small and middle market businesses in most aspects of 
corporate and business law, including business formation, governance, mergers and 
acquisitions, employment contracts, protection of confidential information, IP 
licensing, and commercial real estate leasing, as well as litigation involving business 
divorces and disputes.  He is a former chairman of the Business Law Section of the 
New Jersey State Bar Association and a trustee of the Hudson-Bergen Inn of 
Transactional Counsel.  Franco has taught the mergers and acquisitions transactional 
skills course at Seton Hall University School of Law, and the law of business 
organizations at Fairleigh Dickinson University.  He is also a frequent speaker and 
author on the topics of business and corporate law, litigation and legal ethics. 

 
DISCLAIMER: This article is for general information purposes only.  It does not constitute legal 

advice, and may not be used or relied upon as a substitute for legal advice regarding a specific legal 

issue, problem or transaction.  Advice should be obtained from a qualified attorney licensed to practice in 

the jurisdiction where that advice is sought.   
 

11671725v2 


