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nder Wyomings statutes and

Constitution, two ¢ v rules make an

Imiaistrative. pr ary before o
change in o water rights place of use can
ocewr, First, under the prior appropriation
system, the person with the earlier priority
water right hax the better right.  Second,
water rights are appuntenant (attached) to the
land on which they are put to beneficial use.
Wyo. Stat. Ann. § 41-3-101 see also Wyo.
Const., Art. 8, § 3. As a result of these rules,
ap for un hing appurtenant
witer rights, in & manner that does not do
violence to the prior appropristion system
and does not uuu: uuuw 1o other watcr
sers, was develop 5 ¥
the use of the no injury tule. Undenhc no
mjury rule, a water right holder can only
change that portion of his water ight that he
can show has been historically put to
beneficial use and may only do 5o if the
change does nol cause an injury to o
neighboring water right holder,

The administrative procedure for
changing the permitted place of use is outlined
in the Wyoming Statutes. Wyo, Stot. Ann, §
41-3.104. The Board of Controls
Regulutions and Instructions further deseribe
the petition process, See State Board of
Comtrol Regulations and Instructions, Part
IV.Ch. 5.8 15. The information and examples
of peritions contiained in the Regulations and
Instructions do not contain all the information
youmay need to put in your petition, but they
ure a good place 1o stan. Forexample, if you
ure chunging the place of use for irrigated
land, you will want 10 atach documentation
proving thot the Land has been irrigated in the
past. As to change procedures for warer
rghts attached o lunds thut have been
submerged or 1aken by adverse possession,
see Wyo St Ann. $& 41-3-107 and - 108,

Becouse every state administrative
agency has its own needs; desires, and
eccentricitics, the statutes and administrstive
regulutions do not uod cannot provide you
withull the information needed o successfully
assist o client with o change of place of use
petition,  In consultation with the State
Engincers Office, Board of Control staff,
and Attorney Generals Office, the tollowing
list of helpful hims bas been developed 10
help pesitioners avold many of the mistukes
the Bourd repeatedly encounters.

start By workifig
witfh your Water

‘Comimissioner?
Sungrin

O  If the case is one which may be
adversarial to the Board of Control or
State Engincers Office, consider
whether contact with the commissioner
ar Supenntendent may be an ethics
violation.

O Ifitisnot mn ethics violation, then work
with the commissioner or Superintendent
todeterming the petitions probability of
success, whether neighboring waterusers
will be injured, and explore what issues
may arise.

0 The Water Commissioner can ofien rell
you if water has been historically used
on thot land, how much water hos
historically been used, the type of use,
and what sorts of changes are feusible to
administer on the groond.

AN o
DO your homewerk -
do the water x}ghts\
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[ Walk the groond with your clienl maps
will oaly tell you so much and sctual
irvigation practices often evolve over
time and deviate from the mapping.

0 Do the watee rights search ot ihe Stute
Engincers Office rather than relying on
the Board of Control stall to do it after
the petition has been filed.
= The Stare Engineers Office has tried
10 mot away from performing water
rights searches for the public and
srtormeys.

= You may find the facts are not as
your clienst bebeved.

—  Youmay findthatadafferent petition
needs 10 be filed.

= You may find that the petition does
oot need o be fided at all.

Wyoming lawyer <

0 Although yoo can do some rescarch on
the new State Enginecrs Office website,
not all documents have been scanned
into the system yet and the website does
not yet hiave the capability of allowing
you ta cross-reference documents easily,
In the future, it will be a valuable wol.
However, for now, it is not nearly as
complete as searching in the State
Engincers Office records.

O Lookatand copy all ORs and CRs noted
on the permits und other documents

0 Rescarch the lund 10 be dried up fore:
— supplementul supplies,
— secondary permits. and
—  the names of wuter users using the
same means of conveyunce,

O Identify the current owners, of all
Mervening wser users.

0O Rescarch the land 10 be altected by the
change to determine if:
—  the lund already has water rights,
— the change cannot be administered.

o
= the proposed ch be
optmted on the gmund.

‘Assess wHether an

Injey woula-décyr

O Afer you have identificd the intervenomns
and ocher water users who may be injured,
if 1 legitimate ingury exists, attempl to
mitigate the injury.

0 i youcannot avoid the injury, stop there
and save your time and your clicats
maney.

O Injury must be a water-related injury
suffered by an intervening waler user.
The following are not injurics:

- More mosquitoes caused by new
irrigation.

~  Not enovgh water i the stream
bolow the new diversion 1o support
fishas itruns theough the neighbors
lnnd
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~ Lows of volume in stream below
tew divershon so the stremim by nol us
acsthetically ploasing,

The &o‘ckatl_dg ‘
veagline - do kot
tinate.,

'prb

0 Petitions must be filed 30 duys before
thee (st iy oF the next Boird of Control
meeting.

0 Because BOC mectings are only held
touetimes o year, missing the (lng
deadling resultn in i threesmonth delay
I getting the process started.

03 1 the cane s going 1o be cuntested amd
Will need 1o have o hauring, the BOC
st put the petition on T agenda und
refer the mutter 10 hearlng,

0 ROC stafl member have 1o rexearch
cuch petition betore the BOC will hear
I 80 the 30-day window before the
meeting Is absolutely necessary,

T 101 possible tehave u late-filed petition
placed oo the agenda; however, whother
a fatesfiled petithon will be placed on the
docket ix in the Ex OMicio Secretarys
diseretion and is rarely griomed,

1 Unless the Superintendent knows for
certabn that the water b been wved in
the bust year, ot Kant ooe HOC menmber
will aypically want some evidence that
the water hiss histomically been used w
the permitted Location for the permited
uxe. To prove this, you might use!
<+ Water Commissioners records;
<o The Water Commbssloners field
innpection

<o Drrkgition districs delivery ciirds oe
records:

=+ Cunal e dich company records;

< Aeciul photography: andfor

<o The affidavie of w disinterested
nelphbor,
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You must provitie
proff of the autho: ity

-tg?c

0 11 ihe petitioner bs weorportion o LLC,

I must ingdude an nestation by the
Secretary of the corporation or a copy of
the resolution or minutes of the com-
pany authorizing the President o file
the petition with the petitioner,

O 1 the petition waeny/Aown, s resolutlon

of the ity counchl or town council -
thorizing the employee w sign the peti-
thom, even 11 i e mayor,

£ 10 the petithoner i u partoeeship, have all

partees sign,

0 Wthe patition mvolves msriial property,

M bost fo hm both spouses sign,
i NS
?
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B Get consenty oo (ntervening wiker

uners,

3 Cet consents from all other water users

b thee sieme ditehvieunal

B Getconsents from anyone elve who miry

Clabm i ingury. [ cases where the facts

Iy wikrtant it conslder getting <on-

senis from:

~»  Downstreum junbor water isers who
will suffer diminished retum Mow:
or

< Upstream Junioe water users who
iy be ealled vut becuse a senior
s moved fnto the wrea.

0 Subanit prood that the peron signing the

conent dwns those linds a centified
copy of the deed.

0 You must anempt o get consents and

d] b fore the BOC will rofer the coase
Tor w hearing.

0 Donotargoe 1o the BOC thin you do aol

need Lanwents because your leter re.
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cuesting consent states that the fuilure
toobject within 30 duys of this letter will
be de¢med conkent 1o the petition und
you did not recelve any objections within
30 duys. The BOC bos repected (han
upproach,

-

Make sure the

‘mappingis cotrect =2

£ Do ot axkome your surveyor knows

exuctly whal in reguined o prepune the
mup send him a copy of the BOC
Regulutions and Tnntractions outlining
whint Iy coguired in s map, Sec Pur 1V,
Ch 545

O Iachent proposes o chinge (tom food

vigation to & pivor irdgition system,
the wates wse mupping will change feom
sjunres and eoctangles to cirches und
semb-ctreles, Muke sure the map shows
where the new eirehe will be und v
sume nuember of aeres b belng Irrigueed,

3 you have two o more prionty dates

under the same center pivor, show which
lands ench wister right will be uttached 1o
ox congentric ¢ireles or in ple pieces so
the pivoe cun be regulited when o eall Iy
placed on the eiver and paet of the pivor
meeds 1o e shut dow,

Muke suee the math udds up.

£ Show Mumes on the map where the di-

verslon works must cross i river, drain-
age, or ofher diversion system.

0 Do not g lands on which it (s physi-

cully tmpossible o use the water (e,
the slde of a stoep hill),

O Bespocific ws 1o the lecation of lands on

which water will bo wed. Remember
that water rights recornds are o detail-
arlentod an any other real property
reconds,

0 Show the diversion worky, the coumne of

the river, and Jund on which water i
used the way it currently exints on the
ground. vot the way it once appesred on
the oelginal petition map or a subwequent
nap,

contlawed on page 25




Change of “Place of Use” Petitions
Before the Wyoming Board of
Control, continued from page 22

O Send preliminary copies of maps to the BOC staff for review
S0 you can make sure the map is right before you file the
petition.

0O The regulations contain significant amounts of information that
are not contained in the statutes.

Familiarize yourself
‘with the Board of

~ cantrgl s regdlaﬂaﬁ!\
A;qctioné

O The regulations outline the procedure for preparing and filing
the petition and the accompanying maps.

0O See the BOCs Regulations and Instructions, Part IV, Ch. V,
available on the Wyoming Secretary of States website,

Brian Shuck is a shareholder in the Law Office of Brian C. Shuck,
P.C. in Cheyenne. Prior to returning to private practice, Mr. Shuck
represented the State of Wyoming in the Big Horn River Adjudication
and represented the State Engineer's Office in interstate compact,
endangered species, and other water and environmental issues
involving numerous Western States,



