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Abstract

Since the late 1990s, Sweden has worked with environmental objectives non-toxic environment and a parent
international and national targets are that by 2020 there should be conditions to protect human health and the
environment from hazardous chemicals. The only known resources to rely on when it comes to "ensure™ a long-
term protection of health and environment legislation. Because chemicals is "moving" have control of
manufacture, etc. take place both globally, regionally and locally in order to become effective. The report
analyzed deficiencies in the control system for the management of chemicals in the light of the environmental
objective and new measures proposed. Part askadliggjorda defects is on a horizontal plane, for example. the
impact of precautionary principle internationally. Other moves at the local level, such as the lack of clarity as to
whether the county boards shall conduct supervision over marketing of chemicals that occur from licensed
environmentally hazardous activities or not. Examples of suggestions is that at EU level broaden the definition
of producer to producers outside the EU, which would allow them to register their chemicals at the European
Chemicals Agency. When handling chemicals is very industry-specific is another suggestion that a counterpart
to the American system "Informed substitution” introduced to modify the knowledge advantage that companies
in relation to public authorities.

... 2 Miljoskydd och frihandel med kemikalier — forsiktighetsprincipen som vagmastare
vid konflikt14

...2.2.2 Forsiktighetsprincipen

I den miljorattsliga kontexten &r forsiktighetsprincipen mycket viktig for att avgora huruvida en stat kan eller
ska genomfora miljoskyddande atgéarder. Forsiktighetsprincipen anses numera vara en etablerad internationell
miljorattslig princip.33 Exakt vad den har for rattslig betydelse ar, som ska visas, nagot oklart. Principen
kommer bl.a. till uttryck i Riodeklarationens princip 15 genom att staterna sa langt som mojligt ska tillampa
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principen for att skydda miljon och I art 191 FEUF stadgas att unionens miljopolitik ska byggas pa den.34 Dock
finns principen inte uttryckligen omnamnd i nagot av WTOavtalen, vars tvistlosningsorgan anser att principen
maste bli bekraftad aven utanfor den internationella miljoratten for att bli erkand som en allméan folkréttslig
princip.35

Forsiktighetsprincipen innebar, korfattat, att redan risken for miljoskada maste beaktas.36 Hur effektivt
forsiktighetsprincipen medfor en miljoskyddande verkan beror pa vilken ambitionsniva principen ges. Ser man
pa principen som den ar uttryckt i Riodeklarationen tycks ambitionsnivan inte vara sarskilt hog, det ska géalla
hot om allvarlig eller oaterkallelig skada och den ska tillampas med hansyn till staternas formaga samt att de
tillats gora en kostnadsavvagning. 37 Pa EU-niva har kommissionen uttalat att principen ar en central punkt i
gemenskapspolitiken och att gemenskapen ar behorig att foreskriva den skyddsniva som den anser lamplig
géllande miljoskydd och manniskors, djurs och véxters halsa.38 Dock menar kommissionen att principen inte &r
begransad till enbart dessa omraden utan ar en allmant gallande princip, trots att den uttrycks | samband med
miljopolitiken.39 Ambitionsnivan ar har nagot hogre da man talar om risk for oacceptabel skada istéllet for
allvarlig eller oaterkallelig skada.40 Pa svensk nationell niva sa ska, enligt miljobalken, alla risker motverkas
savida de inte ar forsumbara i forhallande till miljobalkens mal. Att ambitionsnivaerna skiljer sig pa detta vis &r
i sig inte sarskilt markligt da globala deklarationer i allmanhet ar formulerade som kompromisser. EU-
samarbetet dr ett narmre samarbete och kan vara tydligare och den enskilda staten behover inte kompromissa pa
samma vis.41 Dessutom ar det fraga om en princip, vilken av sin natur ofta dr nagot vag och lamnar utrymme
for olika ambitionsnivaer.

Oavsett ambitionsniva sa ar grundstommen i forsiktighetsprincipen att vetenskaplig osékerhet om risken for
miljoskada inte far hindra miljorattsliga atgarder i forebyggande syfte.42 En vetenskaplig osakerhet maste alltsa
foreligga for att principen ska aktualiseras, men beroende pa ambitionsnivan i formuleringen av principen kan
kravet skifta nar det kommer till vilken grad den vetenskapliga osdkerheten ska ha. Detta stimmer 6verens med
synen pa forsiktighetsprincipen som ett riskvarderingsinstrument dar ocksa en riskbeddmning ingar.
Riskbedomningen bestar da av en vetenskapligt grundad lagsta forsiktighetsniva/skyddsniva. Darefter sker en
riskvardering utifran riskbeddmningen men som &ven tar med andra icke-vetenskapliga parametrar, t.ex. den
uttryckta ambitionsnivan.43 En konsekvens av principen kan vara att bevisbordan blir omvand. Exportoren,
verksamhetsutdvaren eller motsvarande kan tvingas bevisa att risker for miljoskador inte uppkommer pa grund
av produkten/verksamheten. Detta ar avvikande fran de flesta rattsordningar da verksamhet i allméanhet ses som
nagot positivt och grundinstallningen &r att verksamheter ska visas vara farliga for att inte fa komma till
stand.44 Den omvanda bevisbordan borde darfor kunna vara positiv ur miljosynpunkt da den innebar att bevisa
avsaknad av risk an befintlighet av faktisk farlighet.

A ena sidan kan forsiktighetsprincipen kritiseras for att vara negativ for folkhalsan. Den kan medféra att &mnen
som bedomts riskabla forbjuds av valutvecklade lander till nackdel for mindre utvecklade lander, da principen
inte bara tar sikte pa kortsiktiga problem utan dven risker som stracker sig 6ver generationer. Ett exempel pa
den situationen ar forbudet mot export av DDT vilket pa kort sikt paverkar halsan och vélbefinnandet hos
manga manniskor i utvecklingslander mycket negativt, dd det anvénds i malariabekdmpande syfte.45 A andra
sidan har forsiktighetsprincipen den stora fordelen att man vid tilldmpningen av den inte behdver ta héansyn till
huruvida ett amne ar farligt eller inte, utan enbart ifall &mnet kan innebéra en risk for skada aven pa lang sikt.
Farlighet, eller ofarlighet, & nagot som i sig inte nodvandigtvis ar mojligt att bevisa.46

2 Environmental Protection and Free Trade in Chemicals-Precautionary Principle in
Conflict

2.2.2 The precautionary principle

In the environmental law context, the precautionary principle is very important for determining whether a state
can or should implement environmental protection action. The precautionary principle is now regarded as a
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established international environmental law princip.33 Exactly what it has to legal significance is , to be shown,
somewhat unclear . This principle is including expressed in the Rio Principle 15 by the States so far as possible
to apply the principle to protect the environment and in Art 191 TFEU provides that the Union's environmental
policy should be built on den.34 Although the principle is not explicitly mentioned in any of WTO agreements,
the DSB considers that the principle must be affirmed even beyond international environmental law to be
recognized as a general international law principle.35

(pp. 15-16)

The precautionary principle, korfattat, that this risk environmental damage must beaktas.36 How effective
precautionary principle causes an environmental effect depends on the level of ambition principle is given. If
you look at the principle as embodied in the Rio Declaration seems ambitions are not very high , it will apply
threats of serious or irreversible damage and it must be applied into account the ability of states and that they
are allowed to make a cost tradeoff. 37 At the EU level , the Commission has held that the principle is a central
point in the community policy and European competence to provide the level of protection it considers
appropriate regarding environmental protection and human , animal and plant héalsa.38 However mean
Commission that the principle is not limited to these areas but is a generally applicable principle , although it is
expressed in connection with miljopolitiken.39 The level of ambition is here slightly higher when speaking
about the risk of unacceptable damage instead of serious or irrevocable skada.40 The Swedish national level
shall, according to the Environmental Code, all risks are countered unless they are negligible compared
Environmental to target. That ambition levels differ in this way in itself is hardly surprising since global
declarations are generally formulated as a compromise. EU cooperation is a closer cooperation and can be
clearer and the individual state needs no compromise at the same vis.41 addition, it is a matter of principle,
which by its nature will often be somewhat imprecise and leaves room for different levels of ambition.

Regardless of ambition so, the basis of the precautionary principle that scientific uncertainty about the risks of
environmental damage may not be prevent environmental legal action in the prevention.42

(p. 16)

A Scientific uncertainty must exist, therefore, for the policy to be updated, but depending on the level of
ambition in the formulation of the principle can demand shift when it comes to the degree of scientific
uncertainty should have. This is consistent with the view of the precautionary principle that a risk assessment
instruments where also a risk included.

(pp. 16-17)

The risk assessment is then consists of a scientifically based minimum prudential level / level of protection.
Thereafter a risk assessment based on risk assessment, but also include other non-scientific parameters, such as
the expressed ambitionsnivan.43 A consequence of the principle may be that the burden of proof is reversed.
Exporters , operator or equivalent may be forced prove that the risks of environmental damage does not occur
because of the product/operations. This is different from most systems of law when activity is generally seen as
a positive and the default is that activities are shown to be dangerous to just come to stand.44 The reverse
burden of proof should therefore be positive from an environmental perspective as it means to prove the
absence of risk than the existence of actual danger.

On the one hand, the precautionary principle is criticized for being negative for public
health. It can cause the substances assessed risky banned by developed countries to the
detriment of smaller developing countries, where the principle not only focuses on short-
term problems , but also risks that spans generations. An example of this situation is the
export ban on DDT which short-term impact on health and well-being of many people in

developing countries very negative, when used in malaria enforcement syfte.45 On the other
hand, the precautionary principle, the great advantage that the application of the need not take Regardless of
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whether a substance is hazardous or not, but only if substance may pose a risk of harm in the long term.
warnings or harmlessness , is something that in itself is not necessarily possible to be.46...

(p. 17)

43 Zetterberg, 2010 s. 266.

44 Nilsson, 2002 s. 407-411.

45 Kogan 2004 s. 38ff.

46 Jfr. Hansson i Ebbesson & Langlet, 2010 s. 31f.
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