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Pursuant to Arizona Rule of Evidence 702 and Daubert v. Merrell Dow 

Pharmaceuticals, Inc., 509 U.S. 579 (1993), Plaintiff Peter Davis, as Receiver of DenSco 

Investment Corporation (“the Receiver”), moves to exclude the expert opinion of Dr. Erin 

Nelson.  Under Rule 702 and Daubert, courts act as gatekeepers to ensure that expert 

testimony will help the jury and is based on sufficient data, objectively reliable methods, 

and a reliable application of methods.  Dr. Nelson’s testimony fails each of these 

requirements. 

Dr. Nelson presents no scientific opinions, but instead testifies to psychological 

“impressions” after her review of selective discovery in the case.  Her impressions are 

not based on any psychological diagnosis like a disorder to be found in the DSM-5, or 

psychological testing like an MMPI, or any other matter subject to peer review in her 

field.  If Dr. Nelson can testify as to her “impressions” after simply reviewing discovery, 

then the Receiver should be able to ask any other fact witness in the case what their 

“impressions” are.  Such testimony is not helpful to the jury, nor does it meet the 

reliability requirements of Rule 702 and Daubert.  The Court should keep the gate shut. 

(A) Dr. Erin Nelson 

Dr. Nelson is a psychologist.  Defendants hired her to provide her “psychological 

impression(s)” regarding “the level of influence, if any, Scott Menaged had over Denny 

Chittick’s decision-making and conduct on or about January 2014 through May 2014.”  

(Dr. Nelson’s 4/4/19 Report, attached as Exhibit 1, at 4.)  Her impression is that Menaged 

had “substantial influence” over Chittick’s decision-making and conduct during that 

time.  (Id. at 20; see also Dr. Nelson’s 10/7/19 Addendum Report, attached as Exhibit 2, 

at 5.) 

This impression—that Menaged had substantial influence over Chittick—is not a 

diagnosis of any recognized medical condition.  (Deposition of Dr. Nelson on 10/10/19, 

excerpts attached as Exhibit 3, at 90:2-7, 114:13-24.)  Nor is the term “substantial 

influence” a medical term.  (Id. at 71:16-19.)  Rather, Dr. Nelson admits that she is simply 

offering her “subjective views” on the matter.  (Id. at 110:19-20.) 
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That Menaged had substantial influence over Chittick is the only opinion Dr. 

Nelson is offering.  (Id. at 71:25–72:20.)  Dr. Nelson offers no opinion on whether anyone 

else—including Chittick’s long-time lawyer, Defendant David Beauchamp—had 

influence over Chittick.  (Id. at 112:10–113:7.)  She insists that she is “not testifying 

about David Beauchamp” and is “not offering an opinion about Mr. Beauchamp.”  (Id. at 

93:2-3, 107:3.) 

Dr. Nelson’s impression is based solely on a review of documents, including 

emails, letters, and selected deposition testimony in this case.  (Ex. 3 at 69:22–71:5; see 

Ex. 1 at 4-14 (listing sources of information reviewed); Ex. 2 at 3-4 (same).)  She did not 

interview Chittick, Menaged, Beauchamp, any of Chittick’s family or friends, or anyone 

else.  (Ex. 3 at 92:23-25, 95:5-8, 96:1-9.)  The only documents she reviewed are what 

Defendants gave her.  (Id. at 75:4-8, 81:12-18, 83:19-23.)  Among those documents was 

a “Chronology” made by Defendants, containing Defendants’ own descriptions of, and 

selective quotations from, various documents.  (Chronology, attached as Exhibit 4; see 

also Ex. 1 at 5 (listing “Chronology for E. Nelson” as source of information reviewed).) 

(B) Rule 702 and Daubert 

The “party seeking to admit expert testimony must prove, by a preponderance of 

the evidence, that the testimony is both relevant and reliable.”  State ex rel. Montgomery 

v. Miller, 234 Ariz. 289, 298 ¶ 19 (App. 2014) (citing Daubert v. Merrell Dow Pharm., 

Inc., 509 U.S. 579, 592 & n.10 (1993)).  The “trial judge serves as a ‘gatekeeper’ who 

makes a preliminary assessment as to whether the proposed expert testimony is relevant 

and reliable.”  Id. (citation omitted).  This gatekeeping function applies to all types of 

expert testimony, including “expert psychological testimony.”  Arizona State 

Hosp./Arizona Cmty. Prot. & Treatment Ctr. v. Klein, 231 Ariz. 467, 474 ¶¶ 30–31 (App. 

2013) (citing cases where courts have excluded expert psychological testimony). 

Accordingly, for Dr. Nelson’s testimony to be admissible, Defendants must prove 

that it (a) will “help the trier of fact to understand the evidence or to determine a fact in 

issue,” (b) is based on “sufficient facts or data,” (c) is based on “reliable principles and 
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methods,” and (d) is based on her having “reliably applied the principles and methods to 

the facts of the case.”  Ariz. R. Evid. 702. 

(C) Dr. Nelson’s opinion will not help the jury. 

Dr. Nelson’s impression that Menaged had “influence” over Chittick is not an 

opinion that requires expertise.  For example, Beauchamp, who met regularly with 

Menaged and Chittick, testified that based on his observations, Menaged had “some type 

of mental control” over Chittick.  (See Deposition of David Beauchamp on 7/19/18, 

excerpts attached as Exhibit 5, at 75:10-13.)  The jury is fully capable of reviewing the 

trial evidence and deciding whether Menaged had “influence” over Chittick and, if he did, 

what relevance it has in the case.  Indeed, the jury will be in a better position to evaluate 

these matters because the jury, unlike Dr. Nelson, will also consider whether Beauchamp 

had influence over Chittick—and that is the more relevant issue. 

1. The jury is fully capable of evaluating Menaged’s “influence” 
over Chittick. 

“The primary concern in the admission of expert testimony is ‘whether the subject 

of inquiry is one of such common knowledge that people of ordinary education could 

reach a conclusion as intelligently as the witness or whether, on the other hand, the matter 

is sufficiently beyond common experience that the opinion of an expert would assist the 

trier of fact.”  State v. Dickey, 125 Ariz. 163, 169 (1980) (quoting State v. Owens, 112 

Ariz. 223, 227 (1975)). 

Arizona courts regularly exclude expert psychological testimony on matters within 

the jury’s knowledge.  See, e.g., State v. Laffoon, 125 Ariz. 484, 486 (1980) (affirming 

exclusion of psychiatric testimony regarding the “effect of alcohol” on defendant’s ability 

to form intent because the matter is “within the common knowledge and experience of 

the jury”); Dickey, 125 Ariz. at 168-69 (affirming exclusion of psychiatrist opinion that 

defendant “acted out of fear” because the opinion “would add nothing to the jury’s own 

common knowledge and experience”). 
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Courts across the country regularly exclude such testimony as well.  See, e.g., 

United States v. DiDomenico, 985 F.2d 1159, 1163-64 (2d Cir. 1993) (affirming exclusion 

of psychiatric opinion that defendant had a “dependent personality disorder” because “the 

imprimatur of a clinical label was neither necessary nor helpful for the jury to make an 

assessment of [defendant’s] state of mind”); People v. Czahara, 203 Cal. App. 3d 1468, 

1477-78 (1988) (affirming exclusion of psychiatric opinion that certain events would 

“provoke” an ordinary person to a heat of passion because the matter “is not a subject 

sufficiently beyond common experience”); United States v. Esch, 832 F.2d 531, 535 (10th 

Cir. 1987) (affirming exclusion of psychological testimony regarding defendant’s 

“personality characteristics” because “it addressed a subject matter within the knowledge 

and experience of the jury”); United States v. Felak, 831 F.2d 794, 797-98 (8th Cir. 1987) 

(affirming exclusion of psychiatric testimony regarding defendant’s reasons for avoiding 

taxes because “the jury was fully capable of resolving this question” and there was no 

“psychological disorder requiring an expert’s explanation”); Commonwealth v. Smith, 

290 Pa. Super. 33, 46 (1981) (affirming exclusion of psychiatric testimony regarding “the 

influence of group dynamics” because it “involves a matter of common knowledge”). 

Indeed, courts “routinely exclude as impermissible expert testimony as to intent, 

motive, or state of mind” because such testimony “offers no more than the drawing of an 

inference from the facts of the case” and “[t]he jury is sufficiently capable of drawing its 

own inferences.”  Siring v. Oregon State Bd. of Higher Educ. ex rel. E. Oregon Univ., 

927 F. Supp. 2d 1069, 1077-78 (D. Or. 2013) (collecting cases). 

This reasoning squarely applies here.  Dr. Nelson’s “impression” about the level 

of Menaged’s “influence” over Chittick is not the sort of thing the jury needs an expert 

for.  Dr. Nelson admits that she is “not rendering a diagnosis.”  (Ex. 3 at 90:6-7.)  And 

she admits that a lay witness “could certainly give their opinion or impression” regarding 

Menaged’s influence over Chittick—and indeed, some of the lay witnesses in this case 

have done precisely that in depositions.  (Id. at 88:6-17.)  Thus, the jury is fully capable 

of reviewing the same evidence that Dr. Nelson reviewed—including emails, letters, and 
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witness testimony—and drawing its own conclusion on the matter.  Dr. Nelson’s 

impression should be excluded as unhelpful. 

2. Dr. Nelson failed to address the more relevant issue: how much 
influence Beauchamp had over Chittick. 

Expert testimony must also “fit” the issue that the jury is deciding.  Daubert, 509 

U.S. at 591-92; see also Miller, 234 Ariz. at 298 ¶ 21 (describing this requirement).  Under 

this requirement, judges must exclude expert testimony “unless they are convinced that it 

speaks clearly and directly to an issue in dispute in the case.”  Daubert v. Merrell Dow 

Pharm., Inc., 43 F.3d 1311, 1321 n.17 (9th Cir. 1995). 

Courts regularly exclude psychological testimony that does not “fit” the issue at 

hand.  For example, in United States v. Dixon, 413 F.3d 520 (5th Cir. 2005), the defendant 

sought to introduce expert testimony about the “psychological effects” of being beaten by 

her boyfriend.  Id. at 523.  But the trial court excluded the testimony and the Fifth Circuit 

affirmed, reasoning that although the testimony went to the defendant’s “subjective” 

perception of danger, the issue for the jury was, instead, whether the defendant’s 

perception was “objectively” reasonable.  Id. at 523-24; accord, e.g., State v. Amaya-Ruiz, 

166 Ariz. 152, 167 (1990) (affirming exclusion of expert opinion regarding “general” 

political situation in El Salvador because the relevant issue was, instead, whether an 

individual had a certain “personal” experience in El Salvador). 

Here, too, Dr. Nelson’s impression about Menaged’s influence over Chittick does 

not “fit” the issue at hand.  This lawsuit is against Beauchamp, not Menaged.  The 

Receiver will submit evidence that if Beauchamp had given proper advice, Chittick would 

have followed it.  The relevant issue, therefore, is whether Beauchamp had influence over 

Chittick, not whether Menaged did.  Yet Dr. Nelson admits that she offers no opinion on 

that issue.  (Ex. 3 at 112:10–113:7.)  In fact, she emphasizes that she is “not testifying 

about David Beauchamp” or “offering an opinion about Mr. Beauchamp.”  (Id. at 93:2-3, 

107:3.)  Her opinion is therefore not helpful for what the jury will decide. 
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Moreover, courts regularly exclude psychological testimony that fails to analyze 

alternative countervailing causes.  See, e.g., Cloud v. Pfizer Inc., 198 F. Supp. 2d 1118, 

1135-37 (D. Ariz. 2001) (excluding psychiatric testimony regarding cause of suicide 

because, among other things, the psychiatrist “did not fully explore other potential 

causes”).  Yet Dr. Nelson formed an impression about Menaged’s influence over Chittick 

without analyzing an alternative countervailing cause: Beauchamp’s influence over 

Chittick.  This is another reason why Dr. Nelson’s impression should be excluded. 

(D) Dr. Nelson’s opinion is not a scientifically reliable opinion. 

Expert opinions must also be scientifically reliable.  There are three distinct 

requirements for reliability:  The opinion must be based on “reliable principles and 

methods,” based on “sufficient facts or data,” and the expert must have “reliably applied 

the principles and methods to the facts of the case.”  Ariz. R. Evid. 702.  Dr. Nelson’s 

impression fails all three requirements. 

1. Dr. Nelson’s opinion is not based on an objectively reliable 
method. 

A party offering an expert opinion must “explain the expert’s methodology and 

demonstrate in some objectively verifiable way that the expert has both chosen a reliable 

scientific method and followed it faithfully.”  Miller, 234 Ariz. at 298 ¶ 23 (quoting 

Daubert, 43 F.3d at 1319 n.11).  Courts consider several factors in determining whether 

an expert’s method is objectively reliable, including: (1) whether the method can be or 

has been “tested,” (2) whether the method has been subjected to “peer review and 

publication,” (3) whether the method is “generally accepted” in the relevant field, (4) the 

“rate of error” of the method, (5) whether there are “standards controlling application” of 

the method, (6) whether the expert prepared the opinion “solely in anticipation of 

litigation” as opposed to independent research, (7) whether the expert’s field is “known 

to produce reliable results,” (8) whether “other courts” have deemed the method reliable, 

and (9) whether there are “non-judicial uses” for the method.  Id. at 299 ¶¶ 24-25. 
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Dr. Nelson’s method fails this requirement in several basic ways.  First, her overall 

inquiry—whether Menaged “influenced” Chittick—is inherently subjective.  Dr. Nelson 

admits that she is not diagnosing Chittick with a recognized condition.  (Ex. 3 at 71:16-

19, 90:2-7, 114:13-24.)  She even admits that she is offering her “subjective views” on 

the matter.  (Id. at 110:19-20.) 

Rule 702 squarely precludes such testimony.  Indeed, the Supreme Court in 

Daubert expressly warned against admitting “subjective belief.”  509 U.S. at 590.  

Accordingly, courts regularly exclude such opinions, especially psychological opinions.  

See, e.g., Coble v. State, 330 S.W.3d 253, 277-80 (Tex. Crim. App. 2010) (reversing trial 

judge for admitting psychiatric testimony because, among other things, there was “no 

objective source material in this record to substantiate [the expert’s] methodology”); 

Algarin v. New York City Dep’t of Corr., 460 F. Supp. 2d 469, 477 (S.D.N.Y. 2006) 

(excluding psychiatric testimony because, among other things, it “is not the product of 

the application of any analytic method, aside from [the expert’s] personal experience”). 

Second, even if Dr. Nelson’s overall inquiry could be done with an objective 

method, she did not do so.  She simply reviewed records provided by Defendants and 

concluded that Menaged had “substantial influence” over Chittick.  Nowhere in her report 

does she cite any specific methodology, publication, or other generally accepted standard 

supporting her approach.  (Ex. 1; Ex. 2.)  She does not cite, for example, the Diagnostic 

and Statistical Manual of Mental Disorders (DSM)—even though she has used the DSM 

in other cases.  (See Ex. 3 at 25:4–26:7 (Dr. Nelson explaining that she has used the DSM 

in determining whether a defendant’s act was caused by a mental defect).)  Nor does she 

cite, for example, a psychological test such as the Minnesota Multiphasic Personality 

Inventory (MMPI)—even though she has administered the MMPI in other cases.  (See id. 

at 25:4-11, 29:10–31:24 (Dr. Nelson explaining that she has administered the MMPI in 

determining whether a defendant’s act was caused by a mental defect).) 

Instead, Dr. Nelson sprinkles her report with unverifiable statements such as that 

her opinion is “based on [her] training and experience.”  (Ex. 1 at 14.)  She used the same 
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tactic in her deposition.  When asked what “scientific or psychological principles” she 

relied on, she simply said that she used “a behavioral science perspective.”  (Ex. 3 at 89:9-

22.)  And when asked whether she relied on any “publication,” “testing,” or “diagnostic 

methods,” she simply said that she was “not rendering a diagnosis” and was instead 

“applying [her] training and expertise and experience.”  (Id. at 90:2-16, 110:1-20.) 

Dr. Nelson’s invocation of “training and experience”—and nothing more—is 

precisely the sort of Because-I-Say-So that Rule 702 and Daubert prohibit.  Courts 

regularly exclude such opinions, especially psychological opinions.  See, e.g., Raynor v. 

G4S Secure Sols. (USA) Inc., No. 3:17-cv-00160-FDW-DSC, 2018 WL 662483, at *2 

(W.D.N.C. Feb. 1, 2018) (excluding psychiatric testimony because, among other things, 

expert failed to show that her method “can be or has been tested,” “has been subjected to 

peer review and publication,” “does not have a high known or potential rate of error,” and 

“is generally accepted within a relevant scientific community” (citations and alterations 

omitted)); Coble, 330 S.W.3d at 277-80 (reversing trial judge for admitting psychiatric 

testimony because, among other things, expert “cited no books, articles, journals, or even 

other forensic psychiatrists who practice in this area” and expert’s purported reliance on 

“principles involved in the field of psychiatry” was “simply the ipse dixit of the witness”); 

Algarin, 460 F. Supp. 2d at 477 (excluding psychiatric testimony because, among other 

things, expert did not use “any particular accepted methodology, cite to any pertinent 

medical literature, or employ any other evidence in support of his conclusion”); Figueroa 

v. Simplicity Plan de Puerto Rico, 267 F. Supp. 2d 161, 165 (D.P.R. 2003) (excluding 

psychiatric testimony as “conclusory because it is not supported by any comprehensive 

scientific knowledge nor does [the expert] display the method that he used to reach this 

conclusion”); accord Adams v. Amore, 182 Ariz. 253, 254–55 (App. 1994) (excluding 

expert opinion where party “failed to lay the foundation that [the expert] based his 
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opinions on facts or data ‘of a type reasonably relied upon by experts in [his] particular 

field’” (citing Ariz. R. Evid. 703)).1 

Third, lest there be any doubt, a simple examination of the factors set forth in 

Miller, 234 Ariz. at 299 ¶¶ 24-25, confirms that Dr. Nelson’s method is not objectively 

reliable: 

(1) She has not explained whether her method can be tested. 

(2) She has not identified any publication supporting her method. 

(3) She has not explained whether her method is generally accepted. 

(4) She has not identified a rate of error for her method. 

(5) She has not identified specific standards controlling application of her 

method. 

(6) She prepared her opinion solely in anticipation of litigation. 

(7) She has not explained whether her method is known to produce reliable 

results. 

(8) She has not identified other courts that have deemed her method reliable. 

(9) She has not identified non-judicial uses of her method. 

Her impression should therefore be excluded. 

2. Dr. Nelson’s opinion is not based on sufficient data. 

In addition to having an objectively reliable method, experts must also “obtain[] 

enough information or data to make the proffered opinion reliable.”  Miller, 234 Ariz. at 

298 ¶ 22.  Dr. Nelson failed this requirement as well, in several basic ways. 

                                              
1 Although Dr. Nelson does not cite them, there are general guidelines for her field: 

namely, the APA’s Ethical Principles of Psychologists and Code of Conduct and the 
APA’s Specialty Guidelines for Forensic Psychology.  (Exs. 6, 7.)   But these guidelines 
do not establish a methodology.  See Raynor, 2018 WL 662483, at *2 (holding that § 9.03 
of the Specialty Guidelines for Forensic Psychology is not a “method of evaluation” and 
is “insufficient” to show reliability).  In any event, Dr. Nelson failed to follow these 
guidelines, as explained below. 
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First, Dr. Nelson admits that her evaluation of Menaged’s “influence” on Chittick 

is based entirely on a review of documents in this case.  (Ex. 3 at 69:22–71:5; see also 

Ex. 1 at 4-14 (listing sources of information reviewed); Ex. 2 at 3-4 (same).)  She admits 

that she did not examine Chittick (who is deceased) or interview anyone who knew him, 

such as Menaged, Beauchamp, any of Chittick’s family or friends, or anyone else.  (Ex. 

3 at 92:23-25, 95:5-8, 96:1-9.) 

Dr. Nelson’s failure to examine Chittick or interview people who knew him, 

including the person who she says influenced him (Menaged) and the defendant in this 

case (Beauchamp), renders her opinion unreliable.  Section 9.01(b) of the APA’s Ethical 

Principles of Psychologists and Code of Conduct (hereafter “Ethical Principles”) explains 

that psychologists should generally “provide opinions of the psychological characteristics 

of individuals only after they have conducted an examination.”  (Ethical Principles, 

attached as Exhibit 6, at 24 (emphasis added).)  When an examination is “not practical,” 

psychologists should at least “clarify the probable impact of their limited information on 

the reliability and validity of their opinions” and “appropriately limit the nature and extent 

of their conclusions.”  (Id.)  Similarly, Section 9.03 of the APA’s Specialty Guidelines 

for Forensic Psychology (hereafter “Specialty Guidelines”) states that psychologists 

should “only provide written or oral evidence about the psychological characteristics of 

particular individuals when they have sufficient information or data to form an adequate 

foundation for those opinions,” and when it is “not possible” to conduct an examination, 

psychologists should “strive to make clear the impact of such limitations on the reliability 

and validity of their professional products, opinions, or testimony.”  (Specialty 

Guidelines, attached as Exhibit 7, at 15.)  Indeed, in another case, Dr. Nelson criticized, 

as unreliable, a psychologist who opined on a person’s mental state without having 

conducted an examination or interviewed others.  (Dr. Nelson’s 2/21/19 Declaration in 

Stearney v. USA, attached as Exhibit 8, at 4-5, ¶¶ 7, 8(a), (d), (e).) 

Here, Dr. Nelson admits that her failure to conduct any examinations or interviews 

renders her opinion “limited,” but she fails to explain the specific impact of that limitation 
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on her opinion.  (Ex. 1 at 14.)  Courts have rejected psychological opinions because of a 

failure to conduct examinations or interviews, and this Court should too.  See, e.g., 

Raynor, 2018 WL 662483, at *2 (excluding psychiatric testimony because, among other 

things, expert “never met or spoke with” the person she evaluated); United States v. 

Falcon, 245 F. Supp. 2d 1239, 1243-45 (S.D. Fla. 2003) (excluding psychological 

testimony because, among other things, expert merely reviewed records and did not 

conduct an “interview” or speak with “witnesses”); accord United States v. Hoac, 990 

F.2d 1099, 1103 (9th Cir. 1993) (affirming exclusion of psychological testimony because 

expert “had not performed any formal testing on [the person he evaluated] and had spoken 

with him on only two occasions”).2 

Second, even if Dr. Nelson could form a reliable opinion based on documents 

alone, she did not have all the necessary documents in this case.  For example, Dr. Nelson 

admits that it is generally important to review medical records when evaluating a 

decedent.  (Ex. 3 at 57:19-24, 92:5-10.)  Yet she did not review any of Chittick’s medical 

records.  (Id. at 91:10-25.) 

Similarly, Dr. Nelson admits that it was important for her to review depositions of 

Chittick’s “friends” and “associates”—in fact, she said she “wanted as much of that 

information as possible.”  (Ex. 3 at 79:17–80:10.)  Yet she did not review the depositions 

of several such persons.  (See Ex. 1 at 5 (listing depositions reviewed), Ex. 2 at 1-2 

(same).)  For instance, she did not review the deposition of Robert Koehler, who was 

Chittick’s friend since the early 2000s, an investor of DenSco, and specially designated 

by Chittick to manage DenSco in the event of Chittick’s death.  (See Deposition of Robert 

                                              
2 It is true that Dr. Nelson reviewed transcripts of some depositions and attended 

part of Menaged’s deposition.  (Ex. 1 at 5; Ex. 2 at 1.)  But a deposition is fundamentally 
different from a psychological interview, given the adversarial context.  Dr. Nelson 
herself made this point in another case, explaining that the “presence of a third party 
during a one-on-one examination unavoidably changes the interaction between 
interviewer and subject.”  (Dr. Nelson’s 10/7/14 Affidavit in Rahn v. City of Scottsdale, 
attached as Exhibit 9, at 1-2, ¶ 5.) 
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Koehler on 12/17/18, excerpts attached as Exhibit 10, at 45:15-23, 53:7-9, 73:21-24.)  

Nor did she review the deposition of David Preston, who had known Chittick since the 

early 1990s and was Chittick’s accountant, DenSco’s accountant, and an investor of 

DenSco.  (See Deposition of David Preston on 1/25/19, excerpts attached as Exhibit 11, 

at 18:13-21, 20:2-17, 72:9-17.)  Nor did she review the deposition of Paul Kent, who was 

Chittick’s friend since 1990 and an investor of DenSco.  (See Deposition of Paul Kent on 

3/19/19, excerpts attached as Exhibit 12, at 12:1-6, 19:4-8.)3 

Moreover, Dr. Nelson relied on Defendants to give her documents, so she admits 

that she does not know, for example, whether she reviewed all relevant correspondence 

between Chittick and Menaged, or between Chittick and Beauchamp.  (Ex. 3 at 81:12-18, 

82:22–83:18.) 

Courts have rejected psychological opinions because of a failure to review all 

relevant records, and this Court should too.  See, e.g., North v. Ford Motor Co., 505 F. 

Supp. 2d 1113, 1119 (D. Utah 2007) (excluding psychiatric testimony because, among 

other things, expert “relied on incomplete information, and did not include such 

information as a complete medical and psychological history”); Cloud v. Pfizer, Inc., 198 

F. Supp. 2d 1118, 1135-37 (D. Ariz. 2000) (excluding psychiatric testimony because, 

among other things, expert reached his conclusion “before reviewing all of [the 

decedent’s] medical records”). 

3. Dr. Nelson did not reliably apply her own method. 

Even if Dr. Nelson had used an objectively reliable method, and even if she had 

reviewed sufficient information, her opinion should still be excluded because she did not 

“reliably apply” her method to this case.  Miller, 234 Ariz. at 299 ¶ 26. 

                                              
3 And even when Dr. Nelson did review depositions, she often did not review 

exhibits.  For instance, though she claims to have reviewed Menaged’s deposition and 
Beauchamp’s deposition, she did not review the exhibits to those depositions.  (Ex. 3 at 
85:6-16; see also Ex. 1 at 5 (listing depositions reviewed), Ex. 2 at 1-2 (same).) 
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Courts must ensure that an expert “employs in the courtroom the same level of 

intellectual rigor that characterizes the practice of an expert in the relevant field.”  Kumho 

Tire Co. v. Carmichael, 526 U.S. 137, 152 (1999).  For a forensic psychologist like Dr. 

Nelson, that means taking an impartial, holistic look at the evidence.  Indeed, Section 1.02 

of the Specialty Guidelines requires forensic psychologists to “strive to be unbiased and 

impartial, and avoid partisan presentation of unrepresentative, incomplete, or inaccurate 

evidence that might mislead finders of fact.”  (Ex. 7 at 8-9.) 

But Dr. Nelson’s report is blatantly partisan.  Three examples prove the point.  

First, most of the “Background Information” section of her report is just a block quotation 

of several pages of Defendants’ disclosure statement—which, as one might expect, 

significantly downplays Beauchamp’s role in the harms that befell DenSco.  (Ex. 1 at 2-

4.)  In contrast, Dr. Nelson never cites Plaintiff’s disclosure statement in her report, even 

though she claims to have reviewed it.  (See id. at 4.) 

Second, one of the “Sources of Information” listed in Dr. Nelson’s report is a 

“Chronology” made by Defendants, which contains Defendants’ one-sided descriptions 

of, and selective quotations from, various documents.  (Ex. 4; see Ex. 1 at 5 (listing 

“Chronology for E. Nelson” as source of information reviewed).)  For example, in the 

Chronology, Defendants briefly describe Chittick’s suicide note to his sister Iggy (Ex. 4 

at 43), but completely omit the fact that this note included statements about Beauchamp’s 

influence over Chittick, such as the following:  “Dave my attorney . . . let me get the 

workout signed[,] not tell the investors[,] try to fix the problem.  That was a huge mistake. 

. . . Dave did a workout agreement with [Menaged], we were executing to it and making 

headway, yet Dave never made me tell the investors.”  (See Receiver’s First Suppl. Ariz. 

R. Evid. 807(b) notice, filed 7/13/18, at 6 ¶ 1.)  This omission of relevant information 

shows that Dr. Nelson’s review of documents was not holistic, but instead focused on the 

evidence that Defendants want to focus on. 

Third, the “Forensic Opinions” section of Dr. Nelson’s report is full of statements 

that are nothing more than an adoption of Defendants’ narrative, even though much of the 
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evidence is to the contrary and even though Dr. Nelson is no more qualified than the jury 

to draw such inferences.  (Ex. 1 at 14-20.)  For example, Dr. Nelson states that Beauchamp 

“continually advised Mr. Chittick about his disclosure obligations.”  (Id. at 18.)  But that 

statement completely ignores evidence to the contrary, such as the fact that Chittick wrote 

in his journal:  “I can raise money according to Dave.”  (See Receiver’s First Suppl. Ariz. 

R. Evid. 807(b) notice, filed 7/13/18, at 2 ¶ 7.)  Again, the omission of relevant 

information shows that Dr. Nelson’s review was not holistic, but partisan. 

Dr. Nelson’s partisanship confirms that she did not use “the same level of 

intellectual rigor” that she would have used if she were not hired by Defendants.  Kumho 

Tire, 526 U.S. at 152.  Her opinion should therefore be excluded.  Otherwise she will be 

exactly what Daubert seeks to prevent:  “just another lawyer, masquerading as a pundit.”  

People v. Johnson, 19 Cal. App. 4th 778, 779 (1993) (quoting Peter Huber, Galileo’s 

Revenge: Junk Science in the Courtroom (2d ed. 1993), p. 204). 

(E) Conclusion 

The Receiver respectfully requests that the Court exclude the opinion of Dr. Erin 

Nelson under Arizona Rule of Evidence 702 and Daubert v. Merrell Dow 

Pharmaceuticals, Inc., 509 U.S. 579 (1993). 

RESPECTFULLY SUBMITTED this 4th day of December, 2019. 

 OSBORN MALEDON, P.A. 
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Arizona Attorney General's Office, correct? 

A. Yes.

Q. And the purpose of the retention was to conduct

a psychological evaluation of Mr. Atwood, correct?

A. Yes.

Q. Mr. Atwood was a prisoner; he had been convicted

of murder, and he was pursuing a habeas corpus petition --

A. Correct.

Q. -- correct?

Okay.  In that case, you testified that you 

received from the Attorney General's Office what you 

called referral questions, the questions that you were 

asked to answer.   

Is that a term you frequently use, a referral 

question from a lawyer asking you about an evaluation? 

A. Yes.

Q. Okay.  And you said this is a fundamental

feature of a forensic evaluation, is that the mental

health professional is asked a referral question.

Is that consistent with your -- I am quoting 

here, but is that -- is that your -- is that your 

position? 

A. Yes, it is.

Q. All right.  And you said you are asked a

specific question by counsel, and then you give -- you
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answer, you try to set out to answer that question,

correct?

A. Yes.

Q. Okay.  And in that case, the question that was

put to you was does Mr. Atwood suffer from a mental

disease or defect, and is there any causal connection

between any mental disease or defect and the murder of

which he was convicted.

Is that consistent with your memory? 

A. Yes, generally.  I don't remember if that's

verbatim what they asked, but yes.

Q. All right.  Now, I just want to -- so -- so

ultimately you wrote a report, correct?

A. Yes.

Q. And that report would have set forth all of your

opinions and the information you considered, correct?

A. Correct.

Q. And the report had attached -- and this is in

the transcript.  I actually don't have the report, because

it's sealed, but the report included DSM criteria, capital

D, capital S, capital M, which you appended to your report

as an index.

Would you tell -- tell us, please, what is -- 

what is DSM, generally? 

A. Sure.  DSM is the Diagnostic and Statistical
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Manual of Mental Disorders.  We are now on the fifth

edition, so it's DSM-5.  I think that might have been the

DSM-IV TR back then.  And it's the manual used, published

by the American Psychiatric Association, but used by

psychologists and psychiatrists to offer diagnostic

opinions.  It has the criteria for diagnostic conditions

that are necessary to diagnose somebody.

Q. So for a particular mental disease or defect, it

would enumerate the diagnostic conditions that are needed

to diagnose that condition?

A. Right.  The diagnostic criteria for everything

that is a recognized mental illness or personality

disorder are listed in that -- in that manual.

Q. Okay.  And just to quickly recap what you did

here, as you testified, you conducted an in-person

interview of Mr. Atwood?

A. Yes.

Q. You recorded that interview?

A. Yes.

Q. You transcribed it?

A. Yes.

Q. You attached the transcription of the interview

to your report?

A. Yes.

Q. And in the -- correct me if I'm not
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understanding this process.  

In the course of your -- is the right term you 

use "evaluation" when you -- it's not an interview.  When 

you meet with someone, what's the term I should use? 

A. Well, that's a psychological interview when I do

that part.  The evaluation is in total, when you also add

psychological testing and collateral sources.

Q. Okay.  I want you to help me walk through this.

So when you interviewed him, is it in the course 

of that interview that you were forming diagnostic 

impressions? 

A. That is a part of how you form diagnostic

impressions, yes.

Q. Okay.  So do the diagnostic impressions come

later, after the testing and other pieces?

A. Yeah.  Typically you form a diagnosis after you

have all of that information.

Q. Okay.  So what are you doing in the course of

the interview?  Are you forming impressions, or is there

any technical term that you would use as you are asking

questions of the -- of the subject?

A. So a general psychological interview has major

subject areas --

Q. Okay.

A. -- that you include when you are interviewing
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somebody.  Their -- their psychological history, their

educational history, vocational history, medical

conditions, relationship history.  You need to understand

that person's view.

And then you -- and you also ask specific 

symptom questions, as if you are looking at a diagnosis or 

you are starting to rule diagnoses in or out -- 

Q. Okay.

A. -- based on the information you are getting from

the person, and then typically you would have some sort of

objective psychological testing as well.

Q. Okay.  I want to stop right there.

So that's the first part.  Then do you a 

diagnostic test, a psychological test, correct?   

And in this case you administered the MMPI-2, 

which is the Minnesota Multiphasic Personality 

Inventory-2, correct? 

MR. DeWULF:  Object to form.

THE WITNESS:  Yes.

MR. STURR:  What's the objection?

MR. DeWULF:  I don't think you let her answer

the prior question, and I think you -- I think she was

about to give you additional information.  And I think

your predicate for the question may have misstated what

her testimony was.

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



29

ERIN M. NELSON, PSY.D., 10/10/2019                        

MR. STURR:  Oh, thank you, John.

 Q.   (BY MR. STURR)  I didn't mean to tread on your 

answer.   

Did I cut you off before you answered my 

question? 

A. I can't even remember what that question was

right now.  I'm sorry.

Q. John will keep me honest.  I'm not trying to cut

you off, Dr. Nelson, so let me ask the question again.

In Mr. Atwood's case, you did administer a

psychological test, correct?

A. That's correct.

Q. Okay.  And what was the test you administered to

Dr. -- to Mr. Atwood, if you can recall?

A. I don't independently remember, but -- and it

would have been likely the Minnesota Multiphasic

Personality Inventory-2.

Q. Okay.  And if you -- I can point you to the

page, if you want to look at it.  It's page 188.

A. That's okay.

Q. Again, I'm not trying to put words in your

mouth.

You described in there testimony, the MMPI-2 as 

the gold standard personality test, correct?  Wait.  

Sorry.  
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Would you use those terms today? 

A. Yes, that would be a yes, and there is another

test in the years that have -- since this, that has really

come to be almost equivalent, or not almost, equivalent

measure.

Q. What is that?  Sorry.  What is that test?

A. The Personality Assessment Inventory.

Q. And as I understand it -- and, again, I'm just

trying to get a general sense here -- you would never use

test results alone to diagnose a psychological condition,

correct?

A. That's correct.

Q. And in your testimony in court, you said it's a

way of taking another look at your impressions as you are

developing them, and you see if they are -- and I'm just

summarizing here -- you want to see if a test result is

consistent with your diagnostic impressions to make sure

that -- that they are consistent, the test results and the

impressions.  

Is that a fair statement of what you do? 

A. Yeah.  It's another check and balance so that

you can see if they are consistent, and if not, seek to

understand why there is a discrepancy.

Q. Okay.  And you refer to the term "check and

balance."
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So part of the process that you followed here 

was in administering the test, you -- as I understand from 

your testimony, you enter the test results multiple times 

to make sure they are accurately entered, roughly?  Is 

that fair to say? 

A. There are different scoring services.  Sometimes

you can just mail the form in and a computer will score

it.  I have the software myself, so you hand enter them,

and I always do the -- hand entered them all a second time

to make sure that there wasn't any, you know --

Q. Correct.

A. -- click typo, I guess.

Q. And then, as I understand it, you just get --

you then get a summary, a computer-generated summary

report, correct?

A. Correct.

Q. And, again, you wouldn't rely on that alone for

a diagnosis, correct?

A. Certainly not.

Q. Okay.  That's just another layer or another way

of verifying the opinions or the conclusions you are

reaching, correct?

A. Verifying or helping me understand and make sure

I'm accurate.

Q. Right.  Okay.
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And then in addition to conducting in this case,

I'm staying with Atwood, so you conducted the test, you

interviewed him, is -- is another stage in the process you

described in your testimony as reviewing written records.

And in that case you testified that you reviewed

approximately 12,000 pages of records.

Is that what you were referring to before as 

collateral source?  How would you describe these records 

that you reviewed in the Atwood case? 

A. Many boxes.  I -- there were criminal records

and police reports and correctional health records and

medical records, and, I mean...

Q. I just want to get the terminology correct.

That's collateral source information.

Is that the correct term?  I think you -- I read 

that in the testimony.  Is that how you describe those 

records? 

A. Yes.

Q. Okay.  And what is the importance of collateral

source information in performing a psychological

assessment?

A. You are try -- well, especially when you are

doing a forensic assessment, you want to have as much

information as you can, instead of relying solely on an

interviewee.

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



56

ERIN M. NELSON, PSY.D., 10/10/2019                        

Q. Now, in those types of cases, so in the cases

that you can recall, who hired you?

A. It could have been either side of the case.

Q. Okay.

A. Counsel, a lawyer.

Q. A lawyer.

And what was the referral question, if you can 

recall? 

A. Oh, we are talking about several cases.  So

generally, if I'm retained by a lawyer in a case where

somebody has passed away, it's a question of what their

cognitive situation was, were they able to make decisions,

was there undue influence.  Those are the sort of issues,

but I can't even think of the actual -- of a case name

right now to tell you what a specific -- 

Q. Okay. 

A. -- referral question would be.

Q. That's fine.  

So the referral question, broadly speaking, 

would be what were the decedent's -- what were the 

decedent's cognitive abilities and were they under -- 

subject to undue influence? 

MR. DeWULF:  Object to form.

THE WITNESS:  That would be one of the examples

of questions I could then be asked.
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 Q.   (BY MR. STURR)  Okay.  And in the absence of the 

ability to interview the decedent, tell me what steps you 

would follow to conduct an assessment of the decedent's 

psychological condition? 

A. Sure.  I would look at the -- again, ask for the

collateral source records, pleadings, testimony of

relevant witnesses and parties, and may or may not also

conduct collateral interviews.

Q. I want to break this down.  So you have used two

terms, collateral interviews and collateral source.

So a collateral source, if I may, you referred 

to pleadings, testimony.   

Is a medical record a collateral source? 

A. Yes.  And I should clarify, collateral

interviews would technically fall under the broad category

of collateral sources.  One source could be interviews,

another could be medical records, another could be

deposition testimony, and so on.

Q. Okay.  So in order to -- so let me talk about

medical records.

So you would, in order to determine the 

decedent's cognitive state, you would review available 

medical records, generally? 

A. Yes.

Q. Okay.  So, for example, if the decedent had
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been, I'm speaking hypothetically, in a nursing home, the

chart may reflect testing that was conducted or reports or

analyses of the decedent's mental state?

A. If a decedent was in a nursing home, you would

want to look at the medical records and see if there was a

diagnosis of dementia, other sort of mental health

history, of other diagnoses that could interfere with your

mental state.

Q. Okay.  But those would be important records for

you in order to render an opinion about the decedent's

psychological condition, would be medical records showing

either past assessments or tests?

A. Yes, that would be one piece of data I would

want in order to offer that opinion.

Q. Okay.  Would it also be important to you to

conduct, I think you used the term collateral, collateral

interviews?

A. There are some cases where I feel like that's

something I need to do in order to offer an opinion about

what I'm being asked, and other times it's not necessary.

Q. Give me an example when it wouldn't be

necessary?

A. For example, if there are multiple affidavits or

deposition testimony of parties, there are times when I

will say it is not necessary for me to reinterview
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confirms your retention and rates and things like that, 

correct? 

A. Correct.

Q. Did you at any time receive from Mr. DeWulf,

Mr. Ruth, or Ms. Patki what we have been calling a

document that set forth referral questions?

A. No.

Q. Okay.  How did you receive the referral

questions in this case?

A. Verbally.

Q. Do you recall when you received those?

A. Not specifically.  Early on, it was -- there

wasn't a specific question from phone call one in this

case, which is also not uncommon.  It was:  We think there

is some psychological things perhaps going on here and we

are not psychologists, so can you have an initial

impression?  The specific scope of what I would answer, I

don't remember, but it was much later.

Q. Okay.  All right.  Well, let me just ask you

generally, you have issued a written report in this case

and a supplement.  Tell us in your own words what you were

asked to do.

A. From the beginning or in issuing my report?

Q. Is there a difference?  What -- were you asked

to do something differently at the beginning?
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A. Just what I just explained to you, that it was

broader, we think there is some psychological concept

here.  By the time it got to the report, I was

specifically asked to look at the relationship dynamic

between Denny Chittick and Scott Menaged during January

to, I believe, May of 2014.

Q. Before that, before you said you got to the

report, were you asked to provide information or

assistance to Mr. DeWulf on other issues, without telling

me the substance of your communications?

A. No.  Generally they said we think that there is

some sort of psychological concept that we need a

psychologist to look at.

Q. Okay.  And so generally you were asked to look

at the relationship between Mr. Chittick and Mr. Menaged

in the time period January '14 to May 14, is that correct?

A. Correct.

Q. Okay.  How did you go about doing that?

A. I started by reading -- well, not started.

Started and continued to read voluminous records in this

case that are all included in my source list.

Q. Your report refers to a record review and

analysis.  

What is a record review and analysis in the 

field of forensic psychology? 
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A. I identified that to make very clear that this

was simply, or not simply, nothing is simple, but a --

specifically a record review opinion as opposed to one

where I collected a psychological evaluation.

Q. So you are -- okay.  So you use that term

specifically to say you are not -- you did not conduct a

psychological evaluation?

A. That I didn't conduct a face-to-face evaluation

of a person; that I'm offering psychological opinions

based on a record review.

Q. Is that -- is that to distinguish this from

diagnostic opinions?

A. In part, that's a part of it, but not the

totality.  The totality is because I want to make very

clear to the audience that my impressions are based on a

review of records.

Q. Okay.  And my question, in the field of forensic

psychology, is the term "record review and analysis" a

recognized term?

A. It could be record review report.  I mean, it

might not necessarily say record review and analysis.  It

could.  An evaluation of the records.  It's just that you

need to distinguish that you are only reviewing records as

opposed to conducting independent psychological

evaluation, as we talked about earlier.
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Q. Okay.  And so to be clear, then, the opinions

that you have based are -- are based solely on the records

that you have identified in your initial and supplemental

report?

A. Correct.

Q. And what is -- what is your opinion?  What

opinions did you form on the basis of the record review?

A. Ultimately, that during that specific timeframe,

Scott Menaged had significant influence over Denny

Chittick's decision-making.

Q. Scott Menaged had significant influence over

Denny Chittick's decision-making, that is your opinion?

A. Yes.

Q. In the time period January through May 2014?

A. Correct.

Q. When you say that Scott Menaged had significant

influence, what do you mean by "significant"?

A. I'm trying to think of synonyms.  Substantial,

weighty.

Q. And what -- have you formed an opinion about

specific decisions that Denny Chittick did or did not make

on the basis of that opinion that you have reached that

Mr. Menaged had significant influence?

A. General decisions.

Q. What I'm trying to understand, Dr. Nelson, is
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you are rendering an opinion that Mr. Menaged had

significant influence over Denny Chittick's

decision-making in this time period, correct?

A. Correct.

Q. Is that the only opinion you are -- you have

reached in this case?

A. Yes.

Q. You are not giving an opinion about any specific

decisions that were made?

A. I believe I outline in my report examples to

explain how I arrived at that opinion, but that is the

only opinion I have to offer.

Q. The only opinion you are offering is this

opinion that Scott Menaged had significant influence over

Denny Chittick's decision-making between January and

May 2014?

A. That's correct.

Q. There are no other opinions you have reached in

this case?

A. That's correct.

Q. Okay.  How did you -- I want to just make sure I

understand your process from -- as a forensic

psychologist, what process did you follow to reach that

opinion?

A. I reviewed, as I said, volumes of electronic
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mail correspondence, written correspondence, deposition

testimony, pleadings, many, many documents that, again, I

can't list them all for you.  That's where they are on

the -- in my report.

Q. Well, let's take a look at your report.  Let's

start with your first report, Exhibit 1162.

A. Oh.

Q. You have on page 4, you have a heading Sources

of Information.

Do you see that? 

A. Yes.

Q. Okay.  This -- this goes on for a number of

pages, to page 14, correct?

A. Correct.

Q. And I want to be clear about this.  The --

because I think you say this at the end of the opinion,

your opinion is based solely on the sources of information

that are listed on pages 4 to 14, correct?

A. Yes.

Q. And you have identified the sources of

information as pleadings, deposition transcripts,

miscellaneous transcripts and additional documents,

correct?

A. Yes.  I wasn't sure, I mean, I was trying to be

as clear as possible in separating out categories, but I

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



74

ERIN M. NELSON, PSY.D., 10/10/2019                        

wasn't sure how to characterize, other than additional

documents.

Q. How did you -- how did you first receive

documents relating to this case?

A. I can't remember which mechanism they used, but

ShareFile or something to that effect.

Q. Let me rephrase the question.

So I'm looking at your billing statement, and on 

February 20, 2018, you have initial telephone conference 

with Mr. DeWulf; on March 5, 2018, you have a longer 

telephone conversation; and on March 12, 2018, you had a 

brief telephone conversation, correct? 

A. Correct.

Q. And then that's followed by approximately seven

hours of record review between -- on March 19 and

March 20, correct?

A. Correct.

Q. How did the documents that you reviewed on those

two dates get compiled?  How were they selected, rather?

A. I would have asked them, I mean, I don't

remember verbatim what I said to Mr. DeWulf, but my

typical process is to say to get started, I would like

some general pleadings that outline the, you know, issues

in the case and, you know, whatever other record, I don't

remember what I asked them specifically for, but I would
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have asked for a set of records to have initial review and

a little more informed conversation than just relying on

what counsel described.

Q. But in that conversation, did you rely on

Mr. DeWulf and his colleagues to assemble what documents

might be relevant for your review?

A. I would have asked for the type of document,

but, yes, they would have had to put them together for me.

Q. Can we take a quick break?

A. Certainly.

VIDEOGRAPHER:  This ends media number two of the

ongoing deposition of Dr. Erin Nelson.  We are off the

record at 2:41.

(An off-the-record discussion.) 

VIDEOGRAPHER:  This begins media number three of

our ongoing deposition of Dr. Erin Nelson.  We are on the

record at 2:42.

 Q.   (BY MR. STURR)  So just before we took that 

quick break, so you received -- after receiving documents 

from Mr. DeWulf and his colleagues, do you recall asking 

for additional documents? 

A. Yes.

Q. What do you recall asking for?

A. I don't recall specifically.  There were more,

but over the course of this case -- I don't recall
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specifically at the beginning, but over the course of this

case, they were -- continually were taking the depositions

of these people, were gathering or have sent out requests,

and I always want to obtain those documents.

MR. STURR:  Let's go ahead and mark this,

please.

(Deposition Exhibit No. 170 was marked for 

identification.)  

 Q.   (BY MR. STURR)  Dr. Nelson, the court reporter 

has handed you what's been marked as Exhibit 1170.   

Do you recognize that document? 

A. Yes.

Q. My understanding is that this is -- this

document is identified in your report as Chronology for

E. Nelson?

A. Yes.

Q. Did you ask for this document?

A. I don't remember in this case, but it's -- I

would have very likely.  When -- whenever there is a case,

particularly with voluminous records, I will ask counsel

if they have a chronology that I can use or, an

alternative, I will create one myself, just to sort of

orient to where source documents are.

Q. So just to be clear, this is a document that was

prepared by defense counsel in this case, correct?
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A. Correct.

Q. And it's a document that you reviewed and relied

upon in forming your opinion?

MR. DeWULF:  Object to form.

THE WITNESS:  I would never rely on a chronology

provide -- provided by counsel in forming my opinion.  I

would use it to orient me chronologically, and then if

there was something -- because I have all the source

records, to go back and pull the original document.

And just to clarify also, the way that it -- I 

don't know if they just prepared it for me.  The reason 

it's written that way on my source is because that's 

how -- that's what the label of the document was when it 

came to me, so I don't know if they have given it for 

other people. 

 Q.   (BY MR. STURR)  And it's your understanding that 

this is a document, a chronology that was prepared by 

defense counsel to provide you with a timeline of relevant 

events and documents? 

MR. DeWULF:  Object to form.

THE WITNESS:  Again, I'm not sure if it was

prepared just for me, that's why I want to clarify the way

I wrote it there.  I don't know what their initial purpose

was, but that's how I would have used it, as another piece

of information, having to sort of effectively let me go
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back and reference where source documents that I already

had were.

 Q.   (BY MR. STURR)  Okay.  So let me make sure I 

understand this. 

So you -- your opinion is based on certain -- on

these documents, which includes deposition transcripts.

Looking at your -- at your reports, do you know

that you reviewed every deposition that was -- the

transcript of every deposition that was taken in this

case?

A. I have no idea.

Q. Did you ask to see all the deposition

transcripts?

A. No.

Q. Why not?

A. I would have specifically, likely in a case like

this, felt that it would have been not a -- what's the

word I want to use -- would not be unreasonable for me to

be reviewing stacks of depositions related specifically

only to financial matters that weren't relevant to my

opinion.

Q. Your opinion is based in part on, as I

understand it, you were focused on a particular time

period, January to May 2014, correct?

A. Correct.
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Q. In -- in -- in the process of gathering

information to form that opinion, let me start with that

time period, what was important to you in understanding

relevant information?

A. As I said, in the beginning I would want and

continuing to have pleadings that outlined both -- both or

multiple parties' views of the story, what happened to

whom, the major participants, and people who would have

relevant information to the specific referral question I'm

being asked.

I could certainly -- at some point I make an 

ethical decision that to bill, to continue to bill extra 

time on reading things that won't -- that I don't believe 

will offer substantive addition, I just don't do it.  

Q. Let me rephrase my question, Dr. Nelson.

A. Okay.

Q. You have given an opinion that in the time

period, you were asked to address the level of influence,

if any, Scott Menaged had over Denny Chittick's

decision-making and conduct on or about January 2014

through May 2014, correct?  That's the referral question?

A. That's correct.

Q. Okay.  So I want to make sure I'm understanding

your process.

In order to answer that question, what documents 
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did you identify that you needed to review for that 

particular time period? 

A. We had specific -- I don't recall every

conversation that we would have.  I would have

conversations with counsel where they would explain they

were taking the depositions of these people, and I would

say I want that deposition, I want this deposition.  I

would ask are there depositions of friends, associates,

family members, partners.  I wanted as much of that

information as possible.

I also would have said if a deposition is 

specifically, for example, a financial expert, I don't 

need to read that.  That's not going to be useful time or 

budget or whatever, anybody's time or resource, for me to 

be reviewing that. 

Q. I want to focus on documents, Dr. Nelson.

You are rendering an opinion about 

Mr. Chittick's decision-making with respect to business 

matters and other matters in a time period, January to 

May 2014, correct? 

A. Business and other matters, to his general -- to

the level of influence another person had over him.

Q. Right.  And so what would be relevant to that

question would be any communication or interaction between

Mr. Chittick and Mr. Menaged.
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Would you agree? 

A. All of those communications would be relevant,

yes.

Q. All right.  Did you ask to ensure -- did you ask

Mr. DeWulf to provide you with every written communication

between Mr. Chittick and Mr. Menaged between January and

May 2014?

A. I can't remember phrasing it that way, but I

assure you they are very clear that I wanted all that

information.  You were asking me earlier about

depositions.

Q. Did you -- can you say with certainty today that

you received every written communication between

Mr. Chittick and Mr. Menaged between January and May 2014?

A. I could not guarantee that.

Q. So you relied on counsel to provide you with

those documents, correct?

A. Yes.

Q. Okay.  What other records -- would you also

agree with me that records of Mr. Chittick's

communications with David Beauchamp between January and

May 2014 would be important and relevant to your giving an

opinion on the referral question?

A. To the extent that they are related to

Mr. Menaged and the -- yes.
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Q. You understand that Mr. Beauchamp was the lawyer

for DenSco Investment Corporation, correct?

A. Yes.

Q. And Mr. Beauchamp was providing advice to

Mr. Chittick with respect to various legal matters between

January and twenty -- January and May 2014, correct?

A. It's my understanding that's a critical period

for everyone in this case, yes.

Q. That's your referral question, Dr. Nelson.

A. My referral question was not about David

Beauchamp.

Q. Your -- Dr. Nelson, I want to be clear about

this.

You are rendering an opinion about Denny 

Chittick's -- the extent to which Scott Menaged had 

influence over Denny Chittick's decision-making and 

conduct between January and May 2014, correct? 

A. Yes.

Q. Okay.  I just want to make sure.  Forgive me for

stumbling through this question.  I want to make sure I

understand.  

So tell me again, I want to focus on that time 

period, step one, what documents -- so I have asked you 

before.  You have not -- you cannot say with certainty 

that in the course of rendering an opinion, and in 
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response to the referral question, you reviewed every 

written communication between Denny Chittick and Scott 

Menaged that was authored between January and May of 2014, 

correct? 

A. Of course not.

Q. If Mr. Chittick had communications with David

Beauchamp that related to decisions he was making on

behalf of DenSco Investment Corporation in a transaction

involving Scott Menaged, would it be important for you to

review all of those written communications?

MR. DeWULF:  Object to form.

THE WITNESS:  I would want all of that, yes.

 Q.   (BY MR. STURR)  Can you tell me today that in 

rendering this opinion you reviewed every written 

communication between David Beauchamp and Denny Chittick 

between January and May of 2014? 

MR. DeWULF:  Object to form.

THE WITNESS:  No, I can't guarantee that.

 Q.   (BY MR. STURR)  And the way I can test, 

Dr. Nelson, whether you have done so is I can look at your 

report and I can pull out these documents and I can see if 

all of those communications are present, correct? 

A. Yes.

Q. Because your report stands exclusively on the

documents identified in your initial and supplemental
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report, correct?

A. Correct.

Q. I want to -- now I want to focus for a minute,

if I can, on some other documents you reviewed.

Under Additional Documents, you have item 1 is 

Chittick Estate Documents - Personal Journals.   

Do you see that? 

A. Yes.

Q. Did you review the personal journals?

A. Yes.  And I just want to clarify, that -- these

are how the documents are labeled to me, so I will have

made -- written specifically exactly what the label of the

document was.

Q. Understand.

A. Okay.

Q. But you did review a document that is generally

described as a personal journal, correct?

A. Yes.

Q. And you did -- did you review and rely upon

the -- what's been described as a corporate journal that

Mr. Chittick kept?

A. All of the information on the source list are

pieces of data.  I can't tell you right now what I read,

which was in which one, the personal or corporate journal.

Q. But every document on this list would have in
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some way informed the opinion you have given in this case?

MR. DeWULF:  Object to form.

THE WITNESS:  Some will be relevant, perhaps

others are not relevant, but I want to make clear that

everything is identified.

 Q.   (BY MR. STURR)  Okay.  You -- let me focus on 

depositions for a second.  I'm on page 5 of your report.   

You -- you reviewed the two volumes of 

Mr. Beauchamp's deposition, correct? 

A. Correct.

Q. It doesn't indicate that you reviewed the

exhibits to those depositions.

Do you know why you did not? 

MR. DeWULF:  Object to form.

THE WITNESS:  I don't, as I typically try to

identify if there were exhibits, so I don't.

 Q.   (BY MR. STURR)  Would it have been important to 

you, in rendering an opinion, to review the deposition 

transcripts of any individual who had a personal 

relationship with Mr. -- and a business relationship with 

Mr. Chittick and testified about that relationship? 

MR. DeWULF:  Object to form.

THE WITNESS:  Personal and a business

relationship?

 Q.   (BY MR. STURR)  Yes. 
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A. Sure, I would want that.

Q. You would want all of those?

A. Yes.

Q. Did you take steps -- can you tell -- to ensure

that you were given copies of and reviewed every such

deposition?

A. Other than asking them to send them to me, I

don't know if they took more.

Q. So if there is -- if there is a deposition, for

example, of an investor who had a long-time relationship

with Mr. Chittick, you would want to have read that in the

course of forming this opinion?

A. Yes.

Q. Did you take any steps to ensure that you

received all such transcripts?

A. Other than asking them for them, no.

Q. You are aware, Dr. Nelson, that in many, if not

all, of the depositions that Mr. DeWulf and his colleagues

have taken of investors and others who knew Denny

Chittick, they have asked questions about Mr. Chittick's

psychology or personality.

Do you recall those questions? 

MR. DeWULF:  Object to form.

THE WITNESS:  Generally speaking.

 Q.   (BY MR. STURR)  Did you give any advice, by the 
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way, to Mr. DeWulf and his colleagues about psychological 

questions that should be asked in those -- in those 

depositions? 

A. In our early conversations, I explained to them

the type of information I would want to know about

Mr. Chittick, so yeah, I would have told them the type of

information I was looking to know about him.

Q. So you -- you -- tell me what the type of

information was that you would like to know about

Mr. Chittick?

A. Similar to what we had discussed earlier, more

broadly I would like to know about friendships, interests,

hobbies, passions, relationships.  I want to understand

who he is, to the best of my ability, or who he was.

Q. And that -- and you would also want to know

about his relationship with Scott Menaged?

A. Correct.

Q. Okay.  And based on your review of the

depositions that have been taken in this case, many

witnesses have testified about Mr. Chittick's personality

characteristic, et cetera?

A. That's correct.

Q. And is it also your understanding that those

witnesses have given opinions, have been asked to give

opinions and given opinions about, if they can offer them,
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why Mr. Chittick behaved in the way he did?

A. Opinions in their -- what do you think happened,

not legal opinions or forensic opinions.  Just asking

someone what -- I recall seeing them ask what do you think

happened, not using that specific verbatim question.

Q. So a layperson could give an opinion, who knew

Mr. Chittick well, and could give an opinion that they

thought that Mr. Chittick was somehow under Mr. Menaged's

influence?

MR. DeWULF:  Object to form.

THE WITNESS:  A human being answering a question

in a deposition could certainly give their opinion or

impression.

 Q.   (BY MR. STURR)  Haven't some of the witnesses in 

this case given that opinion, based on their knowledge and 

history with Mr. Chittick? 

A. Sure.

Q. How was your opinion any different than theirs?

A. I was asked to help explain to them how this --

how that could have happened, using a psychological

background and training and expertise.

Q. Is that -- excuse me.  That's not in your

opinion.

You have given an opinion that there was a 

presence of influence.   
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MR. DeWULF:  Object to form.

 Q.   (BY MR. STURR)  The opinion you were proposed to 

give is the same opinion that witnesses in this case have 

expressed in the deposition transcripts you have read, 

correct? 

MR. DeWULF:  Object to form.

THE WITNESS:  I -- yes.  I explained in my

narrative how I arrive at that opinion.

 Q.   (BY MR. STURR)  What scientific or psychological 

principles do you identify in your report that you rely 

upon in arriving at that opinion? 

A. I explain that my opinion is based on all of

this information that I had available, and how, and gave

examples of how I formed it.

Q. I didn't ask that question.

A. Oh.

Q. I said what psychological principles do you

identify in your report that you rely upon in rendering

your opinion?

A. I guess I'm not understanding what you are

asking.  I explain it from a behavioral science

perspective.

Q. You -- you provide background about how you

arrive at that conclusion from a -- based on your

experience, correct?

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

jwhitaker
Highlight



90

ERIN M. NELSON, PSY.D., 10/10/2019                        

A. Training, experience and expertise, yes.

Q. But not on anything else?  You are not relying

on, for example, a publication?  You are not relying on

any testing or diagnostic methods, correct?

MR. DeWULF:  Object to form.

THE WITNESS:  I -- I'm not rendering a

diagnosis, no.

 Q.   (BY MR. STURR)  So -- so the -- what I'm trying 

to understand is apart from your training and experience, 

that is, you are not identifying anything else in your 

report that you rely upon in rendering your opinion, is 

that correct? 

MR. DeWULF:  Object to form.

THE WITNESS:  Well, no, I am applying my

training and expertise and experience to all of this

information, and then providing an opinion based on it.

 Q.   (BY MR. STURR)  And the opinion is limited to 

that, in your opinion, Scott Menaged had influence over 

Denny Chittick between January -- his decision-making 

between January and May of 2014, correct? 

MR. DeWULF:  Object to form.

THE WITNESS:  I think you missed the word

"significant," but yes.

 Q.   (BY MR. STURR)  Significant.   

But that's the sum -- that's the only opinion 
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you are giving in this case, correct? 

A. Correct.

Q. Okay.  All right.  Now, I want to understand,

Dr. Nelson, just so I'm clear, the -- you have not -- you

have only relied, as I understand it, and correct me if

I'm wrong, you have only relied upon the documents that

are listed in your initial and supplemental report,

correct?

A. Correct.

Q. Did you ask or attempt to obtain any of Denny

Chittick's medical records?

A. Yes.

Q. How did you do that?

A. I asked Mr. DeWulf, and I can't remember if it

was Vidula or Mr. Ruth, if we could have -- if I could

have medical records pertaining to Denny Chittick.

Q. And what did he tell you?

A. They are not available.

Q. How do you know they are not available?

A. I don't.

MR. DeWULF:  Object to form.

THE WITNESS:  I asked them.

 Q.   (BY MR. STURR)  So you relied on counsel to tell 

you that there are no available medical records? 

A. Yes.
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Q. Did you ask Mr. DeWulf if they could serve a

subpoena to attempt to obtain medical records?

A. I don't recall asking it verbatim, but, yes, I

asked them if I could have medical records.

Q. Would medical records have been relevant to your

work here in rendering an opinion?

MR. DeWULF:  Object to form.

THE WITNESS:  Well, I don't know what they would

have said, but, yes, that's why I asked for them, to see

if they would be helpful.

 Q.   (BY MR. STURR)  And -- but the extent of your 

efforts to obtain them were simply to ask counsel? 

A. Yes.  I asked counsel to provide me with medical

records.

Q. Did you ask for any of Mr. Chittick's academic

records or work records?

A. I can't remember.  I don't think I would have

asked for his academic records in this case, because I was

looking at the specific timeframe.  And I believe I had a

lot of his work records, so I don't recall if I asked them

for that.  I'm not referencing his academics.  I know he

graduated from Arizona State.

Q. Did you ask Dr. Nelson if you could conduct a

collateral interview of David Beauchamp?

A. No.
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Q. Why not?

A. Because I'm not testifying about David

Beauchamp, and I have read two of his depositions.

Q. Are you saying, Dr. Nelson, that in the course

of trying to render an opinion about whether Denny

Chittick was -- his decision-making was influenced by

Scott Menaged between January and May of 2014, it was

not -- it wouldn't have been useful or appropriate to

conduct an interview of David Beauchamp?

MR. DeWULF:  Object to form.

THE WITNESS:  I did not think that was necessary

for my opinion, no.

 Q.   (BY MR. STURR)  I'm still struggling with why.   

You have testified before that in other cases 

you have wanted -- you criticized Dr. Rawling in the other 

case for not conducting collateral interviews.  You 

could -- excuse me.  Let me stop.  I'm going to -- I 

withdraw the question. 

MR. DeWULF:  Don't -- yeah.  Don't do that.

MR. STURR:  I withdraw -- I withdraw the

question, John.

MR. DeWULF:  All right.

 Q.   (BY MR. STURR)  David Beauchamp was the lawyer 

for DenSco Investment Corporation, correct? 

A. Correct.
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Q. David Beauchamp was providing advice to Denny

Chittick between January and May of 2014 on matters

involving Scott Menaged, correct?

A. Correct.

Q. You have testified earlier that in forming this

opinion, it was relevant for you to review all written

communications between Denny Chittick and David Beauchamp

in that time period, correct?

A. I think you asked if I would have wanted to see

them, and I said yes.

Q. Okay.  Why wouldn't you want to conduct a

forensic interview of David Beauchamp to understand from

him his perceptions about his dealings with Scott Menaged?

A. Again, I feel like from what I was being asked

to answer, reading the deposition transcripts was more

than sufficient for me, for my opinion.

Q. So in other words, you elect -- you could have

asked, made that request, correct?

A. I could have asked them for anything.

Q. But you did not?

A. I did not think it was necessary for me to

interview David Beauchamp.

Q. And instead you relied on deposition testimony

only?

MR. DeWULF:  Object to form.
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THE WITNESS:  In addition to all of the

electronic and written communications that I do have.

 Q.   (BY MR. STURR)  That you did in fact review? 

A. Correct.

Q. But you didn't -- and just to be quite clear,

and you did not ask to conduct an interview of Scott

Menaged, correct?

A. Correct.

Q. And so the two people that dealt most -- mostly

with Denny Chittick in this time period on the issues that

you are evaluating, you elected not to interview?

A. Well, I did not ask to do any collateral

interviews.  I did review all of the documentation I have

and observed Mr. Menaged's testimony in person.

Q. For one day of his testimony?

A. Yes, absolutely.  One day of his testimony.

Q. So to be clear then, you are rendering an

opinion that is based solely on a review of documents

only?

MR. DeWULF:  Object to form.

THE WITNESS:  Yes.

 Q.   (BY MR. STURR)  And you have elected not to -- 

not to attempt to obtain any collateral interviews? 

A. Yes, I did not ask for any collateral

interviews.
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Q. You did not ask to interview Ranasha Chittick,

correct?

A. Still no.

Q. Or any investors or anyone else who knew Denny

Chittick well?

A. Still no.

Q. And so your opinion is based exclusively on the

documents identified in your report?

A. Still yes.

MR. STURR:  Let's take another break.

VIDEOGRAPHER:  Okay.  This ends media number

three of our ongoing deposition of Dr. Erin Nelson.  We

are off the record at 3:08.

(A recess was taken from 3:08 p.m. to 3:18 p.m.) 

VIDEOGRAPHER:  This begins media number four of

our ongoing deposition of Dr. Erin Nelson.  We are back on

the record at 3:18.

 Q.   (BY MR. STURR)  Dr. Nelson, your report has a 

section captioned Limitations on page 14. 

A. Yes.

Q. Do you see it?

Is it your view that your discussion of the 

limitations on your opinion meet the standards of the APA 

guidelines, Specialty Guidelines for forensic psychology? 

A. Yes.  That's the purpose for having it there.
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interacting with David, excuse me, Denny Chittick in the 

relevant time period would be a relevant source of opinion 

for developing, excuse me, a relevant source of 

information to render an opinion? 

MR. DeWULF:  Would you read that back, Kelly,

because I didn't follow it.

THE WITNESS:  I'm sorry.  That's what I was

going to ask.  I don't understand what you just asked.

 Q.   (BY MR. STURR)  So you could have in this case, 

Dr. Nelson, decided that it would be -- that David 

Beauchamp possesses relevant information about Scott 

Menaged's influence over Denny Chittick, that was not 

evident from his deposition transcripts and the documents 

that you reviewed?  Is that possible? 

A. Sure.

Q. Okay.  And if you had done so, you could have

conducted an interview of David Beauchamp, correct?

A. I could have requested one.  I don't know if

that would have transpired, but sure.

Q. And if you had done so, there would be a

transcript that you would prepare, correct?

A. Correct.

Q. And so if someone else were to examine the

reliability of your opinion, they could not only look at

the documents referenced in your report, but they could
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also read a transcript of Mr. Beauchamp's interview,

correct?

A. I'm not offering an opinion about Mr. Beauchamp.

Q. You are offering an opinion about whether or not

Scott Menaged had influence over Denny Chittick, and

Mr. Beauchamp possesses relevant information to that

inquiry, correct?

MR. DeWULF:  Object to form.

THE WITNESS:  I feel like I had sufficient

information from him from the deposition testimony, that

any other psychologist could also review.

 Q.   (BY MR. STURR)  It is your testimony today, 

Dr. Nelson, that there was sufficient questioning of 

Mr. Beauchamp about his dealings with Denny Chittick to 

shed light on the extent to which Scott Menaged had 

influence over him? 

A. I'm not just relying on Mr. Beauchamp's

testimony.  I'm relying on several pages worth of -- I

mean, pages and pages and pages worth of documents that I

arrived on that conclusion.  I did not feel like I needed

to interview Mr. Beauchamp.

Q. Were you instructed by Mr. DeWulf not to

interview Mr. Beauchamp?

A. No.  I didn't ask for any collateral interviews.

I felt like I had sufficient information to render the
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limited opinion that I rendered.

Q. Okay.  So it is limited -- can you agree with

me, Dr. Nelson, that it is limited in part because you did

not conduct a forensic collateral interview of David

Beauchamp?

A. No.

MR. DeWULF:  Object to form.

THE WITNESS:  What I was trying to -- using the

word "limited" interchangeably, I meant focused or narrow

or precise opinion, as opposed to more broad.

 Q.   (BY MR. STURR)  And similarly you did -- it 

would have been -- had you interviewed Scott Menaged, you 

would have obtained information about his relationship 

with Mr. Chittick that might not have been available from 

the deposition that you attended and the transcripts you 

read? 

MR. DeWULF:  Object to form.

THE WITNESS:  That's an endless question.  I

can't know every single thing that he would have said to

anyone beyond those, but I felt like I have sufficient

information from those transcripts as well.

 Q.   (BY MR. STURR)  But here is what I'm struggling 

with, Dr. Nelson.  You are a professional who has had 

hundreds of interviews of individuals where you have an 

objective in mind.  You have your psychological training 
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and you are trying to understand and develop information 

in order to reach a -- a sufficient foundation to render a 

psychological opinion, and you elected not to use those 

skills to interview David Beauchamp, and instead simply 

relied on a deposition transcript taken by an opposing 

lawyer -- 

MR. DeWULF:  Object to form.

 Q.   (BY MR. STURR)  -- and the documents that you 

have identified in your report. 

MR. DeWULF:  Object to form.

THE WITNESS:  Again, I feel like with all of the

training, expertise and experience I bring, in addition to

all of the volumes of records in this case, I had more

than adequate information to answer the question that I

was being asked.

 Q.   (BY MR. STURR)  Is there any publication, 

peer-review journal that you can point to that would 

support the methodology that you used in this case? 

A. I can -- there is -- there is volumes and

volumes of explanations of what forensic psychological

opinions are and what you -- when you need to state

limitations in a record review.  I can't -- I don't have

one.

Q. I'm asking about your methodology --

A. Yes.
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Q. -- Dr. Nelson.  And in a case in which you

have -- you are rendering an opinion about the conduct of

a person you have not examined, and you elect to rely

exclusively on deposition transcripts and documents, and

you have forgone any collateral interview, is there a

peer-reviewed publication that tells me that that is an

appropriate methodology?

MR. DeWULF:  Object to form.

THE WITNESS:  Any publication would discuss or

talk about the scope, the breadth and depth of the opinion

you are offering.  All of them would say you need

sufficient information to offer that opinion, which is my

position.

 Q.   (BY MR. STURR)  And how -- if we were to try to 

replicate or reproduce your opinion, there is no method to 

do that?  Am I right?  Because it's based exclusively on 

your subjective views of the documents you have read.  You 

don't have any other source information? 

A. They are my subjective views based on my

professional training and experience.  And you could

certainly -- that's why the sources are listed the way

they are.  You could have another psychologist read all of

the same documents and ask them the same question, and ask

them to base it on their psychological expertise and

training.
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Q. I want to make sure I understand your

methodology, which is you did not think it was necessary

to conduct any collateral interviews or review other

collateral documents, and you -- because the information

that you have identified in your report is sufficient for

you to reach that, the opinion you have reached?

A. You just added "other collateral documents," and

I don't know what you are referring to.

Q. Well, collateral interviews we have talked

about.  Collateral documents, by that I mean you said you

asked for medical records and you were told they were not

available.

Are there other collateral documents that you 

would have wanted to review but did not review? 

A. And, again, as we mentioned earlier, I can't

recall if I asked for other work records, but what you

need to have in order to address a question depends on the

scope of your question.

And in this case, I believe I have sufficient 

information to render the opinion that I did.  I do not 

think I needed additional information to render the 

opinion that I did. 

Q. Okay.  And if -- and is it your testimony that

you obtained all relevant records that were created in the

course of the litigation that were relevant to your
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opinion?

A. Just like I said before, if I don't have

something and I don't know it exists, I believe I have

sufficient information to answer my referral question.

Q. Did you read, only read Mr. Beauchamp's

transcript?  Did you watch -- and did you also watch the

video of it?

A. I don't remember.  I don't think I watched the

video, but I don't -- I don't recall.

Q. Have you attempted to assess other individuals

who had influence over Mr. Chittick's decision-making in

January to May 2014, or is the only subject of your

analysis Scott Menaged?

A. That was the question I was asked, was about

Scott Menaged.  I haven't answered a question about

anybody else.

Q. So the referral question did not ask you about,

in any way to assess David Beauchamp's relationship with

Mr. Chittick and Mr. Beauchamp's ability to influence

Mr. Chittick's decision-making and conduct?

MR. DeWULF:  That's two questions.  I'll object;

form.

THE WITNESS:  Obviously the relationship or

Mr. Beauchamp's relationship and the correspondence

between all of them was another piece of data, but I was
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not asked to analyze Mr. Beauchamp's influence.

 Q.   (BY MR. STURR)  You were not asked to analyze in 

any way the degree to which Mr. Beauchamp, the level of 

influence, if any, that Mr. Beauchamp had on David -- on 

Denny Chittick's decision-making and conduct between 

January 2014 through May 2014? 

A. That is not an opinion that I'm offering.

Q. The -- your report, Exhibit 1162, has as

appendix A, Dr. Nelson, your resumé or CV?

A. Yes.

Q. And it's stated updated January 2019.

Is that current or is there any material change 

to that, that you are aware of? 

A. Yes, there is change.

Q. What is that?

A. I am now the assistant dean of admissions and

outreach for the Texas Christian University and University

of Texas North.  University -- it's such a long name.  We

don't call it -- we just say TCU and UNT, so... 

Q. It is TCU?

A. It's Texas Christian University School of

Medicine, but if the University of North Texas Health

Science Center ever read this, they would be offended that

I shortened it to that.

Q. Congratulations.
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A. Thank you.

Q. Dr. Nelson, I just wanted -- if I could take --

I think I'm done.  Can we just take a quick break?

MR. DeWULF:  Sure.  We'll just wait. 

THE WITNESS:  Of course.

VIDEOGRAPHER:  Sure.  This ends video number

four of the ongoing deposition of Dr. Erin Nelson.  We are

off the record at 3:45.

(A recess was taken from 3:45 p.m. to 3:46 p.m.) 

VIDEOGRAPHER:  This begins media number five of

our ongoing deposition of Dr. Erin Nelson.  We are back on

the record at 3:46.

 Q.   (BY MR. STURR)  Just before we leave today, 

Dr. Nelson, I want to make sure I understand this concept 

of a psychological impression, and I'm referring to page 4 

of your report. 

What is a psychological impression?

A. I think what I'm trying to articulate here is

the distinction between offering a diagnosis of someone,

and explaining that this is my opinion, impression, based

on my knowledge and training and years of experience in

the field of behavioral science and psychology.  It's my,

I guess I could have said professional impressions.  It's

based on my training.

Q. But the distinction, just to go back to the
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beginning of our conversation today when I asked you to

explain what you did in Atwood and other cases, is when

you are doing it, when you have a diagnostic impression,

is it fair to say that the diagnostic impression is based

on an established scientific or psychological method?

MR. DeWULF:  Object to form.

THE WITNESS:  Well, not necessarily.  It should

be.  You could go to a primary care office and have them

write that they think that you have depression.

 Q.   (BY MR. STURR)  Forgive me.  I'm sorry.  I 

didn't mean to cut you off.   

In the context of forensic psychology, so for a 

forensic psychologist to give a diagnostic impression, if 

I'm -- I just want to make sure I understand this -- 

requires you to do certain things, such as conducting the 

examination or interview, using a personality test, taking 

other steps to corroborate the diag -- the impressions, 

and then articulate diagnostic impressions that are 

grounded in the DSM? 

MR. DeWULF:  Object to form.

 Q.   (BY MR. STURR)  Am I -- am I -- just help me 

understand that.   

That is -- to my understanding, there is an 

established method, methodology for reaching diagnostic 

impressions.   
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Am I correct? 

A. So the last question, there -- the established

methodology to reaching diagnostic impressions is that you

have to understand or believe that a person, someone you

are examining or a patient, meets the specific criteria

before you could assign any label.

So if I say you have major depressive disorder, 

I have to be able to show that you meet all of these 

criteria.  Some of the ways people do that is by talking 

to their patient, reading other records, administering 

psychological testing. 

Q. Okay.  But -- but in -- would -- you say some

would.  But for a forensic psychologist to give a

diagnos -- an opinion, a diagnostic impression or opinion,

it necessarily must be based, am I wrong, on conducting an

interview and then applying established methods to

corroborate the information obtained?

MR. DeWULF:  Object to form.

 Q.   (BY MR. STURR)  Are you saying that you don't 

need to do those things?  I thought we went through all of 

that. 

A. Well, you are saying "necessarily must," and I'm

trying to imagine the most, you know, any plausible

scenario where I might be asked, as a psychologist in a

forensic context, which means not treatment, but -- 
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Q. Right.

A. -- anything else, did you think that this person

meets the criteria for a diagnosis?  And I have records

from several years of treatment saying they met the

diagnosis, they met the diagnosis, here is somebody else's

testing, they met the diagnosis, they met the diagnosis,

that I could plausibly say, look, I didn't interview them

myself, but here is all the 20 years of information that

says they meet this diagnosis, so they probably meet this

diagnosis.

Q. I'm sorry.  I'm -- but in that case you

weren't -- you wouldn't be giving a diagnostic impression

because you didn't examine them, right?

A. That's what I was just trying to explain.  I'm

trying to find a, make a hypothetical scenario where I

could potentially say, yes, I think this person meets the

diagnostic criteria for something, when I didn't interview

them.  That's what I was just trying to explain.

Q. Okay.  But you haven't done that in your career

as a -- as a forensic psychologist?  You have not given an

opinion, a diagnostic opinion when you have not examined

someone?

Am I right about that? 

A. I don't believe I have given a diagnostic

opinion when I haven't examined someone.  That would not
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be my practice.

Q. Okay.  So when you are giving a diagnostic

opinion and you formed diagnostic impressions, there is a

record on which to test and corroborate your impressions.  

Is that a fair statement? 

A. Lots of psychologists don't have -- don't --

Q. I'm asking about you, Doctor.

A. Oh, for me?

Q. Yeah.

A. That's why I audio record and would have the

transcript and the list of sources of everything that I

relied upon.

Q. Okay.

A. And yeah.

Q. So that would be objectively -- that would be an

objective assessment, supported by data that could be

verified and checked by someone?

A. In the same way that anyone could look at all

the sources I gave in this report.

Q. I'm not asking about that yet.

A. Okay.

Q. I want to understand the distinction.

So when you are giving a diagnostic -- a 

diagnostic impression or a diagnostic opinion, it is based 

on first an assessment, and then other factors that you 
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use to corroborate the assessment? 

A. A diagnostic opinion could be rendered by -- in

a forensic context or a clinical context.

Q. I'm sorry.  I'm sticking to forensic.

A. Okay.  So in a forensic context, the only thing

that you have to do is be able to demonstrate how a --

give a diagnosis, is how did -- how do you know that they

meet these different criteria that are in the DSM.

The way that you would go about doing that would 

be to read other records, interview them, and administer a 

psychological test. 

Q. And when you do those things and you say, you

render an opinion to a reasonable degree of psychological

certainty, that reasonable degree of psychological

certainty is based on testing, interviews, et cetera, that

form -- that are the foundation for the opinion you have

given?

MR. DeWULF:  Object to form.

THE WITNESS:  It's based on the totality of

information available to me.

 Q.   (BY MR. STURR)  Okay.  What I'm struggling with 

and just trying to understand, in this case you are not 

giving a diagnostic opinion or impression, correct? 

A. That's correct.

Q. You are giving a psychological impression about
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Mr. Chittick's behavior that is based on the documents you

have identified and your training and experience.

MR. DeWULF:  Object to form.

 Q.   (BY MR. STURR)  And -- 

MR. DeWULF:  I'm sorry.

 Q.   (BY MR. STURR)  And, again, how can someone 

assess whether you have done that to a reasonable degree 

of medical probability or psychological probability? 

MR. DeWULF:  Object to form.

THE WITNESS:  I'm applying psychological

concepts and theories, understanding of human behavior, to

the records that I have reviewed, and I believe that I

have outlined that more than sufficiently, that another

psychologist could read all of these records and read my

rationale and opinion and render their own.  There will

be -- there is no secret as to how I arrived at my

conclusion.

MR. STURR:  You have been very patient with me,

Dr. Nelson.  Thank you.  Those are the questions I have

for you today.

THE WITNESS:  Thank you.

This is the part where I'm very careful not to 

pick any of these up. 

VIDEOGRAPHER:  Read and sign?

MR. DeWULF:  Yes.
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VIDEOGRAPHER:  This ends media number five of

our ongoing deposition of Dr. Erin Nelson.  We are off the

record at 3:55.

(3:55 p.m.) 
 
 
 
 
                            _____________________________ 
                               ERIN M. NELSON PSY.D. 
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BE IT KNOWN that the foregoing proceeding was 
taken before me; that the witness before testifying was 
duly sworn by me to testify to the whole truth; that the 
questions propounded to the witness and the answers of the 
witness thereto were taken down by me in shorthand and 
thereafter reduced to typewriting under my direction; that 
the foregoing is a true and correct transcript of all 
proceedings had upon the taking of said deposition, all 
done to the best of my skill and ability. 

 
I CERTIFY that I am in no way related to any of 

the parties hereto nor am I in any way interested in the 
outcome hereof. 
 
 

[X]  Review and signature was requested. 
[ ]  Review and signature was waived. 
[ ]  Review and signature was not requested. 

 
 

I CERTIFY that I have complied with the ethical 
obligations in ACJA Sections 7-206(F)(3) and 
7-206-(J)(1)(g)(1) and (2). 
 
 
                                              10/20/2019 
_______________________________________     _____________ 
Kelly Sue Oglesby                               Date 
Arizona Certified Reporter No. 50178 
 
 

I CERTIFY that JD Reporting, Inc. has complied 
with the ethical obligations in ACJA Sections 
7-206(J)(1)(g)(1) and (6). 
 
 
                                              10/20/2019 
_______________________________________     _____________ 
JD REPORTING, INC.                              Date 
Arizona Registered Reporting Firm R1012 
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part, he did follow, or I -- through April/May 2014, I

believed he was following the legal advice, but not

necessarily the recommendations.

Q. Mr. Beauchamp, if I read your 26.1 statement

correctly, you are blaming Mr. Chittick for what happened

in this case.  True?

MR. DeWULF:  Object to form.

THE WITNESS:  I thought I indicated that

Mr. Menaged was the primary person and who exercised

control over Mr. Chittick in ways I never understood.  

 Q.   (BY MR. CAMPBELL)  Sir, you state, do you not, 

you believe that Mr. Chittick instructed you not to finish 

the private offering memorandum in the year 2013, correct?   

MR. DeWULF:  Would you read that back, please.

(The requested portion of the record was read.) 

THE WITNESS:  I did state he instructed me, and

that was based upon a conversation where he had to provide

specific answers to information that we needed right then

in order to finish the private offering memorandum.  He

said he did not have time, and I said then you are saying

to put it on hold?  And he said, yes, put it on hold.

 Q.   (BY MR. CAMPBELL)  All right.  And that was 

against your advice.  True? 

A. Yes, that -- my advice was to get it done, but

we could not get it done without that information, and he
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explained it was an impossibility to get that information

together at that point.

Q. In your 26.1 statement you state that you told

Mr. Chittick not to work with Mr. Menaged.  He wasn't to

be trusted.  True?

A. True.

Q. He ignored your advice.  True?

A. I believe that was more of a recommendation,

because it wasn't legal advice with respect to that.  It

was a recommendation based upon how I had seen Mr. Menaged

act with Mr. Chittick and how I had seen Mr. Chittick act

with Mr. Menaged, that there was some type of mental

control there.  That's not the right term, but it was a

deference that clearly worked to DenSco's disadvantage.

Q. All right.  Turn to page 14 of your Rule 26.1

statement, line 3.  You state under oath, "Nevertheless,

Mr. Beauchamp at one point became concerned enough at

Menaged's intransigence and the apparent influence he held

over Mr. Chittick, that he reached out to third parties in

late January 2014 to inquire about Menaged.  Those third

parties informed him that Menaged was generally someone to

be distrusted and not someone to do business with.

Mr. Beauchamp attempted to persuade Mr. Chittick of this

during several heated conversations, but Mr. Chittick

ignored these admonitions, explaining that while Menaged
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could be sharp and off-putting, Menaged had always

performed on DenSco's loans in the past, and had stood by

Mr. Chittick in tough times.  Despite Mr. Beauchamp's

efforts, Mr. Chittick could not be convinced to cut ties

with Mr. Menaged."

Did you write that? 

A. Yes.

Q. That's true?

A. That is true.

Q. You advised him not to do work with Mr. Menaged?

A. That was not legal advice, in my mind.  That was

a strong recommendation in terms of how he should be

performing his business that did not fall in the category

of legal advice, so it was clearly within his rights to

make that decision as the client.

Q. It was his rights as the client to ignore your

admonitions and work with Menaged.

Is that your testimony?   

MR. DeWULF:  Would you read that back, please.

(The requested portion of the record was read.) 

THE WITNESS:  That's my testimony at that period

of time on that issue.

 Q.   (BY MR. CAMPBELL)  Has it changed?  Is that your 

opinion today or not? 

A. Clearly based upon the information that has
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Q. Was part of what you did at the time the fix and

flip, purchasing property out of trustee sales?

A. Yes, we were lending to fix and flippers at that

time.

Q. So was he your trainee in respect to that

portion of the business as well?

A. Yeah.  I believe we went to trustee sales

together to watch them.

Q. Did you show him how to document those

transactions?

A. I'm sure, yes.  How to fill in deeds of trust,

et cetera.

Q. Do you recall sort of part of that, I will put

"training" in quotes, how to ensure that your loan is in

first position on a piece of property?

A. I don't know that I was as qualified back then

to make that judgment, but I would say yes.  Whatever I

knew, I was trying to share with him.

Q. Do you know if Real Estate Equity Lending at

that time was providing funds directly to the trustee

through trustee sales situations?

A. I don't remember how they were paid for then.  I

don't remember.

Q. What were your impressions of Mr. Chittick?

A. I liked him.  He was smart.  I was impressed
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that he was, you know, a young retired person.  And, yeah,

we got along well.

Q. Eager to learn?

A. Oh, yeah.

Q. Detail oriented?

A. Yes.

Q. Conservative lending approach?

A. I would say yes.

Q. And how long would you say he sort of tailed you

at Real Estate Equity Lending?

A. I'm not sure how long.  Maybe a couple months.

Q. What happened after that?

A. I believe he started DenSco at some time after

that.  I can't remember exactly when.

Q. So this still would have been in the 2001/2002

timeframe?

A. I don't remember.  It seems later.

Q. Yeah.

A. The years kind of mixed.  I'm not sure, but

somewhere between 2001 and let's say 2004.  That would be

my guess.

Q. Did you come to consider Mr. Chittick a friend?

A. Yes.

Q. Did you guys socialize?

A. We didn't do much outside of work together, but
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I would see him, you know, out of the office or we would

run into him at, like, kids' sporting events or something

like that.

Q. When Mr. Chittick left to form DenSco, did he

maintain his investment at Real Estate Lending, if you

know?

A. I don't know for sure.

Q. And how long were you at Real Estate Lending?

A. Until 2007 or '08.  No.  2006 or '07.  2006.

Either the end of 2006 or beginning of 2007.

Q. And did you leave Real Estate Lending -- Equity

Lending to form your company?

A. Yes.

Q. Do you recall whether you then turned to

Mr. Chittick for advice on how to start your own?

A. I believe I asked him for a referral for

Mr. Beauchamp, which he ended up giving me Mr. Beauchamp.

Q. Anything else?

A. I think mostly I had questions about the

formation of the company and just getting the private

offering set up.

Q. Did you turn to him for introductions to

potential investors?

A. No.

Q. Did you turn to him for information on potential
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THE WITNESS:  Yeah, I don't think I can.  I -- I

can't recall any specific conversations or anything that

would lead me to, you know, take that conclusion.

 Q.   (BY MR. RUTH)  Did he ever express any sort of 

positive feelings about his relationship to you or did he 

just not discuss it at all? 

A. After the divorce or before?

Q. At any time.

A. I mean, I -- let me think.  I had no -- before

the divorce, I had no reason to think they had any

problems, and I would assume that -- I mean, they always

seemed to get along, so I had nothing, no indicators

either way.

Q. So after the divorce, do you know whether

Mr. Chittick ever dated anybody?

A. Not that I heard of, no.

Q. He never discussed any girlfriends?

A. No.

Q. Did he ever mention any dates?

A. He mentioned the ladies at the school being --

paying attention to him a little more.  That's one comment

I do remember.

Q. But that was about the extent of it?

A. That was the extent of it.

Q. I know you mentioned that you didn't recall who
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his friends might be.

Can you think of who he might have confided in 

about his relationships or about his marriage? 

A. I would -- if I had to pick one, I would assume

it would be his parents.  He was close to them.  But

not -- I can't think of anybody else.

Q. At some point you became an investor in DenSco,

correct?

A. Yes.

Q. Do you recall when that was?

A. I do not.

Q. I will track it down.

A. Yeah.

MR. RUTH:  Can we go off the record real quick.

(An off-the-record discussion.) 

(Deposition Exhibit No. 650 was marked for 

identification.)  

 Q.   (BY MR. RUTH)  Mr. Koehler, I have handed you 

what I understand to be the claim that you filed in this 

case, so feel free to flip through and let me know if this 

appears to be accurate and complete. 

A. Yes, it looks accurate and complete.

Q. So if you flip to the first page, that's your

signature, claimant oath?

A. Yes.
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Q. And the total amount of your claim is

$176,335.49?

A. Yes.

Q. I notice that the Proof of Claim asks you to add

your principal invested, which was 84,000, is that

correct?

A. Yes.

Q. And then interest accrued but not paid through

December 31st, 2012.

Do you see that? 

A. Yes.

Q. And your interest accrued was 92,335.49?

A. Yes.

Q. Do you know why you didn't accrue or get to

claim interest beyond December 31st, 2012?

A. I do not know.  My assumption is it had

something do with a point of insolvency or something.

Q. Did you yourself do any sort of analysis as to

when that point of insolvency should have been or whether

you should get to add interest beyond December of 2012?

A. I don't think I made an effort to argue it or

research it harder.

Q. If you flip -- I apologize that this isn't Bates

labeled.  If you flip about five pages beyond that, you

will get to a DenSco Investment Corporation General
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Q. Did you review your monthly statements when you

got them?

A. Yes.

Q. I believe the last Private Offering Memorandum

that was issued by DenSco was dated in the summer of 2011.

Did it concern you at all that you didn't 

receive an updated Private Offering Memorandum after 2011? 

A. I don't remember being concerned about that, but

I was also having fairly regular conversations with Denny,

so nothing caused alarm.

Q. And in those fairly regular conversations with

Denny, he was sort of keeping you abreast of what was

going on with DenSco?

A. Yeah.  I would say when he -- when we did talk,

he would say what the status was.

Q. When you say "fairly regular," was that like a

couple times a year, once a month?

A. I would say not monthly, but more than a couple

times a year.

Q. And did those conversations occur in 2014 and

2015 as well?

A. I would assume so, but I don't know for sure.

Q. Do you recall during these regular conversations

with Mr. Chittick that he ever expressed to you any issues

with DenSco?
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A. No.

Q. Any issues with any borrowers?

A. That's possible, yes.  Sometimes he would have a

specific borrower that he would want to warn me about or

said he was dealing with a problem.

Q. Mr. Menaged probably was never one of those

borrowers that he --

A. No.

Q. During these regular conversations did

Mr. Chittick ever raise with you the issue of him being in

second position on --

A. No.

Q. No.

Did he ever discuss with you an entity by the 

name of auctions.com? 

A. No, but I know that entity.

Q. Okay.  But you never got the sense from his

conversations that any of DenSco's lending had anything to

with auctions.com?

A. No.

Q. So at some point did you agree to sort of serve

as Mr. Chittick's backup or failsafe in the event he

became incapacitated?

A. Yes, I did.

Q. And what led to that arrangement?
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A. Denny reached out to me at some point, and I

can't remember when, and asked if I would fill that role

because he was a one-man show, basically.

Q. And what was your reaction to that request?

A. I said I would do it.

Q. I mean, it seems to me that it seems like a big

responsibility, correct, to sort of step into the shoes of

the sole proprietor of a business?

A. Yes.

Q. Is it safe to say that your agreeing to take on

this role meant you had some trust in how Denny ran his

business?

A. Yes. 

Q. And in his recordkeeping procedures?

A. Yes.

Q. This next one is going to be a little more

complicated.  So the binders next to you contain exhibits

that have already been marked in this case.

A. Okay.  

Q. And we are just going to go through a couple of

them very briefly.  If you see a binder sitting right in

that chair next to you that's got Exhibit 430.

MR. STURR:  Can you just tell me what it is?

MR. RUTH:  It's the 2007 POM.  I do have a copy

for you.
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MR. STURR:  Marvin -- since you probably don't

know, a witness can ask for the right to review a

transcript and make corrections to it.

THE WITNESS:  Okay.

MR. STURR:  And they can waive the right.  You

actually have to ask for it now.  So if you wanted the

right to review the transcript to make sure your testimony

is accurate, we can -- you can make that request and

Marvin or I will get you a copy, if that's what you would

like.  It's up to you.  It's 30 days you will have to

review it.

THE WITNESS:  And I have a copy that I can

review?

MR. RUTH:  Yes, we will provide you one.

THE WITNESS:  Yeah, I will take a copy of that.

MR. STURR:  Okay.

(1:00 p.m.) 
 
 
 
 
                            _____________________________ 
                               ROBERT ZACKERY KOEHLER 
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BE IT KNOWN that the foregoing proceeding was 
taken before me; that the witness before testifying was 
duly sworn by me to testify to the whole truth; that the 
questions propounded to the witness and the answers of the 
witness thereto were taken down by me in shorthand and 
thereafter reduced to typewriting under my direction; that 
the foregoing is a true and correct transcript of all 
proceedings had upon the taking of said deposition, all 
done to the best of my skill and ability. 

 
I CERTIFY that I am in no way related to any of 

the parties hereto nor am I in any way interested in the 
outcome hereof. 
 
 

[X]  Review and signature was requested. 
[ ]  Review and signature was waived. 
[ ]  Review and signature was not requested. 

 
 

I CERTIFY that I have complied with the ethical 
obligations in ACJA Sections 7-206(F)(3) and 
7-206-(J)(1)(g)(1) and (2). 
 
 
                                             12/30/2018 
_______________________________________     _____________ 
Kelly Sue Oglesby                               Date 
Arizona Certified Reporter No. 50178 
 
 

I CERTIFY that JD Reporting, Inc. has complied 
with the ethical obligations in ACJA Sections 
7-206(J)(1)(g)(1) and (6). 
 
 
                                             12/30/2018 
_______________________________________     _____________ 
JD REPORTING, INC.                              Date 
Arizona Registered Reporting Firm R1012 
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corporation, to DenSco.  So all the bills for his personal

were billed into DenSco.

Q. Do you know if those invoices and bills were

provided to the receiver pursuant to the receiver

subpoena?

A. I'm not certain.  I think they were.

Q. You understand that DenSco was in the business

of lending money secured by real estate, correct?

A. Yes, I am.

Q. Do you personally or does Preston CPA do any

lending like that?

A. No, we don't.

Q. And you personally don't?

A. No, I don't.

Q. Have you ever invested with any other hard-money

lenders who were engaged in that kind of practice?

A. No, I haven't.

Q. So DenSco was the only entity that you invested

in?

A. Correct.

Q. Are you a member of or own an entity known as

KTP Range Rider?

A. Yes, I do.

Q. Can you tell me real briefly what that is?

A. It is a land investment partnership owned
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between myself, my family's corporation, and my

mother-in-law.  We invested in a piece of property with a

client up in Pinetop, Arizona.

Q. So that entity holds a piece of real estate?

A. We own an investment -- we own an interest in a

partnership that owns real estate in Pinetop, Arizona.

Q. Is that improved property?

A. It is.  It's got -- it's got roads and sewer and

that kind of stuff on it.

Q. But there is no buildings or residences?

A. Right.  No.  It's just bare land.  Residential

lots.

Q. When did you first meet Mr. Chittick?

A. When did I first meet Mr. Chittick?  I'm not

exactly certain.  I would probably guess in the early

'90s, when he was a client of a firm that I was partner in

called Gallant & Company.  I believe he was a client of

that firm.  And I was asked to go out and run the Tempe

office for Gallant & Company, and I think that's when I

met Mr. Chittick.  I'm not exactly sure of the date, but

early '90s.

Q. And so Mr. Chittick was a personal client of

Gallant & Company or was there -- 

A. Yes, they were.  Yes, he was.

Q. And did you -- were you sort of the person at
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Gallant who handled Mr. Chittick's business needs at

Gallant?

A. Yes, I was.

Q. And what were those needs at the time?

A. Just tax compliance and tax planning, similar to

what we are doing as Preston CPA.

Q. Do you know if Mr. Chittick was -- owned his own

company at the time?

A. I don't believe he owned his own company at the

time, because I believe DenSco was formed roughly in the

early 2000s, so I don't think he had his own company back

when I first met him.  I believe he might have been

involved with Insight Enterprises, but I'm not sure.

Q. What were your initial impressions of

Mr. Chittick?

A. I thought that he was a good businessman and

that he was very knowledgeable with business and was very

good financially and was somebody that I trusted,

obviously.

Q. At that time, what gave you the impression that

he was good financially or a good businessman?

A. Just the way he spoke, the things he did with

his money.  He seemed to invest it wisely and wasn't a --

seemed to be a conservative investor and, you know, seemed

to know a lot about finance, so that gave me the
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DAVID MARK PRESTON, 1/25/2019                             

impression he was a good businessman.

Q. From the time that you met Mr. Chittick in the

early '90s when you were affiliated with Gallant & Company

doing his tax planning, have you been doing

Mrs. Chittick's tax planning and tax preparation since

that time?

A. Yes, I have.

Q. Any gaps where you weren't doing the tax

planning?

A. I don't believe so.

Q. As far as you know, were you always the one who

did the tax planning and tax preparation for DenSco?

A. Yes, I believe I was.

Q. Did you come to consider Mr. Chittick a friend

during this time or more of a business relationship?

A. It was more of a business relationship.  I mean,

obviously I trusted him.  I invested with him, so...

Q. How frequently would you say you communicated

with Mr. Chittick outside of tax preparation?  Did you

ever do anything socially?

A. We played in a golf tournament together once.  I

saw him once a year at a DenSco party that he always had

at his house.  I might go to a basketball game or a

football game with him once a year, something like that.

So I would see him socially a couple times a year.
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(Deposition Exhibit No. 681 was marked for 

identification.)  

 Q.   (BY MR. RUTH)  Dave, I have handed you what's 

been marked as Exhibit 681.  You are not on this email.  

It's an email from Denny to someone by the name of Warren 

Bush. 

MR. POLESE:  Well, yeah, he is on it.  It says

to --

THE WITNESS:  To Dave Preston.

MR. POLESE:  -- Dave Preston.  Down below.

MR. RUTH:  Okay.  The initial -- the initial

email.

MR. POLESE:  Okay.

 Q.   (BY MR. RUTH)  Correct.   

The first email in the chain is from Denny to a 

group of people, including yourself, right?  Dave Preston 

at prestoncpa.biz.   

Do you see that? 

A. Where are you looking?

Q. Right there.  It's from Denny to --

A. To me.

Q. -- yourself, along with a host of other people.

A. Okay.

Q. Is that your correct email address?

A. Yes.
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that.  I don't know what point.

Q. Do you recall what the reasoning was as to why

he shouldn't be doing it?

A. I think it went against the ERISA rules or

something, that it was a self-dealing kind of thing.  So

he had wanted his retirement plans to make the same amount

of money or make good money out of the investment.  And I

think at some future date, Pension Strategies had told him

that -- I think we were on a conference call, told him

that we should not be doing that.  It's self-dealing or

something, as I recall.

Q. So as far as you know -- it's okay if you don't

know -- these monies weren't lent to the company because

the company needed an infusion of cash?

A. No.

Q. This was just part of Denny's investment?

A. As far as I know, they were not put in because

DenSco needed money.

Q. And my same question here.

Did you need this level of detail on the 

long-term liabilities as to who was owed what? 

A. No.

Q. You just needed the total number --

A. Yes.

Q. -- for tax return purposes?
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A. Yes.

Q. As an investor, did you review any of this

information just because it piqued your interest?

A. No.  No, I'm sorry to say, no, I didn't.

Q. DP77.  At the top it lists, under professional

fees, it lists accounting and legal fees.  

Do you see that? 

A. Yes, I do.

Q. As far as you knew, were you the only person

incurring accounting expenses for DenSco?

A better way of putting that, as far as you 

know, were you the only accountant for DenSco? 

A. I think I was the only accountant.  I don't know

if he paid other people to work on his books, i.e., I'm

thinking perhaps his sister Shawna might have done some

accounting work.  I don't know.  I don't know if those are

all our fees or not.

Q. Do you know if he ever hired his sons to do any

work for DenSco?

A. I believe he did hire his son sometime to do

some office kind of work so that they could get paid some

money.

Q. What about Ranasha?  Do you know if she was ever

paid?

A. I don't believe she was paid by DenSco.
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Q. Okay.  You will see legal fees of $23,000 listed

there.

You knew that Mr. Beauchamp was counsel for 

DenSco? 

A. Yes.

Q. Did you know or do you know whether DenSco had

any other attorneys?

A. I don't know.

Q. Prior to Mr. Chittick's death, did you ever

speak with or communicate with Mr. Beauchamp?

A. I don't believe so.

Q. And if you keep going, DP80, you will see again

this long spreadsheet of properties.

Is this something you would have looked at? 

A. We probably have a copy of it.  I'm not so sure

I would have looked at it, unless -- I don't know if I

would have looked at it or not.  I didn't need it to

prepare the tax return.

Q. So I take it by that answer, you weren't looking

at DenSco's loan-to-value ratio --

A. No.

Q. -- or how many loans were in default or anything

like that?

A. No, I was not.

(Deposition Exhibit No. 689 was marked for 
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Q. And what do you do?  Do you pretty much do

everything there or --

A. Yeah.  I mean, I don't -- when I'm there, I am

helping the staff that's employed, but generally I'm doing

the managerial and the accounting and marketing from

Tempe.

Q. And does the business own the property that it's

on?  Did you purchase the property?

A. No.  It's a public-private partnership with

Coconino County.

Q. Have you had any experience with real estate or

financing, other than this PPP?

A. Not really.  I own a house.

Q. So I'm going to get into some questions about

Denny.

A. Uh-huh.

Q. I'm going to apologize, because some of this is

personal and it feels a little probing.  

But when did you -- when did you meet Denny? 

A. I don't recall specifically, but I'm sure it was

1989.

Q. And was that through working at Insight?

A. Yes.

Q. And how did you become friends?

A. Long hours of work in the same close area.
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Q. And would you say that you became friends pretty

early on and in the 1989, 1990 area or was it quite a bit

after?

A. I would say, you know, I was there sometime --

I'm not overly outgoing, so I would say probably '90

maybe.

Q. And for the 16 years that you were at Insight,

did you talk to him daily pretty much?

A. I don't -- I don't recall that.  I --

frequently, but I don't know daily.

Q. Okay.  And then after you left Insight, did you

continue to talk to him frequently or was it less often?

A. Less often, yeah, for sure.

Q. About how often?

A. I would say that there were -- there were years

when we spoke maybe every couple months, and there were

years that we spoke much more frequently, like weekly, you

know, especially after he got married and had kids.

Q. So after you got married and had kids, you

talked to him you would say more weekly?

A. Yes, because we have children that are similar

ages.

Q. And did you know his family?

A. Yes.

Q. Did you ever discuss his relationship with his
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PAUL KENT, 3/19/2019                                      

parents?

A. Not that I recall.

Q. Did you discuss his relationship with his

siblings?

A. Discussion is probably not the right word.  He

had nicknames for his sisters, and so he would say the

blonde is doing this, Squit is doing this, and that's

what's happening.  The blonde is his blonde sister.

So I, frankly, didn't know all of their names 

for years, because he only referred to them as their 

nicknames.  So he would just comment on what they were 

doing.  We weren't -- it wasn't like a discussion back and 

forth about that.  I would probably tell him what my 

brother was doing or something like that. 

Q. And did you meet his parents and his siblings?

A. Yes.

Q. Do you have a sense of the relationship from

what you saw?

A. The relationship, the interfamily relationship?

Q. Uh-huh.

A. Just as an observer, they seemed fairly typical.

You know, all families interact with each other

differently.  So they interact differently than my family

does, but it wasn't -- it seemed -- it seemed good, you

know.  They seemed to have a good relationship.
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PAUL KENT, 3/19/2019                                      

very different than me, and he is very smart, quick,

trustworthy, and reliable.

Q. Others have said that he was the smartest guy in

the room, particularly with financing.  

Would you agree? 

MR. STURR:  Object to the form.

THE WITNESS:  Yes, especially compared to me,

but, yes, absolutely.

Q. From your impression, did Denny general follow

advice given by other people to him?

MR. STURR:  Foundation, form.

THE WITNESS:  I mean, from my experience, I

would say so.

Q. And if he disagreed with that advice, would he

still follow it?

MR. STURR:  Form and foundation.

THE WITNESS:  You know, I don't know.

Q. Did your impression of Denny change over time?

A. No.

Q. Did he seem isolated?

A. No, not especially.

Q. Did he seem to be having any mental issues at

any point in time?

A. No.

Q. Did Denny talk to you about starting DenSco?
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A. I don't think he talked to me about starting

DenSco.  I believe that I was living not in the country

when he was thinking about starting it.

Q. And so at what point did you become aware of

DenSco?

A. That's a good question.  I don't know.  I know

when I -- I don't recall specifically when I invested, but

I felt very comfortable at that, whatever date that was.

Q. Do you think around when you invested is when

you would have learned of DenSco?

A. I probably learned about DenSco maybe six months

or a year before.  Just either the concept or that he had

started it or, I don't know.  It's a long time ago.

Q. I hear ya.

And do you remember what you initially learned? 

A. Just the concept of there are people out there

that buy houses and fix them up in a short period of time,

and then charge more than what they paid for it and what

they remodeled it for, and then they pay back the loan and

they make the spread.  The concept of the business, that

was what I learned about it.

Q. And so you generally understood that DenSco

would be providing loans to individuals who flipped --

A. Yes.

Q. -- houses?
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And then would be paid back with interest? 

A. Yes.

Q. Let's go -- it's actually three documents in.

It has 1141 on the bottom.

(Deposition Exhibit No. 785 was marked for 

identification.)  

Q. So this is a large stack --

A. Okay.

Q. -- of subscription agreements.

A. Okay.

Q. You can take a quick minute to look through it.

It's marked Exhibit No. 785.  But it may help you with

timing.

A. Okay.  Yeah.

MR. STURR:  Shelley, before you begin, can you

just, for the record, identify the source of the document?

It has multiple Bates numbers on different pages.

MS. TOLMAN:  Yes.  So we took the documents, and

you can see the Bates numbers, we took the documents that

were submitted as groups of subscription agreements, but

some of them were not complete in these sets, and so then

we added a complete version just so that we would have the

most complete version for the record.  And these have all

been produced at some point in time in the litigation with

Bates numbers.
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Thank you.1 MR. ZIMMERMAN:

(11:55 a.m. )2
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Attorneys for Plaintiff 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

Peter S. Davis, as Receiver of DenSco 
Investment Corporation, an Arizona 
corporation, 

Plaintiff, 

v. 

Clark Hill PLC, a Michigan limited 
liability company; David G. Beauchamp 
and Jane Doe Beauchamp, husband and 
wife, 

Defendants. 

No. CV2017-013832 
 
ORDER 
 
(Assigned to the Honorable  
Daniel Martin) 

Having considered Plaintiff’s Motion to Exclude Opinion of Dr. Erin Nelson 

Under Rule 702 and Daubert, filed December 4, 2019, and good cause appearing, 

IT IS HEREBY ORDERED granting the motion. 

DATED this _____ day of _________________, 2019. 
 
 
 

  
Honorable Daniel Martin 
Judge of the Superior Court 
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