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n “Moral Responsibility Skepticism and Semiretributivism” (2023), John Martin

Fischer critiques the skeptical view that no one is ever morally responsible for their

actions in the basic desert sense—the sense according to which agents deserve the

harm or pain of blame or punishment just because they acted wrongly, given that they
were aware or should have been aware that the action was wrong (Pereboom 2021). He
maintains that, although aspects of the skeptical perspective are appealing, it is also “over-
all unconvincing” (2023: 2). In particular, he argues that basic desert moral responsibility
skeptics fail to establish that no one is ever morally responsible in the relevant sense. He
also challenges the alleged bad consequences of belief in basic desert moral responsibil-
ity and argues that normatively and empirically there is a legitimate role for moral anger,
especially with regard to the moral anger of victims and their loved ones. In contrast to
the skeptical views of Derk Pereboom and me, which not only reject basic desert moral
responsibility but also retributive blame and punishment,' Fischer sketches an account he
calls semiretributivism, which he maintains “captures what is appealing in retributivism
and also moral responsibility skepticism” (2023: 16).

In this paper, I respond to Fischer’s concerns about the skeptical perspective, espe-
cially those regarding victims’ rights, and further explain why we should reject his semire-
tributivism. I begin, in Section 1, by briefly summarizing the “Pereboom/Caruso view,” as
Fischer (2023: 6) refers to it. In Section 2, I then outline Fischer’s main objections to the
view. In Section 3, I turn to the central arguments for skepticism about basic desert moral
responsibility along with Fischer’s critique of them. I argue that Fischer’s defense of basic
desert moral responsibility is too weak to justify the kind of retributive blame and punish-
ment he wishes to preserve. In Section 4, I turn to the issue of victims’ rights and argue that
(a) Fischer is mistaken that victims of crime want retribution above all else; (b) he is also
mistaken that retributivism is fundamentally concerned with victims—since this confuses
vengeance (which is victim-centered) with retributivism (which is agent-centered); (c)
even if victims of crime wanted to see criminals suffer, it would not be a violation of vic-
tims’ rights to deny them the satisfaction of desires that are themselves unjust; furthermore
(d) my own non-retributive alternative (the public health-quarantine model) better aligns
with what victims actually want; and (e) instead of seeking vengeance, restorative justice
methods can be used to provide victims and their families the closure they seek. I conclude
in Section 5, by offering two additional objections to Fischer’s semiretributivism, which I
contend further strengthen the case for basic desert moral responsibility skepticism.

1. BAsiCc DESERT MORAL RESPONSIBILITY SKEPTICISM

When philosophers discuss moral responsibility, what they generally have in mind is the
kind of responsibility that makes agents justified targets of certain approving or disap-
proving attitudes, judgment, and treatment. It is important to recognize that our practice
of holding agents morally responsible has backward- and forward-looking aspects. The
most prominent backward-looking aspect is desert—that is, the deserved harm of blame
and punishment for wrongdoing, and the deserved benefit of praise and reward for morally
exemplary action. A basic conception of desert is backward-looking to its core. That is,
basic desert claims are fundamental, and thus not in turn grounded in forward-looking con-
siderations such as the future moral formation of agents, reconciliation, or safety. Skeptics
about moral responsibility are skeptics, specifically, about this sort of responsibility—they
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typically maintain that who we are and what we do is ultimately the result of factors be-
yond our control and because of this we are never morally responsible for our actions in
the basic desert sense (Pereboom 2001, 2014, 2021; Levy 2011; Waller 2011, 2014; Caruso
2012, 2018, 2021a; Caruso and Pereboom 2022; Caruso in Dennett and Caruso 2021).?

Historically, debates about moral responsibility have also been intimately connected
with the traditional free will debate. This is because, for an agent to be morally responsible
for their action—that is, to justly deserve to be praised and blamed, punished, and rewarded
for it—it is typically held that they need to satisfy two individually necessary and jointly
sufficient conditions: an epistemic condition and a control condition. The first condition
is concerned with whether the agent’s epistemic or cognitive state was such that they can
properly be held accountable for the action and its consequences (Rudy-Hiller 2018). The
second condition has to do with whether the agent possessed an adequate degree of control
in performing the action. Whereas the first condition prompts us to ask, “was this person
aware of what they were doing (of its consequences, moral significance, etc.)?” the second
condition prompts us to ask, “was this person acting freely when they did A?” (Rudy-Hiller
2018). It is this second condition, the control condition, that philosophers typically associ-
ated with free will.

Following tradition, I define “free will” in terms of control in action required for an
agent to be morally responsible for an action, though I further specify that the kind of moral
responsibility at issue in the traditional free will debate is basic desert moral responsibility
(see, for example, Pereboom 2001, 2014; Caruso and Morris 2017; Caruso 2021a; Ca-
ruso and Pereboom 2022). Understood this way, free will is a kind of power or ability an
agent must possess in order to justify certain kinds of desert-based judgments, attitudes, or
treatments—such as resentment, indignation, moral anger, and retributive punishment—in
response to decisions or actions that the agent performed or failed to perform. These reac-
tions would be justified on purely backward-looking grounds—that is what makes them
basic—and would not appeal to consequentialist or forward-looking considerations (see
Pereboom 2001, 2014, 2021; Caruso and Pereboom 2022). Since I understand free will as
the control in action required for true attributions of basic desert, if the skeptical arguments
against free will (discussed in Section 3) succeed, they also establish a skepticism about
basic desert moral responsibility.

One of the practical implications of adopting basic desert moral responsibility skepti-
cism is that no one is ever truly deserving of retributive blame and punishment. The re-
tributive justification of legal punishment, for instance, maintains that, absent any excusing
conditions, wrongdoers morally deserve to be punished in proportion to their wrongdoing.
For the retributivist, wrongdoers deserve something bad to happen to them just because
they have knowingly done wrong—and this can include pain, deprivation, or even death.
The desert invoked in retributivism is basic in the sense that it is not in turn grounded in
forward-looking reasons such as securing the safety of society or the moral improvement
of criminals. Thus, for the retributivist, the claim that persons are morally responsible for
their actions in the basic desert sense is crucial to the state’s justification for giving them
their just deserts in the form of punishment for violations of the state’s laws. A fundamental
tenet of the skeptical perspective is the rejection of retributivism since it does away with
the notion of basic desert altogether (see, for example, Pereboom 2001, 2014, 2021; Caruso
2021a, 2021b, 2021c¢).
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The skeptical view also entails that no one is ever truly deserving of resentment, indig-
nation, moral anger, and backward-looking blame—at least not in the basic desert sense.
This is because these reactive attitudes are often accompanied by the supposition that its
target deserves (in the basic sense) to be the recipient of the expression of such emotions,
which presupposes the kind of moral responsibility skeptics deny. For instance, in the face
of wrongdoing, one might express a kind of anger or blame, one that intentionally causes
pain or harm, because it is believed that the wrongdoer deserves such pain or harm. A
paradigm example would be when we confront a wrongdoer with expressions of angry
blame (Wolf 2011; Fricker 2016; Bagley 2017; Shoemaker 2018; McKenna 2019). Such
blame is associated with a certain negative emotional attitude toward the wrongdoer—such
as resentment or indignation; and more broadly, moral anger—that goes beyond the mere
absence or withdrawal of good will (Wolf 2011: 335). This kind of moral blame is non-
trivially painful or harmful, and, when accompanied with a supposition of desert, qualifies
as retributive.?

Importantly, while skeptics deny that agents are morally responsible in the basic des-
ert sense, they do not deny that agents are responsible in other important senses. This is
because, even if an agent fails to be morally responsibility in the basic desert sense, it may
remain legitimate to say that they have take-charge responsibility, role responsibility, li-
ability responsibility, and the kinds of responsibility associated with a#tributability and
answerability, since these in no way presuppose or depend upon desert (see Caruso and
Pereboom 2022). Additionally, on Pereboom’s forward-looking account of moral responsi-
bility (Pereboom 2014, 2021), which I also endorse and defend (Caruso 2021a; Caruso and
Pereboom 2022), when we encounter wrongdoing, it is perfectly legitimate to engage in
moral protest and ask the agent, “Why did you decide to do that?” or “Do you think it was
the right thing to do?” If the reasons given in response to such questions are morally unsat-
isfactory, we regard it as justified to invite the agent to evaluate critically what their actions
indicate about their intentions and character, to demand an apology, or to request reform.
Engaging in such interactions is reasonable in light of several forward-looking consider-
ations. A first is the right of those harmed or threatened to protect themselves from immoral
behavior and its consequences, thereby securing safety. Second, we might have a stake in
reconciliation with the wrongdoer, and calling them to account in this way can function as
a step toward realizing this objective. Third, on both a personal and societal level we have
an interest in the moral formation of the wrongdoer, and the address described functions
as a stage in that process. Last, such interactions are also justified by the good of the re-
covery and restoration of victims harmed by wrongdoing. On this forward-looking account
of moral responsibility, then, moral protest and exchange is grounded, not in basic desert,
but in forward-looking non-desert-invoking desiderata, such as protection, reconciliation,
moral formation, and recovery and restoration of victims.

Optimistic skeptics, like Pereboom and me, maintain that this forward-looking account
of moral responsibility can preserve most of what we care about when it comes to our in-
terpersonal relationships (see, for example, Pereboom 2014, 2021; Caruso and Pereboom
2022). We further maintain that life without basic desert moral responsibility is not only
possible, but preferable since it does away with an often-destructive form of moral anger
(see, for example, Pereboom 2001, 2014, 2021; Caruso 2019, 2021a; Caruso and Pere-
boom 2022). Prospects of finding meaning in life or sustaining good personal relationships,
for instance, would survive (Pereboom 2001, 2014; Caruso 2018, 2019, 2021a; Pereboom
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and Caruso 2018). And although retributivism and severe punishment, such as the death
penalty, would be ruled out, we argue that an ethically defensible and practically work-
able alternative for addressing criminal behavior exists, which we call the public health-
quarantine model.

Since we have developed and defended the public health-quarantine model at length
elsewhere (see Pereboom 2001, 2014, 2016, 2021; Caruso 2016, 2017, 2021a, 2021b,
2021¢, 2023; Pereboom and Caruso 2018; Caruso and Pereboom 2020), I will here simply
note that the core idea of the model is that the right to harm in self-defense and defense of
others justifies incapacitating the criminally dangerous with the minimum harm required
for adequate protection. The justification for this right draws on a comparison between
treatment of dangerous criminals and treatment of carriers of dangerous diseases. In its
simplest form, the argument can be stated as follows: (1) Free will skepticism maintains
that criminals are not morally responsible for their actions in the basic desert sense; (2)
plainly, many carriers of dangerous diseases are not responsible in this or in any other sense
for having contracted these diseases; (3) yet we generally agree that it is sometimes per-
missible to quarantine them, and the justification for doing so is the right to self-protection
and the prevention of harm to others; (4) for similar reasons, even if a dangerous criminal
is not morally responsible for his crimes in the basic desert sense (perhaps because no one
is ever in this way morally responsible) it could be as legitimate to preventatively detain
him as to quarantine the non-responsible carrier of a serious communicable disease (see
Pereboom 2001, 2014).

Importantly, the model does not justify the sort of criminal punishment whose legiti-
macy is most dubious, such as death or confinement in the most common kinds of prisons
in our society. In fact, the model is not only non-retributive, it is also completely non-puni-
tive since it does not seek to intentionally harm or impose harsh treatment on wrongdoers.
The model also requires special attention to the well-being and dignity of criminals that
would change much of current policy. Just as fairness recommends that we seek to cure
the diseased we quarantine, so fairness would counsel that we attempt to rehabilitate the
criminals we detain (Pereboom 2014: 156). Rehabilitation and reintegration would there-
fore replace punishment as the focus of the criminal justice system. Last, and perhaps most
importantly, the model advocates for a broader approach to criminal behavior that moves
beyond the narrow focus on sanctions. It not only situates the quarantine analogy within
the broader justificatory framework of public health ethics, it also develops and defends a
public health approach to crime that prioritizes prevention and social justice and aims at
identifying and taking action on the social determinants of health and criminal behavior
(see Caruso 2017, 2021a).*

2. FISCHER’S CRITIQUE

Fischer begins his paper by accepting, or at least granting for the sake of argument, that
basic desert moral responsibility is what is of central philosophical and practical impor-
tance in the traditional debate. He also accepts/grants a “control” or “free will” requirement
for basic desert and acknowledges that the relevant form of basically deserved blame and
punishment are “‘punitive’ in that they seek to cause something ‘bad’ for the agent/of-
fender—suffering, broadly speaking, or the deprivation of goods” (2023: 3). By doing so,
Fischer proposes to address the skeptical position head on.
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Fischer begins his critique of basic desert moral responsibility skepticism by writing:

Until recently, most of us thinking about these issues have dismissed moral re-
sponsibility skepticism as a radical or fringe doctrine that would wreak havoc
in very basic and important ways with our ordinary ways of treating each other
(or, at the very least, our ways of conceptualizing them). Perhaps surprisingly,
the doctrine has emerged as an influential view in contemporary agency theory.
A big part of the reason is the subtle and sophisticated work of Derk Pereboom
(2001, 2014, 2021) and others. For example, Gregg Caruso builds on and extends
Pereboom’s theory (Caruso 2021; Dennett and Caruso 2021). The proponents of
this view have marshaled impressive arguments that invoke both abstract meta-
physical considerations and disturbing empirical facts about crime and our ju-
dicial and penal institutions, as well as requirements for human psychological
health. (2023: 2)

One aspect of the “Pereboom/Caruso view” that Fischer admires is “its insistence on a
kinder, more humane, and respectful treatment of human beings, as well as significant
reform of our prisons, which are in dire need of such reform” (2023: 6). He also admires
the fact that the Pereboom/Caruso view is sensitive to the “myriad social factors that can
significantly affect human behavior, and the best, most humane ways to discourage recidi-
vism and encourage re-entry” (2023: 16). Nevertheless, Fischer finds the skeptical view
unacceptable and charges that “a central part of blame and punishment is missing in the
forward-looking approach of the moral responsibility skeptics: moral anger” (2023: 9)—he
focuses on the moral anger of victims of crime and their families as his primary example.

One of Fischer’s central goals is to defend moral anger and, along with it, punitive
blame and punishment that is backward-looking, hence retributive. As Fischer defines it,
the retributive justification of blame and punishment maintains:

Retributivism: (i) People sometimes basic-deserve blame and perhaps punish-
ment of a certain extent and/or degree for their wrong actions, and (ii) it follows
just from this that there is a strong pro tanto reason to deem it all-things-con-
sidered justified to blame or punish them in a way that is proportionate to the
badness of the actions in question. (2023: 4)

Since basic desert moral responsibility skeptics reject retributive blame and punishment,
Fischer claims they fail to properly engage with “the legitimate feelings, interests, and
reactions of the wronged victims [of crime] and their loved ones” (9). He further maintains
that “an adequate theory of moral responsibility must accept condition (7) in the defini-
tion of retributivism” (14). That is, “such a theory must imply that some (perhaps many)
criminals (and other norm-violators) basic-deserve to be punished in a way that (roughly
speaking, adding in an element of (ii)) is proportionate to the crime (or norm violation)”
(14). Fischer therefore targets the doctrine of basic desert moral responsibility skepticism
in part to preserve the retributive notion that, absent any excusing conditions, wrongdoers
morally deserve to be blamed and punished in proportion to their wrongdoing.

Fischer’s defense of retributivism departs, however, from the strong retributivist
view that negative desert,” which is what the criminal law is concerned with when it holds
wrongdoers accountable, is both necessary and sufficient for punishment and, as such,
grounds a duty to punish wrongdoers. Instead, Fischer maintains that, “desert gives rise to
pro tanto, not necessarily ‘sufficient’ or ‘all-things-considered’ reasons” (2023: 14). That
is, “desert is a big part, but not the only part, of one’s all-things-considered judgment
about punishment” (2023: 14). Hence, Fischer’s position, which he calls semiretributivism,
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maintains that “although . . . a criminal fully deserves proportionate blame and punishment
(and that our legal and penal institutions should reflect this), other factors also play a role
in determining the justified response to a criminal offense, all things considered” (2023:
14). Among these “other factors” are “those highlighted by the moral-responsibility skep-
tics,” including “various forward-looking considerations, many of which help to render
our practices and institutions more humane and progressive” (2023: 15). These forward-
looking considerations may include considerations about safety and deterrence as well as
those “familial and social factors that causally influence an individual’s behavior, including
poverty and abuse” (2023: 15).

While Fischer labels his view semiretributivism, 1 should note that it is really just a
form of moderate or modest retributivism—arguably the most popular form of retributiv-
ism. Weak retributivism, for instance, maintains that while negative desert is a necessary
condition for punishment, it is not enough on its own to justify punishment—other condi-
tions must also be met. As Alec Walen (2014) describes it, weak retributivism is the view
that “wrongdoers forfeit their right not to suffer proportional punishment, but that the posi-
tive reasons for punishment must appeal to some other goods that punishment achieves,
such as deterrence or incapacitation.” On this view, then, the desert of the wrongdoer is
a necessary condition for punishment, since it removes the protection against punishing
innocent people, but it does not itself provide a positive justification for punishment—ad-
ditional justifications for punishment, ones that go beyond the backward-looking desert of
wrongdoers, must be provided before punishment is justified.® As I understand it, this is
not Fischer’s view.

Instead, Fischer imparts an important and positive role to negative desert in justifying
the punishment of wrongdoers. As such, he accepts what I would call a moderate retribu-
tivism, which maintains that negative desert provides positive pro tanto reasons for punish-
ment but that desert does not mandate punishment or provide an obligation to punish in all
circumstances—that is, there may be other goods that outweigh punishing the deserving or
giving them their just deserts (Robinson and Cahill 2006). Leo Zaibert (2018), for instance,
defends a kind of moderate retributivism when he argues:

There are many reasons why sometimes refraining from punishing a deserving
wrongdoer is more valuable than punishing him—even if one believes that there
is [intrinsic] value in inflicting deserved punishment. Perhaps the most conspicu-
ous cases are those in which the refraining is related to resource-allocation and
opportunity costs. . . . To acknowledge the existence of these cases is not to
thereby deny the value of deserved punishment: it is simply to recognize that
this value, like any value, can be—and often is—Ilesser than other values. (20)

Mitchell Berman (2016) also defends a form of moderate retributivism, which he calls
“modest retributivism,” since he maintains that negative desert grounds a justified reason
to punish, but not a duty to do so. Fischer’s semiretributivism can therefore be treated as
a form of moderate retributivism, one that maintains that the negative desert of wrongdo-
ers provides “strong pro tanto reason to deem it all-things-considered justified to blame or
punish them.”’

Moving on to Fischer’s critique of basic desert moral responsibility skepticism, it cen-
ters on three key aspects of the doctrine. As he describes it:

Basic Desert Moral Responsibility Skepticism:
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(1a): denies (i) in the definition of retributivism, that is, [it] holds that no one ever
basic-deserves blame or punishment.

(1b): points to numerous problems putatively stemming from retributivism.

(1c): suggests a forward-looking account of moral responsibility, and, in particular,
[a non-retributive alternative for addressing criminal behavior], contending that this
account avoids problematic features of a belief in basic-desert responsibility. (Fischer
2023: 4)

Fischer’s paper is organized around responding to each of these claims.

In response to (1a), he argues that “we indeed have basic-desert responsibility because
we do have the relevant kind of control—the capacity to act freely (guidance control)—
whether or not causal determinism or indeterminism is true” (2023: 8). According to Fisch-
er, acting freely is exhibiting guidance control—where an agent exhibits guidance control
“just in case she acts from her own, appropriately reasons-responsive mechanism” (2023:
7). Since Fischer believes guidance control is compatible with both causal determinism and
indeterminism, he maintains that “[a] retributivist theory of moral responsibility thus re-
mains an open option (at this point)” (2023: 8). It is important to note, however, that despite
his own conviction that guidance control is sufficient for basic desert moral responsibility,
Fischer acknowledges that not everyone will agree and proceeds to candidly write:

I recognize that these “metaphysical” debates about the relationship between
causal determinism, free will (acting freely), and moral responsibility are con-
tentious, and my views are not shared by all. I deem some of them “dialectical
stalemates™ or “philosophical cold cases”—unresolved metaphysical mysteries.
(2023:9)

In fact, he goes so far as to concede that “the arguments for [his own] conclusion are not
decisive” and “reasonable people can certainly disagree about the metaphysical debates
surrounding the relationships between causal determinism and various kinds of freedom
and moral responsibility” (2023: 13). Nevertheless, he feels basic desert moral responsibil-
ity skeptics rest too much on their views about these debates. He writes:

They are certainly entitled to these views, and it is not obvious they are wrong.
... I do however find it philosophically infelicitous to rest so much on so little.
They are willing to give up central features of our ordinary and significant views
about the most fundamental features of our personhood on the basis of their con-
clusions about instances of very close calls. (2023: 9)

Fischer’s view, then, is that we should retain our practices of retributive blame and punish-
ment since it is not at all clear we lack basic desert moral responsibility.

In response to (1b), Fischer denies that belief in retributivism and basic desert moral
responsibility leads, as some skeptics suggest (for example, Caruso 2021a), to punitive
excess in criminal justice, allowing cruel and demeaning treatment of prisoners, and ignor-
ing the social determinates of crime. He cites me as the main proponent of this view since
I have forcefully argued that the notion of basic desert is a pernicious one that does more
harm than good. In response, he writes:

Retributivism does not encourage or, indeed, permit meting out more punish-
ment than is deserved, or in ways that are needlessly cruel or inhumane. These
would be abuses of retributivism. That some are inclined to abuse a doctrine or
to use it to bad ends, does not show anything about the truth status of the view;
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nor does it say anything about the inevitability or even probability of its abuse,
especially after appropriate publicity of, and education about, our baleful and in
some instances horribly inhumane prisons. (2023: 16-17)

It is Fischer’s contention that there is nothing “intrinsic and unique to retributivism” that
makes cruel treatment of offenders “more likely” (2023: 17). Rather, he maintains that any
cruel or excessively punitive practices that result from embracing retributivism is the result
of abuses or misapplications of retributivism, not retributivism itself.

Last, in response to (Ic), Fischer argues that the Pereboom/Caruso view, with its for-
ward-looking account of moral responsibility and non-retributive alternative for dealing
with criminal behavior, fails to adequately deal with victims and their families since it
claims their moral anger and desire for retribution are unjustified. He writes:

[TThe proponents of forward-looking accounts of the justification of punishment
fully concede that we human beings actually have anger—and associated venge-
ful and retributive sentiments—at what we take to be moral wrongs. They argue,
however, that these natural reactions are not morally admirable and ought not to
be elevated to a role in the justification of punishment. The justification of moral
responsibility and punishment is what is at issue, and I . . . contend that the skep-
tics are incorrect. Both normatively and empirically (in particular, from the point
of human psychological authenticity and mental health), there is a legitimate role
for moral anger. (2023: 9)

To help justify this claim, Fischer discusses a number of cases of horrible and disturbing
crimes designed to illicit strong retributive reactions—including mass murders, brutal wars
with torture and indiscriminate killing of civilians, and sexual misconduct and assault. He
also points to victim impact statements and testimonials of family members. For instance,
he quotes Mike Fanone, one of the Capitol police who was injured in the January 6th riot,
saying of the rioters: “I hope they suffer. They can do anything they want—turn around
their lives—if they want, but all I care about is that they suffer.” He also quotes one of the
women horribly abused by singer R. Kelly, who stated: “I hope you [Kelly] go to jail for
the rest of your life.” He further quotes the parent of Alyssa Alhadeff, one of the students
murdered in Marjorie Stoneham Douglas High School in Parkland, Florida, who said of the
shooter, “I pray that animal suffers every day of his life in jail.” With regard to these state-
ments, Fischer writes, “I simply cannot conclude that their quest for what they take to be
justice, including punishment that expresses retributive emotions, should be dismissed as
base, inhumane, or in any way morally indefensible” (2023: 10). Instead, Fischer contends
that the “lifelong anger and resentment” that victims and their families experience is not
only natural but morally justified (2023: 9).

In the following, I respond to each of these criticisms and explain why we should
reject Fischer’s semiretributivism and embrace skepticism about basic desert moral
responsibility.

3. BASIC DESERT SKEPTICISM AND (SEMI)RETRIBUTIVISM

The arguments for basic desert moral responsibility skepticism aim to justify the claim that
for an agent to basically deserve the pain or harm of blame or punishment, they must have
a kind of control in action—that is, free will—that is unavailable to us (see, for example,
Strawson 1986; Pereboom 1995, 2001, 2014, 2021; Levy 2011; Waller 2011; Caruso 2012,



THE HARVARD REVIEW OF PHILOSOPHY

2021a; Caruso and Pereboom 2022). In the past, the standard argument for such skepti-
cism was based on the notion of determinism—the thesis that facts about the remote past
in conjunction with the laws of nature entail that there is only one unique future. Hard
determinists argued that determinism is true and incompatible with free will and basic
desert moral responsibility—either because it precludes the ability to do otherwise (leeway
incompatibilism) or because it is inconsistent with one’s being the ultimate or appropriate
source of action (source incompatibilism).

More recently, however, a number of contemporary philosophers have presented argu-
ments against basic desert moral responsibility that are agnostic about determinism—for
example, Pereboom (1995, 2001, 2014), G. Strawson (1986), Levy (2011), Waller (2011,
2015), and Caruso (2012, 2021a). My own preferred route to free will and basic desert
moral responsibility skepticism presents arguments that target the three leading rival
views—event-causal libertarianism, agent-causal libertarianism, and compatibilism—and
then claims the skeptical position is the only defensible position that remains standing. In
brief: against the view that free will is compatible with the causal determination of our
actions by natural factors beyond our control, I argue that there is no relevant difference
between this prospect and our actions being causally determined by manipulators (see
Pereboom 2001, 2014; Caruso 2012, 2021a; Caruso and Pereboom 2022; Dennett and
Caruso 2021). Against event causal libertarianism, I object (among other things) that on
such accounts agents are left unable to settle whether a decision occurs and hence cannot
have the control required for moral responsibility (see Pereboom 2001, 2014; Caruso 2012,
2021a; Caruso and Pereboom 2022). I further maintain that non-causal accounts of free
will suffer from the same problem (see Pereboom 2001, 2014). While agent-causal liber-
tarianism could, in theory, supply this sort of control, I argue that it cannot be reconciled
with our best philosophical and scientific theories about the world and faces additional
problems accounting for mental causation (Caruso 2012, 2021a; Caruso and Pereboom
2022). Since this exhausts the options for views on which we have the sort of free will and
moral responsibility at issue, I conclude that basic desert moral responsibility skepticism is
the only remaining position.?

If these arguments succeed, they establish a kind of hard incompatibilism (Pereboom
2001, 2014) and show that no one is ever morally responsible in the basic desert sense.’
And since retributive blame and punishment require basic desert moral responsibility in
order to be justified, the skeptical conclusion entails that retributivism is unjustified. Basic
desert moral responsibility skepticism therefore poses a threat to retributivism. We can
call this the Skeptical Argument against retributivism (Caruso 2021a) since it maintains
that basic desert moral responsibility skepticism undermines the retributivist notion that
wrongdoers deserve to be blamed and punished in the backward-looking sense required.

While Fischer offers some replies to the arguments for hard incompatibilism outlined
above, these will not be the focus of my comments here. To properly defend hard incom-
patibilism would require more space than I have available. Plus, these arguments have been
defended at length elsewhere (see, for example, Pereboom 2001, 2014, 2021; Caruso 2012,
2021a; Caruso and Pereboom 2022) and if readers are not already persuaded, I doubt there
is anything I can say here that will change that.'"” So, rather than trying to conclusively
prove agents lack basic desert moral responsibility, I will set my sights on a more manage-
able goal: showing that Fischer’s own position is foo weak to justify the kind of retributive
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blame and punishment he wishes to preserve. To do this requires only a weaker form of
skepticism—or so I will now argue.

It is Fischer’s contention that all he needs to do is “play defense” and show that the
arguments against basic desert moral responsibility are not “obvious and indisputable”
(2023: 6). He writes:

[1]t is important that I am “playing defense,” not offense (as are the moral respon-
sibility skeptics). That is, they aim to dismantle a central and important feature
of our conceptualization of ourselves, whereas I merely seek to defend it. This
presumably sets the bar higher for them. (2023: 9)

He goes on to argue that, despite his own conviction that guidance control is sufficient for
basic desert moral responsibility and compatible with both determinism and indetermin-
ism, the arguments for this conclusion “are not decisive.” He further acknowledges that
“reasonable people can certainly disagree about the metaphysical debates surrounding the
relationships between causal determinism and various kinds of freedom and moral respon-
sibility” (2023: 13). It is Fischer’s view, then, that we should retain our practices of retribu-
tive blame and punishment since skeptics have failed to prove we lack basic desert moral
responsibility. This, I contend, is mistaken.

To see why, let us ask: What if Fischer is correct that the philosophical arguments
against basic desert moral responsibility are inconclusive and result (at best) in “dialectical
stalemates,” “philosophical cold cases,” or “unresolved metaphysical mysteries”? What
would follow from this? I contend that even in such a situation (that is, under uncertainty
about the existence of basic desert moral responsibility) retributive punishment remains
unjustified. This is because the burden of proof lies on those who want to inflict harm on
others to provide good justification for such harm. This means that retributivists who want
to justify legal punishment on the assumption that agents are free and morally responsible
(and hence justly deserve to suffer for the wrongs they have done) must justify that assump-
tion. And they must justify that assumption in a way that meets a high epistemic standard of
proof since the harms caused in the case of legal punishment are often quite severe. It is not
enough to simply point to the mere possibility that agents possess libertarian or compatibil-
ist free will. Nor is it enough to say that the skeptical arguments against free will and basic
desert moral responsibility fail to be conclusive. Rather, a positive and convincing case
must be made that agents are in fact morally responsible in the basic desert sense, since it
is the backward-looking desert of agents that retributivists take to justify the harm caused
by legal punishment.

I have elsewhere called this the Epistemic Argument against retributivism, and have
developed and defended it in Caruso (2020, 2021a). Versions of this argument have also
been developed and defended by Pereboom (2001), Benjamin Vilhauer (2009, 2012), Eliz-
abeth Shaw (2014), Michael Corrado (2018), and Sofia Jeppsson (2021), but my version of
the argument can be summarized as follows:

1. Legal punishment intentionally inflicts harms on individuals and the justification
for such harms must meet a high epistemic standard. If it is significantly probable
that one’s justification for harming another is unsound, then, prima facie, that be-
havior is seriously wrong.

2. Theretributive (and semiretributive) justification for legal punishment assumes that
agents are morally responsible in the basic desert sense and hence justly deserve to
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suffer for the wrongs they have done in a backward-looking, non-consequentialist
sense (appropriately qualified and under the constraint of proportionality).

3. If the justification for the assumption that agents are morally responsible in the
basic desert sense and hence justly deserve to suffer for the wrongs they have done
does not meet the high epistemic standard specified in (1), then retributive (and
semiretributive) legal punishment is prima facie seriously wrong.

4. The justification for the claim that agents are morally responsible in the basic des-
ert sense provided by both libertarians and compatibilists face powerful and unre-
solved objections (something Fischer admits) and as a result fall far short of the
high epistemic bar needed to justify such harms.

5. Hence, retributive (and semiretributive) legal punishment is unjustified and the
harms it causes are prima facie seriously wrong.

Note that the Epistemic Argument requires only a weaker notion of skepticism than the
Skeptical Argument, namely one that holds that the justification for believing that agents
are morally responsible in the basic desert sense is too weak to justify the intentional suf-
fering caused by retributive legal punishment. Unlike the arguments for hard incompatibil-
ism, which aim to establish that no one is ever morally responsible for their actions in the
basic desert sense, the Epistemic Argument does not require the refutation of libertarian
and compatibilist accounts of free will. Instead, it simply needs to raise sufficient doubt
that they succeed.

Since Fischer himself acknowledges that there remain “unresolved metaphysical mys-
teries” and, hence, grounds for legitimate disagreement regarding the existence of basic
desert moral responsibility, I contend that it would be moral malpractice to continue to
impose retributive punishment on wrongdoers—especially in the context of legal punish-
ment, since the harms caused in this case are often quite severe, including the loss of
liberty, deprivation, and in some cases even death. Given the gravity of these harms, there
should be a presumption against intentionally inflicting harm unless justified to a high epis-
temic standard—since a reasonable moral principle here is that one should refrain from in-
tentionally doing harm unless otherwise justified. Fischer seems to assume that we should
retain our practices of retributive blame and punishment in conditions of uncertainty about
the existence of basic desert moral responsibility, but this is mistaken. When reasoning
under conditions of moral uncertainty—that is, when there is no consensus among theorists
on whether agents are morally responsible in the basic desert sense—we should prefer the
option that produces the least amount of harm (which I contend would be the public health-
quarantine model).

The burden of proof therefore lies on Fischer and others to prove that wrongdoers are
morally responsible in the basic desert sense and hence deserve something bad to happen
to them just because they have knowingly done wrong. Support for this claim can be found
both in the law and everyday practice. The notion of burden of proof comes to us from the
adversarial courtroom, where it guides the presentation of evidence. Our ordinary everyday
practices also place the burden of proof on those who knowingly and intentionally cause
harm to others. In the case of legal punishment where the severity of harm is beyond ques-
tion, I maintain that we should place the highest burden possible upon the state.!

Vilhauer, for instance, has persuasively argued that, “if it can be reasonably doubted
that someone had free will with respect to some action, then it is a requirement of justice to
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refrain from doing serious retributive harm to him in response to that action” (2009: 131).
Pereboom has also proposed applying the reasonable doubt standard in this way (2001:
161). I contend that the proof-beyond-a-reasonable-doubt standard is the appropriate epis-
temic standard to apply when we are talking about intentional harm and institutional pun-
ishment—since it has a close kinship with another “reasonable doubt” principle, which
is widely recognized to be a requirement of justice: “[T]hat is the requirement in Anglo-
American criminal legal proceedings that the accused can only be convicted of a crime if
it is proven beyond reasonable doubt that he acted criminally” (Vilhauer 2009: 133). The
grounds for accepting this high epistemic standard for criminal conviction are the same as
the grounds for accepting it with regard to premise (/) of the Epistemic Argument. I there-
fore contend that given the practical importance of basic desert to retributive legal punish-
ment, and the gravity of harm caused by legal punishment (to the individual punished as
well as those family and friends who depend upon the imprisoned for income, love, sup-
port, and/or parenting), the proper epistemic standard to adopt is the burden of proof be-
yond a reasonable doubt (see Pereboom 2001; Vilhauer 2009, 2012; Caruso 2021a). Until
and unless Fischer can satisfy this high epistemic standard, something he admits cannot be
done, his view is too weak to justify the kind of retributivism he wishes to preserve.

For the foregoing reasons, I contend that Fischer is mistaken when he claims basic
desert moral responsibility skeptics “rest so much on so little”—since this fundamentally
misconstrues who carries the burden of proof.

4. Victims’ RIGHTS

While the Epistemic Argument sufficiently undermines Fischer’s defense of retributivism,
I do not want to stop there. I want to go further and respond to Fischer’s concerns about
victims as well. According to Fischer, on the Pereboom/Caruso view, victims of violent
crime and their families will never receive proper justice or satisfaction. This is because
the non-retributive alternative we favor, that is, the public health-quarantine model, rejects
harsh punishment in favor of rehabilitating dangerous criminals and implementing the least
restrictive forms of sanctions needed to secure public safety. Fischer maintains that the
public health-quarantine model, and the skeptical view in general, focuses more on reha-
bilitating criminals than on their victims. He writes:

It is striking to me in reading [the skeptical] literature that, although there is
meticulous attention to and deep concern about the plight of offenders, there is
almost none given to actual, and not merely potential, victims. This is puzzling,
and it shows how this area of philosophical theorizing is radically out of sync
with the views and concerns of ordinary, reflective people. (2023: 9)

Here, Fischer seems to be echoing the “tough on crime” rhetoric often heard from politi-
cians. For instance, Democratic Senator Dianne Feinstein and Republican Senator Jon Kyl
have argued that “for too long, our court system has tilted in favor of accused criminals and
has proven appallingly indifferent to the suffering of crime victims.”'> While I think this
is a gross misrepresentation of the US criminal justice system over the last few decades—
evidenced by the mass incarceration crisis in the United States, the heavy-handedness of
mandatory minimums, and the three-strikes-you-are-out laws that have swept the nation—
it does capture a common concern critics have with reformist proposals like my own. The
concern is that such models put the rights of criminals above the concerns of victims and
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advocate for reforms that run contrary to the concerns of victims. While I take this objec-
tion seriously, I do not think the public health-quarantine model is “indifferent to the suffer-
ing of crime victims.” Rather, I maintain that it better reflects the attitudes and preferences
of most victims and does a better job preventing future victims.

First, I contend that this objection is predicated on a mistaken assumption. The under-
lying assumption seems to be that most victims of violent crime want retribution above all
else and that to deny them the satisfaction of seeing the perpetrators suffer is an injustice.
Proponents of the death penalty and other punitive forms of punishment typically argue
that whatever deterrence factor such punishment may or may not have, such punishment
provides justice for the victims and their families since it satisfies their desire for retribu-
tion. But setting aside the issue of what counts as proportional punishment for the moment,
it is an empirical question what victims actually want, what their preferences and attitudes
are, and what kind of justice they would like to see from the criminal justice system.

Fortunately, the Alliance for Safety and Justice (2016) has recently investigated exact-
ly these questions. In its first-of-its-kind national survey, they found that victims of violent
crime say they want to see shorter prison sentences, less spending on prisons, and a greater
focus on the rehabilitation of criminals. The survey polled the attitudes and beliefs of more
than 800 crime victims pooled from a nationally representative sample of more than 3,000
respondents. According to the report:

Perhaps to the surprise of some, victims overwhelmingly prefer criminal justice
approaches that prioritize rehabilitation over punishment and strongly prefer in-
vestments in crime prevention and treatment to more spending on prisons and
jails. These views are not always accurately reflected in the media or in state
capitols and should be considered in policy debates. (2016: 4)

An examination of the data reveals that victims prefer an approach much closer to the pub-
lic health-quarantine model, with its focus on prevention, social justice, and rehabilitation,
rather than retributivism. For instance, the survey found the following:

* By a two to one margin, victims prefer that the criminal justice system focus more
on rehabilitating people who commit crimes than punishing them.

* By a margin of fifteen to one, victims prefer increased investments in schools and
education over more investments in prisons and jails.

* By a margin of ten to one, victims prefer increased investments in job creation over
more investments in prisons and jails.

* By a margin of seven to one, victims prefer increased investments in mental health
treatment over investments in prisons and jails.

» By a margin of nearly three to one, victims believe prison makes people more likely
to commit crimes than to rehabilitate them.

* By a margin of seven to one, victims prefer increased investments in crime preven-
tion and programs for at-risk youth over more investments in prisons and jails.

 Six in ten victims prefer shorter prison sentences and more spending on prevention
and rehabilitation to prison sentences that keep people incarcerated for as long as
possible.
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* By a margin of four to one, victims prefer increased investments in drug treatment
over more investment in prisons and jails.

* By a margin of two to one, victims prefer increased investments in community su-
pervision, such as probation and parole, over more investments in prisons and jails.

» Seven in ten victims prefer that prosecutors focus on solving neighborhood prob-
lems and stopping repeat crime through rehabilitation, even if it means few convic-
tions and prison sentences.

+ Six in ten victims prefer that prosecutors consider victims’ opinions on what would
help them recover from the crime, even when victims do not want long prison
sentences.

The report also found that victims’ views remained consistent across demographics—that
is, for each of the questions mentioned earlier, they found majority or plurality support
across demographic groups, including age, gender, race, ethnicity, and political party
affiliation.

In fairness to Fischer, he is aware of these findings, but dismisses them outright for
two reasons. First, he claims that it is “imprudent and unwarranted to rely heavily on ques-
tionnaires.” Second, he notes that the Alliance for Safety and Justice is devoted to fighting
overincarceration and “we need to be wary of data presented by advocacy groups who are
clearly non-neutral” (2023: 14). While I acknowledge that one should always be mindful
of the methodology and source of empirical studies, I also think it is imprudent to dismiss a
large and comprehensive study like this simply because you do not like the results. Fischer
provides no reason for thinking this specific study is flawed. Nor does he provide alterna-
tive data that suggests the results are mistaken. Instead, he relies on anecdotes and a hand-
ful of victim impact statements to support his intuitions.

We need to be careful, however, in drawing broad conclusions about what victims
want from a handful of carefully selected statements by victims and their loved ones. For
instance, Fischer quotes the following haunting passage from a Los Angeles Times article
about the execution of Robert Harris, who had murdered two innocent boys in Californian
in the 1980s:

[After he had walked into the gas chamber at San Quentin, Harris surprisingly
said, “I’m sorry.”] She [Marilyn Clark, who witnessed the execution] cried in
relief and joy. Minutes later, as he was dying, she felt a tranquil wave of forgive-
ness wash over her, literally felt it bring her peace, driving away the hatred that
had darkened her soul when Harris killed her brother, John Mayecki, and his best
friend, Michael Baker.

“It was spiritual,” Clark said. “When he leaned over for the last time, everything
I went there for just lifted off my shoulders. I felt peace. I felt for Harris that he
was at peace.

“. .. T have justice.” (As quoted in Fischer 2023: 10)

While it is unclear to me whether Fischer, himself, supports the death penalty, I find the use
of this anecdote to support the retributivist view troubling for a number of reasons. First, it
is unclear that Marilyn Clark received “justice” with the execution of Robert Harris rather
than simple “revenge.” Would Fischer consider this “justice” if the death penalty were
itself unjust (as I believe it is)? And what of those retributivists who themselves concluded
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that the death penalty is inhumane, extreme, and disproportionate punishment? I doubt
they would think it a violation of justice to deny Marilyn Clarke the “peace” of seeing Har-
ris executed (more on this point in a moment).

Second, while the execution of Harris may have brought peace and closure to Marilyn
Clark, studies show that in general the death penalty prolongs pain for victim’s families
(see Armour and Umbreit 2012; Radelet 2016; Vollum and Longmire 2007). For instance,
a study examining the experience of families of murder victims found that those navigat-
ing the legal process in a state without the death penalty exhibited better psychological
and physical health as well as higher overall satisfaction with the criminal justice system
than those facing the same challenges in a state with the death penalty (Armour and Um-
breit 2012). These findings challenge the assumption that the death penalty brings closure
to survivors. Instead, the data suggest that the well-being of victims and their families
is better served by doing away with the death penalty. In fact, a study conducted by the
University of Minnesota found that just 2.5 percent of family members reported achieving
closure after the execution of the perpetrator (Vollum and Longmire 2007). Fischer’s reli-
ance on Marilyn Clark’s statement is therefore misleading since pursuing the death penalty
as a form of retribution does not generally succeed in bringing satisfaction and closure to
murder victims’ families.

It is also worth noting that, unlike Marilyn Clark, many victims’ families strongly
oppose the death penalty. In fact, family members of murder victims have become increas-
ingly outspoken over the years in their opposition to the death penalty. New Hampshire
State Rep. Renny Cushing, whose father and brother-in-law were murdered in two separate
incidents years apart, helped successfully repeal the state’s death penalty in 2019. On Janu-
ary 27,2021, twenty family members of murder victims released an open letter to members
of the Virginia General Assembly, calling on lawmakers to abolish capital punishment."
In Iowa, John Wolfe, whose two daughters had been brutally murdered, gave highly emo-
tional testimony opposing the efforts to reintroduce the death penalty in that state, arguing
that it would only drag on his family’s agony. While these are only a few examples, there
are many, many more. There is even an organization, Murder Victims’ Families for Human
Rights (MVFHR), dedicated to challenging “the assumption that all families of murder
victims support the death penalty.”"*

I am not convinced, then, that Fischer is at all correct about what victims need and
want. In fact, independent of the death penalty, there are additional studies that support
the findings of the Alliance for Safety and Justice. For instance, a study conducted by
Victim Support and Smart Justice interviewed a random sample of 982 adult victims of
crime between December 19, 2005, and January 7, 2006, and found that the overwhelming
majority of them believe that the best way to curb non-violent crime is to provide more
activities for young people, ensure they are better supervised by their parents, and provide
more treatment for drug and mental health problems. The study also found that 61 percent
of crime victims did not believe prison reduced reoffending for non-violent criminals. Peter
Dunn, Victim Support’s head of research, said, “Victims are often assumed to be vengeful
towards offenders and favour harsh punishments. This is misleading. Most victims, while
feeling angry about what has happened to them, want the offender to stop offending both
against them and against other people.”'® Additional studies have found similar results with
the victims of violent crime. A recent study conducted by the Californians for Safety and
Justice (2021) found that more than 700 survivors of violent crime supported changes to
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the criminal justice system, with greater focus on rehabilitating offenders and preventing
future crime, and less on simply punishing people.'® For instance, 75 percent of victims
surveyed favored reducing sentence lengths by 20 percent for people in prison who are
assessed as low-risk to public safety and utilizing the savings to fund crime prevention and
rehabilitation. These findings are completely in line with those of the Alliance for Safety
and Justice.

It would seem, then, that retributivists like Fischer who invoke the names of victims of
violent crime and claim to speak for them often misrepresent their actual preferences, atti-
tudes, and desires. To say that approaches like the public health-quarantine model are “ap-
pallingly indifferent to the suffering of crime victims” is to discount what victims say they
actually want. It also overlooks the fact that the best way to reduce crime and the suffering
caused by it is to (a) prevent the crime from occurring in the first place by addressing the
causal determinates of crime and (b) to rehabilitate criminals so as to reduce the likelihood
of recidivism. The public health-quarantine model attempts to do both; retributivism by its
very nature does neither. Since retributivism myopically focuses on justifying backward-
looking blame and punishment, it does not have the resources needed to address rehabilita-
tion or preventative measures. I question, then, the claim that retributivism reflects a deeper
concern for victims and their families. If one really cares about victims and their suffering,
the best way to honor this concern is to reject retributivism and adopt a more holistic ap-
proach to criminal behavior that focuses on preventing crime, rehabilitating criminals, and
reducing the number of people who become victims of violent crime.

Moving on to my second reply, I further maintain that even if victims of violent crime
wanted to see criminals suffer and were on the whole indifferent to concerns about safety
and rehabilitation—contrary to what appears to be the case—it does not follow that we
should inflict such harm and suffering nor does it follow that denying victims the satisfac-
tion of seeing their perpetrators suffer would be a violation of their rights. As the retributiv-
ist Alec Walen (2014) accurately points out, “[T]he view that it wrongs victims not to pun-
ish wrongdoers confuses vengeance, which is victim-centered, with retributivism, which
is agent-centered: concerned with giving the wrongdoer the punishment she deserves.”
Paul Robinson (2008), for instance, has argued that retributivists must distinguish between
vengeful and deontological conceptions of deserved punishment. The former urges punish-
ing an offender in a way that mirrors the harm or suffering they have caused. The problem
with this approach, however, is that justifying punishment on the grounds of vengefulness
or the satisfaction of retributive hatred fails to take into account the blameworthiness of
the offender.

The deontological conception of desert, on the other hand, focuses at least not on the
harm of the offense but on the blameworthiness of the offender, as drawn from the argu-
ments and analysis of moral philosophy:

Thus, the criterion for assessing punishment is broader and richer than that for
vengeful desert: Anything that affects an offender’s moral blameworthiness is
taken into account in judging the punishment he deserves. The extent of the harm
caused or the seriousness of the evil done will be part of that calculation but so
too will be a wide variety of other factors, such as the offender’s culpable state
of mind or lack thereof and the existing conditions at the time of offence, includ-
ing those that might give rise to claims of justification, excuse, or mitigation.
(Robinson 2008: 148)
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To the extent, then, that retributivists want to appeal to moral blameworthiness rather than
vengeful desires in justifying punishment, denying victims the vengeful satisfaction they
seek would not be a violation of their rights. This point is often overlooked. But once
we recognize that retributivism is a moral theory concerned with giving wrongdoers the
punishment they deserve, rather than seeking pure vengeance, we realize that the theory
is agent-centered rather than victim-centered. That is, what justifies punishment on the re-
tributivist account are facts about the act of wrongdoing and about the wrongdoer, not facts
about the victim—that is, in order to determine whether a wrongdoer is an appropriate tar-
get of punishment, we look to the nature of the action performed by the agent (the wrong)
as well as the agent’s level of culpability. These are taken to be the central determinants
not only to the broad question of the justification of punishment, but also to the question
of whether a particular agent should be punished and the extent to which they should be
punished.

My third reply to Fischer takes at its starting point the Epistemic Argument outlined
above. As we have seen, punishment inflicts harm on individuals and the justification for
such harm must meet a high epistemic standard. If it is significantly probable that one’s
justification for harming another is unsound, then, prima facie, that behavior is seriously
wrong. But if free will and basic desert skeptics are right, neither libertarians nor com-
patibilists satisfy this epistemic standard and hence individuals do not justly deserve to be
punished. And if individuals do not justly deserve to be punished, there is no violation of
the rights of victims to deny them the revenge they seek. Consider, for instance, the fact
that even retributivists acknowledge that the desire for revenge and retribution has its lim-
its. The principle of proportionality, despite its weaknesses (see Caruso 2021: chapter 4),
dictates that punishments that are disproportionate to the wrong done would be unjustified.
Hence, if the victim of an armed robbery wanted to see their perpetrator executed, and this
was deemed disproportionate punishment by the standards of retributivism, it would not be
a violation of the victim’s rights on that theory to prohibit said execution. By extension, if
free will and basic desert skeptics are right, and retributive punishment itself is unjustified,
then to deny victims their desire for revenge (conceived here in a purely backward-looking,
non-consequentialist sense) would likewise not be a violation of their rights. For victims
to have the right to see suffering and harm imposed on their perpetrators, it would have to
be the case that such harm was justified. According to skeptics, however, neither victims of
violent crime nor the state acting on their behalf is justified in causing more harm than is
minimally required for adequate protection.

My fourth reply, which builds on points already made, is that the public health-quar-
antine model is able to successfully deal with the concerns of victims, acknowledge the
wrongs done to them, and help aid in recovery. First, recall that the Alliance for Safety and
Justice Survey (2016) found that six in ten victims preferred that prosecutors consider vic-
tims’ opinion on what would help them recover from the crime, even when victims do not
want long prison sentences. Too often, tough-on-crime advocates and overzealous prosecu-
tors speak for victims without listening to what they really want or considering what would
help them recover. As the survey indicates, many victims prefer that the criminal justice
system focus more on preventing crime by investing in job creation, education, and mental
health services, as well as rehabilitating criminals rather than punishing them. Since the
public health approach to criminal behavior similarly advocates for these reforms, it has
the virtue of being sensitive to the concerns of victims. Many victims of violent crime want
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above all else to know that meaningful efforts are being made to guarantee that others do
not suffer in the same way they have. Retributive punishment is unable to provide this and
in many cases simply obfuscates the need to do so. The public health-quarantine model, on
the other hand, is perfectly designed to address the forward-looking concerns of victims
and it is able to do so in a manner that is acutely sensitive to the harms done to them.

Furthermore, and contrary to what some critics have argued, skepticism about basic
desert moral responsibility is perfectly consistent with acknowledging the moral wrongs
done to victims (Caruso and Pereboom 2022). If, for instance, we came to hold that a se-
rial killer was not blameworthy due, say, to a degenerative brain disease, we could still
justifiably agree that his actions are morally bad. If this is correct, then basic desert moral
responsibility skeptics can accommodate axiological judgments of moral goodness and
badness, which are arguably sufficient for moral practice. Since free will and basic des-
ert moral responsibility skeptics can retain axiological judgments of moral goodness and
badness, they can recommend that one way to help aid victims in recovery is to have the
wrong done to them acknowledged and a commitment made to rehabilitate the offender
and protect others from similar crimes. In fact, on the forward-looking account of moral
responsibility proposed by Pereboom (2013, 2014, 2021; see also Caruso and Pereboom
2022), acknowledgement of wrongful behavior can be used for the purposes of achieving
future protection, reconciliation, moral formation, and recovery and restoration of victims.
In this way, forward-looking moral responsibility can be used to both aid offenders in
their rehabilitation and victims in their recovery, perhaps even achieving some form of
reconciliation.

This brings me to my final point. Rather than seeking vengeance, as Fischer prefers,
restorative justice methods can be used to provide victims and their families the closure
they seek. In fact, a number of recent studies suggest that restorative justice practices have
a positive psychological impact on victims, who are frequently forgotten in conventional
justice (see, for example, Bonta et al. 2002; Strang 2002; McCold and Watchel 2002; Lat-
imer et al. 2005; Rugge et al. 2006; Nascimento et al. 2022). Restorative justice models
have been employed around the country over the last few decades with great success (see,
for example, Camp et al. 2013; Walgrave 2002; Nascimento et al. 2022). Stated simply,
restorative justice is a philosophy and set of practices that aims to repair the harm caused
by criminal behavior and address the needs of both the victim and the offender. Instead of
focusing solely on punishment, as retributivism does, restorative justice emphasizes the
importance of repairing harm, restoring relationships, and rebuilding communities.

On the restorative justice approach, rather than seeing a criminal act as a violation of
the law that leads to the punishment of an offender (Strang 2002), it considers the crime
as an irregular action that caused harm to an individual or community, and therefore a
criminal act is seen as a violation of a person and of the victim-offender relationship. This
conception of crime stresses the offenders’ moral obligation to repair the damage caused
by their actions and to seek the restoration of the affected relationship (Zehr 2005). To
fulfill this goal, restorative justice proposes that victims, offenders, and the community (or
their representatives) come together to talk about the incident and engage in a restorative
dialogue or conference, where they can discuss the impact of the crime and work toward
a resolution that addresses the needs of all parties involved. In this way, restorative justice
facilitates the process of communication and productive dialogue with a focus on repairing
the harm caused by crime and reducing future harm through crime prevention.
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Unlike retributive justice, then, restorative justice truly is victim-focused. And victims
who participate in restorative justice have reported feeling more heard and validated and
have experienced a great sense of closure and healing. They also report feeling more satis-
fied with the outcome of the process. An evaluation of studies on restorative justice found
that victims who participated in these programs were significantly more satisfied with the
process and outcome than those who went through the traditional criminal justice system
(Latimer, Dowden, and Muise 2005). Additionally, victims who participated in restorative
justice were less likely to experience post-traumatic stress symptoms compared to victims
who did not (Strang et al. 2013).

Now it is true that most restorative justice methods require offenders to take responsi-
bility for their actions and for the harm they have caused, but such responsibility need not
be conceived in terms of basic desert. Some current restorative justice models probably
do assume backward-looking blame and basic desert moral responsibility (for example,
Sommers 2016), but these are not essential components of the restorative approach. The
same ends, I contend, can be achieved on a model that does not appeal to basic desert moral
responsibility. For instance, a restorative justice model consistent with basic desert moral
responsibility skepticism could appeal to answerability and attributability conceptions of
moral responsibility rather than accountability. Furthermore, a conversational model of
forward-looking moral responsibility like that proposed by Pereboom (2013, 2014) could
serve as a basis for an exchange between victim and offender in a way that does not invoke
backward-looking blame or basic desert. Such an exchange could aid both in the rehabilita-
tion of offenders and in the recovery of victims.

In summary, then, the arguments of this section have attempted to show that (a) Fisch-
er is mistaken that victims of crime want retribution above all else; (b) he is also mistaken
that retributivism is fundamentally concerned with victims—since this confuses vengeance
(which is victim-centered) with retributivism (which is agent-centered); (c) even if victims
of crime wanted to see criminals suffer, it would not be a violation of victims’ rights to
deny them the satisfaction of desires that are themselves unjust; (d) my own non-retributive
alternative (the public health-quarantine model) better aligns with what victims actually
want; and (e) instead of seeking vengeance, restorative justice methods can be used to pro-
vide victims and their families the closure they seek. I believe these replies go a long way
in assuaging Fischer’s concerns and explaining how basic desert skeptics can adequately
address the needs and desires of victims.

5. ADDITIONAL PROBLEMS WITH SEMIRETRIBUTIVISM

In this concluding section, I would like to address two additional problems with Fischer’s
semiretributivism, and by doing so further strengthen the case for basic desert moral re-
sponsibility skepticism. The first problem has to do with Fischer’s claim that there is noth-
ing “intrinsic and unique to retributivism” that makes cruel treatment of offenders “more
likely.” For instance, he writes:

A retributivist holds that criminals should get what they deserve, not more. Does
a retributivist “permit practices” that violate human dignity? Some of our prac-
tices are clearly cruel and morally objectionable, but a retributivist need (and
should) not endorse them any more than proponents of other justifications of
punishment. (2023: 17)
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According to Fischer, any cruel or excessively punitive practices that result from embrac-
ing retributivism is the result of abuses or misapplications of retributivism, not retributiv-
ism itself. But I disagree. The fact is, there simply is no clear, objective, and agreed upon
way to determine what wrongdoers deserve and what counts as proportional punishment
on the retributivist view. As a result, the distorting power of moral anger and our strong
strike-back emotion pushes our judgments of what wrongdoers deserve in the direction of
increased punitiveness.

Consider, for instance, what I have elsewhere called the Indeterminacy in Judgment
objection (Caruso 2021a, section 4.3). It has to do with how the state goes about judging
and ranking such things as gravity of wrong, on the one hand, and what counts as propor-
tional punishment, on the other. I contend that such judgments are wide open to subjective
and cultural biases and prejudices, and as a result, the principle of proportionality in actual
practice does not provide the kind of protections against abuse it promises (Caruso 2021a).
There simply is no magic ledger to consult that objectively and impartially spells out a
rank order of wrongs in one column and the punishment deserved for each in another. This
is obvious from the fact that retributivists often disagree with one another about how to
measure each. If the history of punitive practices and institutions has taught us anything, it
is that judgments of what counts as a grievous wrong are hypersensitive to cultural biases,
prejudices, and power relations. And even when there is wide agreement on the gravity of
a wrong, there is still often disagreement about what kind of punishment is deserved. For
instance, all retributivists can agree that murdering an innocent person is a grievous wrong,
but they can, and often do, disagree on what counts as “proportional” punishment. Kant
proposed death. Other retributivists propose life in prison. Still others think life in prison
is too harsh. How do we decide questions like these on the principle of proportionality?

To see just how wide-open deontological judgments of gravity and proportionality are
to cultural influence, simply examine the criminal codes and punitive practices of other
cultures, times, and places. Consider, for instance, the shifting attitudes about homosexu-
ality (see Caruso 2021a: 142-145 for additional examples). In the past, many countries
viewed homosexuality as a grave wrong, punishable by the state. For instance, in the Unit-
ed Kingdom, under the Buggery Act of 1533, same-sex sexual activity was characterized as
“sinful” and was outlawed and punishable by death. The Offences Against the Person Act
of 1861 removed the death penalty for homosexuality, but male homosexual acts remained
illegal and were punishable by imprisonment. And while many liberal democracies have
now abandoned such laws, there are unfortunately still many countries around the world
where homosexuality is illegal and deemed a punishable offense.!” Such examples high-
light just how easy it is for judgments about gravity and proportionality to be influenced by
cultural biases, prejudices, and power relations.

Retributivists may wish to dismiss these examples as historical curiosities, or the prob-
lem of judging gravity as merely a practical one, but the putative protections offered by the
proportionality principle require a mechanism for resolving such disagreements. As phi-
losopher Julian Lamont has put it, desert is a highly indeterminate concept that “requires
external values and goals to make it determinate” (1994: 45). He goes on to elaborate:

When people make desert-claims they are not simply telling us what desert it-
self requires. They unwittingly introduce external values, and make their desert-
judgments in light of these values. The reason why so many writers have been
able to affirm so confidently such a diverse and conflicting set of desert-claims
in debates over distributive [and criminal] justice is not because the true concep-
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tual and moral core of desert is so complex and difficult to discern. It is because
the true conceptual and moral core of desert allows the introduction of external
values and goals. It is the diversity and conflicting nature of these values which
explains the diversity and conflicting nature of desert-claims. This is why differ-
ences of opinion over what should constitute the desert-base are not going to be
solved by examination of desert itself. The differences do not lie at that level, but
rather at the level of values. (49)

Moreover, radical changes in values and desert judgments need not take hundreds of years
to occur. As Ristroph observes, “[Plerceptions of deserved penalty (not simply the optimal
deterrent or necessary incapacitation, but the deserved penalty) for smuggling dangerous
items onto airplanes or violating airport security regulations probably changed dramati-
cally after September 11, 2001” (2006: 1309).

At this point, a retributivist may acknowledge that the concept of desert is indetermi-
nate and that judgments of proportionality are elastic, but nonetheless argue that a limiting
retributivism at least tells us that some punishments are foo much. The problem, however,
is that experience shows that desert does not function as an effective limiting principle.
Instead, “the concept of desert is sufficiently elastic that almost any existing sanction can
plausibly be defended as deserved” (Ristroph 2009: 741). For instance, the American crim-
inal justice system has long been committed to the principle of proportionality and limited
retributivism, a commitment reaffirmed by the recent revision of the Model Penal Code.
Yet, despite this commitment, the principle of proportionality has not prevented the rise
of mass incarceration or the large number of people serving life sentences. In fact, judg-
ments of desert and proportionality often lead to judges and juries favoring excessively
harsh sentences. For instance, in sentencing the notorious 71-year-old charlatan financier
Bernie Madoff to 150 years in prison, Judge Denny Chin said, “[A]n offender should be
punished in proportion to his blameworthiness.” Since Madoft’s acts were “extraordinarily
evil,” Judge Chin chose the extraordinarily harsh sentence to send a message that Madoff
would “get what he deserves.”'® The Supreme Court has also maintained that retributivism
is the “primary justification for the death penalty” (Spaziano v. Florida, 468 U.S. at 461).
This reveals that retributivism fails to provide the kind of protections against inhumane
and disproportionate punishment it claims. In fact, the rise of the American carceral state
appears to coincide directly with the rise of retributive philosophical rhetoric (Enns 2006;
Ristroph 2009; Gruber 2010).

The problem is that retributivism “tells us to punish those who deserve it but fails to
give any indication of who deserves it and how much they deserve” (Gruber 2010). And
while there have been attempts to resolve this problem, such as the currently popular “em-
pirical retributivism,” which defines retributive justice with reference to shared social intu-
itions of what is deserved and how bad certain crimes and criminals are, serious problems
still remain. For instance, “the social intuitionism school is particularly disturbing in light
of studies that reveal social intuitions of justice to be largely racialized” (Gruber 2010). In
this sense, “judgments of ‘desert’ may serve as an opportunity for racial bias to enter the
criminal justice system” (Ristroph 2009: 749). Furthermore, in the eyes of some citizens,
criminals fail to get as much punishment as they deserve. Factoring these intuitions into our
judgments of what wrongdoers deserve will only lead to more punitive responses.

Fischer, of course, could argue that his own semiretributivism, with its all-things-con-
sidered judgment about punishment, is less likely to give into racialized judgments and
punitive excess, but there is reason to doubt this. That is because appeals to desert often
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serve to shelter the most severe punishment regimes from claims of disutility and being
opposed to other important social goods (see Ristroph 2009; Gruber 2010). As Ristroph
notes, we can “hope that the facts will speak for themselves . . . that once people see how
much sentences cost, and how little they apparently deter, the only rational response will
be to reduce the length of prison sentences and look for alternatives” (2009: 748). Unfor-
tunately, this hope is often undermined by the retributivist belief that wrongdoers deserve
to be punished in proportion to their wrongdoing, no matter how much it costs, how little
it deters, or how much this “deserved” punishment happens to disproportionately impact
certain populations (Gruber 2010). In fact, Fischer admits that on his account there is no
firm procedure for weighing desert claims against these other considerations, writing: “I
concede that I have no worked out view about exactly how the considerations which gen-
erate pro tanto reasons, including (but not limited to) desert, will factor in the all-things-
considered judgment as to punishment” (2023: 15). The danger, then, of desert is that “it
preserves the possibility that some will say the costs are worth it, the inequities deserved”
(Ristroph 2009: 748)." I think Fischer underestimates these difficulties.

A closely related, but distinct, problem has to do with the distorting power of moral
anger. In the first half of his paper, Fischer quotes a number of victim impact statements in
an attempt to pump the intuition that their moral anger is not only natural, but justified. In
fact, his appeal to the anger of victims and their families constitutes the bulk of his case for
retributive blame and punishment. It is a well-known problem in criminal justice, however,
that the use of victim testimony in court provokes anger among jurors, compromising the
rationality of their deliberations (see, for example, Myers, Weidemann, and Pearce 2006).
Jurors use the grief expressed in victim impact statements as a “proxy for the level of
defendant’s . . . culpability, and by implication, the perceived seriousness of the crime”
(Nadler and Rose 2003). This is a problem for retributivists, since the position seeks to
distribute punishment in accordance with the desert, culpability, and moral blameworthi-
ness of wrongdoers—not the anger of victims. Furthermore, not all victim testimony is
treated equally. Research shows that jurors tend to take the suffering of some victims’
families more seriously than others, depending on their social status (Myers, Weidemann,
and Pearce 2006). Prosecutors even tend to encourage families of middle-class victims
to make statements while discouraging families from other backgrounds from doing so
(Miller 2013). Scholars have also found that victim impact evidence contributes to the
already substantial racial differences in capital sentencing, with juries giving more weight
to the suffering of white murder victims’ families (Acker and Karp 2006).

These findings are consistent with everything we know about the angry emotions en-
gaged in our practice of holding people morally responsible. Such emotions are often de-
structive—especially when the forward-looking aims of the practice, like those articulated
by the Pereboom/Caruso account, are not on the minds of the practitioners (Pereboom
2021; Caruso and Pereboom 2022). Consider first how our practice of holding morally re-
sponsible malfunctions in personal relationships. Here the practice involves desert-presup-
posing confrontational moral anger in its resentful and indignant forms. This threat to re-
lationships results from the alienating effect that expressions of such anger have on others,
and from such anger’s propensity to give rise to defensive or offensive reactions rather than
reform and reconciliation (see Pereboom 2021; Caruso and Pereboom 2022). Consider also
how our practice of holding morally responsible malfunctions in societal relationships. The
political conversation often features accusation and blame not intended to reform and rec-
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oncile, but to defeat and disempower. A reason why the practice malfunctions in personal
and societal relationships is that the emotions it recruits are in tension with other require-
ments for the stability of these relationships (Pereboom 2021). In circumstances of conflict,
this requires that participants believe the truth concerning the pertinent emotional attitudes
and behavior of others, and that the attitudes of the participants be conciliatory and com-
passionate. But as Hannah Pickard (2013) points out, anger that accompanies blame has a
strong tendency to distort judgments of blameworthiness.

For instance, studies by Mark Alicke and his associates indicate that subjects who
evaluate the actions of others unfavorably and blame them as a result readily exaggerate
the putative wrongdoer’s causal control and the evidence that might favor it, while at the
same time discounting the counterevidence (Alicke 2000; Alicke, Rose, and Bloom 2012).
Alicke calls this tendency blame validation. Evidence that blaming behavior is widely
subject to problems of these kinds is mounting (Nadelhoffer 2006). Furthermore, as Austin
Duggan (2020) argues, there is reason to believe that the anger accompanying blame is
the factor that produces these consequences. Studies show that anger degrades reasoning
processes in multiple respects (Lerner, Goldberg, and Tetlock 1998; Goldberg, Lerner, and
Tetlock 1999; Litvak et al. 2010). Anger results in a proclivity to overlook circumstances
that would mitigate blame; it enhances the disposition to view ambiguous behavior as
hostile, strengthens the tendency to rely on stereotypes about irrelevant features such as
race and ethnicity, and heightens the likelihood of discounting the role of uncontrollable
factors in assessing responsibility of wrongdoing. Julie Goldberg and her associates have
even discovered that when retributive desires to inflict pain or harm are unsatisfied, anger
“activate[s] an indiscriminate tendency to punish others in unrelated situations without re-
gard for whether their actions were intentional” (Goldberg, Lerner, and Tetlock 1999: 783).

For the foregoing reasons, I contend that Fischer is mistaken when he claims that
there is nothing unique about retributive blame and punishment that promotes cruel treat-
ment and increased punitiveness. Retributive judgments about gravity of wrong, on the one
hand, and proportional punishment, on the other, are wide open to existing cultural biases,
prejudices, and power relations, and, as a result, the principle of proportionality in actual
practice does not provide the kind of protections against abuse it promises, nor does it func-
tion as an effective limiting principle, since “the concept of desert is sufficiently elastic that
almost any existing sanction can plausibly be defended as deserved” (Ristroph 2009: 741).
Furthermore, there is ample empirical evidence that moral anger has a tendency to corrupt
and distort our rational judgments of culpability, control, and what wrongdoers deserve. As
a result, when we encounter behavior we dislike, behavior that elicits moral anger, we tend
to judge the individual freer and more culpable, and as a result more deserving of punish-
ment and harsh treatment.

6. CONCLUSION

In this paper, I have defended the skeptical view that no one is ever morally responsible
for their actions in the basic desert sense against a number of recent objections by John
Martin Fischer. I began by outlining the main aspects of basic desert moral responsibil-
ity skepticism, including its rejection of retributive blame and punishment, along with
Fischer’s objections to the view. I then argued that Fischer’s defense of basic desert moral
responsibility is too weak to justify the kind of retributive blame and punishment he wishes
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to preserve. Not to stop there, though, I went further and responded to Fischer’s concerns
about victims and their families. I argued that, not only is Fischer mistaken about what
victims want and the ability of retributivism to give them the closure they seek, skeptics of
basic desert moral responsibility can adequately address the needs and desires of victims.
I concluded by offering two additional objections to Fischer’s semiretributivism designed
to show that there are unique aspects of retributivism that are problematic, ones that under-
mine any purported protections against abuse the theory promises, and these include the
radical indeterminacy of judgments of gravity and proportionality and the distorting power
of moral anger.

Notes

1. See, for example, Pereboom (2001, 2014, 2021, 2022), Caruso (2012, 2016, 2018,
2021a), Pereboom and Caruso (2018), Caruso and Pereboom (2020, 2022), and Ca-
ruso in Dennett and Caruso (2021).

2. Some of the summary material in this section has been drawn from Caruso and Pere-
boom (2022).

3. Ishould note, however, that free will and basic desert moral responsibility skepticism
is perfectly consistent with a forward-looking account of blame, like that developed by
Pereboom (2014, 2021), since it does not presuppose that agents deserve the harm or
pain of blame just because they acted wrongly, given that they were aware or should
have been aware that the action was wrong (see also Caruso and Pereboom 2022).

4. For more on the public health-quarantine model and how it can respond to various
questions, concerns, and criticisms, see Caruso (2021a, 2021b, 2021c, 2023).

5. Negative desert has to do with the blame or punishment an agent deserves for bad or
wrongful actions. It can be contrasted with positive desert, which has to do with an
agent deserving praise or reward for good actions.

6. I should note that weak retributivism, as here defined, is considered by many retribu-
tivists to be “too weak to guide the criminal law” and as amounting to nothing more
than “desert-free consequentialism side constrained by negative desert” (Alexander,
Ferzan, and Morse 2009: 7) since it rejects the positive retributivist view that cul-
pable wrongdoers deserve some negative, burdensome response to their wrong, while
a wrongdoer’s desert is taken to justify the imposition of such burden. In fact, some
theorists simply define retributivism in a way that excludes weak retributivism from
consideration altogether (see, for example, Boonin 2008: 86).

7. While the term “semiretributivism” may suggest that Fischer does not fully accept
the retributivist claim that (absent any excusing conditions) wrongdoers deserve to be
punished in proportion to their wrongdoing, this is mistaken since he makes it clear
that “semiretributivism is a form of retributivism” (2023: 15). He also makes it clear
that his semiretributivism, “captures the claim that Putin [one of his many examples]
basic-deserves to be blamed and punished (both to the greatest extent possible), sim-
ply for what he has done” (15). Fischer therefore imparts to negative desert a “very
weighty” role in his all-things-considered judgment about punishment.

8. For a full defense of these arguments, see Pereboom (2001, 2014, 2016, 2021, 2022),
Caruso (2021a), Caruso and Pereboom (2022).
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Hard incompatibilism is the view that the sort of free will required for basic desert
moral responsibility is incompatible with both the causal determination of our actions
by natural factors beyond our control and the kind of indeterminacy in action required
by the most plausible versions of libertarianism.

I should note that Fischer’s replies to the arguments for hard incompatibilism deserve
more attention than I can give them here, especially his reply to so-called manipulation
arguments against compatibilism. Manipulation arguments maintain that, if an agent
is causally determined to act by, say, a team of scientists who unbeknownst to them
manipulate their brain, then they are not morally responsible for that action in the basic
desert sense even if they satisfy all the prominent compatibilist conditions of moral
responsibility. The argument then continues and maintains that there is no relevant dif-
ference between such manipulated agents and their ordinary deterministic counterparts
that can justify the claim that manipulated agents are not morally responsible while
determined agents are. Hence, the argument concludes, if agents are not free and mor-
ally responsible in the basic desert sense under conditions of manipulation, then they
are also not free and morally responsible in conditions of ordinary determinism. In re-
sponse to such arguments, Fischer writes, “My view is that the manipulation scenarios
. .. either involve lack of ownership or lack of reasons-responsiveness [two conditions
necessary for basic desert moral responsibility]. They are thus not relevantly similar
to cases where an agent is morally responsible, in the basic-desert sense, in a causally
deterministic world” (2023: 8; see also Fischer 1994, 2021, and Fischer and Ravizza
1998). I think this response fails for a number of reasons—not the least of which is
that manipulation cases can be designed that satisfy both conditions (ownership and
reasons-responsiveness) and Fischer has not shown that this is in principle impos-
sible—but I must leave this battle for another day.

The epistemic encroachment literature also helps support this point since proponents
of the view argue that the level of justification needed for a belief changes given the
stakes at play in a given context (see Fantl and McGrath 2002, 2007; Ganson 2019;
Stanley 2005). According to the thesis of pragmatic encroachment (a term coined by
Jonathan Kvanvig), the pragmatic “encroaches” on the epistemic—that is, practical
considerations such as the potential costs of action on p if p is false can make a genuine
epistemic difference. As a result, two subjects in different practical circumstances can
differ with respect to whether they are epistemically justified in believing that p even
though they are the same with respect to all truth-relevant factors, such as the quan-
tity and quality of their evidence for and against p, the reliability of the methods they
rely on in forming their attitudes toward p, and so forth. Sometimes more evidence is
needed to be epistemically justified in believing as the stakes get higher and the odds
longer (Ganson 2019; see also Fantl and McGrath 2002, 2007).

As reported on in Christopher Ingraham, “Even Violent Crime Victims Say Our Pris-
ons Are Making Crime Worse,” The Washington Post, August 5, 2016, available at
https://www.washingtonpost.com/news/wonk/wp/2016/08/05/even-violent-crime
-victims-say-our-prisons-are-making-crime-worse/.

See https://docs.google.com/document/d/1eLSwbal XUDp I ILXnUKR-NoQNT-dmY
NPOLSbvPbSAaoY/edit.

MVFHR website: http://www.mvthr.org/our-work.
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15. As quoted in Alan Travis, “Victims of Crime Reject Notion of Retribution,” The
Guardian, January 15, 2006, https://www.theguardian.com/uk/2006/jan/16/ukcrime
.alantravis.

16. The full report is available online at: https://safeandjust.org/wp-content/uploads/ASJ
CACrimeSurvivorBrief-RD1-1.pdf.

17. See https://www.statista.com/statistics/1227390/number-of-countries-that-criminalize
-homosexuality/.

18. See Benjamin Weiser, “Judge Explains 150-Year Sentence for Madoff,” New York
Times, June 28, 2011, www.nytimes.com/2011/06/29/nyregion/judge-denny-chin-re-
counts-his-thoughts-in-bernard-madoft- sentencing.html.

19. Fischer, himself, may be guilty of this when he writes: “There will . . . presumably be
cases of such egregious wrongs that no other consideration can generate reasons that
have enough weight to play a non-negligible role in shaping the relevant all-things-
considered judgment. On my approach, then, Putin would get, and Hitler would have
got, exactly what they deserve, so far as possible. I assume this would be the death
penalty or life in prison without parole. The same would apply to rapists, torturers,
murderers, and other moral monsters” (15).
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