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Guttilla Murphy Anderson, P.C. 
Patrick M. Murphy (Ariz. No. 002964) 
5415 E. High St., Suite 200 
Phoenix, Arizona  85054 
Email: pmurphy@gamlaw.com 
Phone: (480) 304-8300 
Fax: (480) 304-8301 
 
Attorneys for the Receiver 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR MARICOPA COUNTY 

ARIZONA CORPORATION 
COMMISSION, 

                                          Plaintiff, 

v. 

DENSCO INVESTMENT 
CORPORATION, an Arizona 
corporation, 

                                         Defendant. 

 

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Cause No. CV2016-014142 

 
PETITION NO. 96 

PETITION FOR ORDER APPROVING 
SETTLEMENT AGREEMENT 

BETWEEN THE RECEIVER AND THE 
SMITH DEFENDANTS 

 (Assigned to the Honorable John Hannah) 

 

 
Peter S. Davis, as the court appointed Receiver, respectfully petitions the Court as 

follows:  

1. On August 18, 2016, this Court entered its Order Appointing Receiver, which 

appointed Peter S. Davis as Receiver of DenSco Investment Corporation (“Receivership 

Order”). 

2. The Receivership Order empowers the Receiver to investigate, and if necessary, 

litigate claims of DenSco Investment Corporation (“DenSco”). 
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3. During the Receiver’s anlaysis of the historical financial activity of DenSco, the 

Receiver determined that not later than December 31, 2012, DenSco was insolvent.  More 

specifically, at the end of 2012, the Receiver has determined that DenSco did not have 

sufficient financial resources to pay DenSco’s obligations to its investors.  However, despite 

being insolvent, DenSco knowingly continued to raise new money from investors, which was 

utilized to pay DenSco’s obligations to its existing investors.  With a clear pattern of DenSco 

raising and utilizing new investor money to pay older DenSco investors, the Receiver 

determined that after December 31, 2012, DenSco operated as a Ponzi investment scheme. 

4. A court appointed Receiver, under the provisions of the Uniform Fraudulent 

Transfer Act, A.R.S. §44-1001 et. seq., can seek to recover funds representing an investor’s 

fictitious “profit” from a Ponzi scheme.  Established case law allows a receiver to recover all 

funds received by an investor in a Ponzi scheme that represents a recovery of funds in excess 

of that investor’s principal investment, as the “profit” received by these fortunate investors 

represents a fictitious profit from the Ponzi scheme.  In fact, the funds that are the “profit” are 

essentially the principal investment of other unfortunate investors in the Ponzi scheme. 

5. The Receiver has conducted an analysis of all DenSco investors who were 

fortunate to have recovered their entire principal investment from DenSco after December 

2012 and before DenSco’s collapse in 2016.  Three of the investors who received a return of 

both their entire principal investment and a fictitious profit are Four Futures Corporation 

(“Four Futures”), Carsyn P. Smith Trust (“Carsyn Smith Trust”), and McKenna Marie Smith 
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Trust (McKenna Smith Trust”).  These entities were beneficially owned or controlled by 

Thomas P. Smith (“Thomas Smith”) and Deanna Smith (“Deanna Smith”).   

6. On December 27, 2019, the Receiver filed suit against Four Futures, Carsyn 

Smith Trust, McKenna Smith Trust, Thomas Smith, and Deanna Smith (collectively referred 

to hereafter as the “Smith Defendants”) in the Arizona Superior Court for Maricopa County, 

titled Davis v. Smith., et al., cause number CV 2019-057398 (“Smith Action”), in which the 

Receiver sought to recover “fictitious profits” received by the defendants from DenSco after 

December 31, 2012.  In the Smith Action the Receiver sought to recover, among other things, 

fictitious profits totaling $1,336,644.38. 

7. Shortly after filing the Smith Action, counsel for the Smith Defendants 

contacted counsel for the Receiver and agreed to have his clients waive service of process and 

the parties entered into settlement negotiations. On January 21, 2020, counsel for the Smith 

Defendants filed a Notice of Appearance. 

8. Since 2018 the Smith Defendants have maintained that they do not have the 

financial resources to satisfy the claims of the Receiver.  Accordingly, the Receiver requested 

and was provided under a confidentiality agreement financial statements under oath for the 

Smith Defendants and various supporting documentation, including copies of federal tax 

returns for the years 2014 through 2018.  As a result of the financial information provided, 

the Receiver has determined that although litigating to judgment the claims asserted against 

the Smith Defendants would be successful, the likelihood of collecting a significant portion of 

the judgment would be doubtful.   
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9. Accordingly, the Receiver determined that it is in the best interest of the 

receivership estate to settle the Receiver’s claims against the Smith Defendants for an amount 

that was commensurate with the Defendants ability to pay.  A copy of the Settlement 

Agreement that was reached as a result of the negotiations is attached hereto as Exhibit “A”. 

10. Based on extensive financial information provided under a confidentiality 

agreement to the Receiver by the Smith Defendants under oath, the Receiver has determined 

that the defendants do not have the financial resources to satisfy a judgment for the full 

amount of the liability claimed by the Receiver.  In addition, any judgment that might be 

obtained by the Receiver would be dischargeable in bankruptcy.  Accordingly, in recognition 

of these facts and in order to minimize further litigation expenses and avoid the inherent 

litigation risks associated with the Smith Action, the Receiver has agreed to accept $100,000 

in full satisfaction of the Receiver’s claims in the Smith Action.  See the Settlement 

Agreement attached as Exhibit “A”.   

11. Under the terms of the Settlement Agreement, the Smith Defendants agree to 

settle the Receiver’s claims for $260,000.00; provided that if the defendants make the 

scheduled payments to the Receiver totaling $100,000 over a period of approximately 3.5 

years, the Receiver will release the defendants from the balance due under the Settlement 

Agreement.  This structure is designed to provide a financial incentive for the Smith 

Defendants to timely make the scheduled payments to the Receiver as set forth in the 

Settlement Agreement.  Specifically, the Smith Defendants are required to make an initial 
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cash payment of $5,000.001, a second payment on or before August 3, 2020 of $45,000.00, 

and monthly payments starting on August 18, 2020.  In 2020 the required monthly payments 

are $500.00 per month, increasing to $1,000.00 per month in 2021 and to $1,500.00 per 

month in 2022 and 2023. If the Smith Defendants fail to comply with these terms and timely 

cure their default, the Receiver will be able to pursue collection of the unpaid portion of the 

settlement amount of $260,000, together with default interest at the rate of 8% per annum.  

As security for the obligation the Smiths have turned over to the Receiver a luxury watch (the 

only significant tangible asset of the defendants). 

12. For all the foregoing reasons, the Receiver is of the opinion that the Settlement 

Agreement attached as Exhibit “A” is in the best interests of the receivership estate and 

should be approved by the Court.  

WHEREFORE, the Receiver respectfully requests that the Court enter an order: 

1. Approving the Settlement Agreement attached as Exhibit “A”; 

2. Granting such further relief as the Court deems appropriate. 

Respectfully submitted this 10th day of July, 2020. 

GUTTILLA MURPHY ANDERSON, P.C. 
 
/s/Patrick M. Murphy 
Patrick M. Murphy 
Attorneys for the Receiver 

 
 
 
2359-014.02 (396722) 

 
1  The initial payment of $5,000.00 was received by the Receiver on June 24, 2020. 
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