

Federalist 10
The Utility of the Union as a Safeguard Against Domestic Faction and Insurrection (continued)
 [James Madison}
	What is the problem Madison seeks to address in this essay?

What does Madison mean by faction?  Can there be good factions?

Can you eliminate factions?  Should you try?

According to Madison, what is the purpose of government?  

According to Madison, what is the biggest cause of factions?

Can legislators be relied upon to be impartial and just? 

How can one control the effects of factions?  

What kind of faction is the hardest to control?

Why can't a pure democracy control factions?

How does a republic differ from a democracy?

Why does Madison prefer a republic to a democracy?

Why does Madison prefer a large  republic to a small republic?

Is Madison opposed to majority rule?

What are the factious views that most alarm Madison?

Is Madison's "republican remedy for the diseases most incident to republican government" actually a prescription for elite rule?


	To the People of the State of New York:
AMONG the numerous advantages promised by a well constructed Union, none deserves to be more accurately developed than its tendency to break and control the violence of faction. The friend of popular governments never finds himself so much alarmed for their character and fate, as when he contemplates their propensity to this dangerous vice. He will not fail, therefore, to set a due value on any plan which, without violating the principles to which he is attached, provides a proper cure for it. The instability, injustice, and confusion introduced into the public councils, have, in truth, been the mortal diseases under which popular governments have everywhere perished; as they continue to be the favorite and fruitful topics from which the adversaries to liberty derive their most specious declamations. The valuable improvements made by the American constitutions on the popular models, both ancient and modern, cannot certainly be too much admired; but it would be an unwarrantable partiality, to contend that they have as effectually obviated the danger on this side, as was wished and expected. Complaints are everywhere heard from our most considerate and virtuous citizens, equally the friends of public and private faith, and of public and personal liberty, that our governments are too unstable, that the public good is disregarded in the conflicts of rival parties, and that measures are too often decided, not according to the rules of justice and the rights of the minor party, but by the superior force of an interested and overbearing majority. However anxiously we may wish that these complaints had no foundation, the evidence, of known facts will not permit us to deny that they are in some degree true. It will be found, indeed, on a candid review of our situation, that some of the distresses under which we labor have been erroneously charged on the operation of our governments; but it will be found, at the same time, that other causes will not alone account for many of our heaviest misfortunes; and, particularly, for that prevailing and increasing distrust of public engagements, and alarm for private rights, which are echoed from one end of the continent to the other. These must be chiefly, if not wholly, effects of the unsteadiness and injustice with which a factious spirit has tainted our public administrations.

By a faction, I understand a number of citizens, whether amounting to a majority or a minority of the whole, who are united and actuated by some common impulse of passion, or of interest, adverse to the rights of other citizens, or to the permanent and aggregate interests of the community.
There are two methods of curing the mischiefs of faction: the one, by removing its causes; the other, by controlling its effects.

There are again two methods of removing the causes of faction: the one, by destroying the liberty which is essential to its existence; the other, by giving to every citizen the same opinions, the same passions, and the same interests.
It could never be more truly said than of the first remedy, that it was worse than the disease. Liberty is to faction what air is to fire, an aliment without which it instantly expires. But it could not be less folly to abolish liberty, which is essential to political life, because it nourishes faction, than it would be to wish the annihilation of air, which is essential to animal life, because it imparts to fire its destructive agency.

The second expedient is as impracticable as the first would be unwise. As long as the reason of man continues fallible, and he is at liberty to exercise it, different opinions will be formed. As long as the connection subsists between his reason and his self-love, his opinions and his passions will have a reciprocal influence on each other; and the former will be objects to which the latter will attach themselves. The diversity in the faculties of men, from which the rights of property originate, is not less an insuperable obstacle to a uniformity of interests. The protection of these faculties is the first object of government. From the protection of different and unequal faculties of acquiring property, the possession of different degrees and kinds of property immediately results; and from the influence of these on the sentiments and views of the respective proprietors, ensues a division of the society into different interests and parties.

The latent causes of faction are thus sown in the nature of man; and we see them everywhere brought into different degrees of activity, according to the different circumstances of civil society. A zeal for different opinions concerning religion, concerning government, and many other points, as well of speculation as of practice; an attachment to different leaders ambitiously contending for pre-eminence and power; or to persons of other descriptions whose fortunes have been interesting to the human passions, have, in turn, divided mankind into parties, inflamed them with mutual animosity, and rendered them much more disposed to vex and oppress each other than to co-operate for their common good. So strong is this propensity of mankind to fall into mutual animosities, that where no substantial occasion presents itself, the most frivolous and fanciful distinctions have been sufficient to kindle their unfriendly passions and excite their most violent conflicts. But the most common and durable source of factions has been the various and unequal distribution of property. Those who hold and those who are without property have ever formed distinct interests in society. Those who are creditors, and those who are debtors, fall under a like discrimination. A landed interest, a manufacturing interest, a mercantile interest, a moneyed interest, with many lesser interests, grow up of necessity in civilized nations, and divide them into different classes, actuated by different sentiments and views. The regulation of these various and interfering interests forms the principal task of modern legislation, and involves the spirit of party and faction in the necessary and ordinary operations of the government.

No man is allowed to be a judge in his own cause, because his interest would certainly bias his judgment, and, not improbably, corrupt his integrity. With equal, nay with greater reason, a body of men are unfit to be both judges and parties at the same time; yet what are many of the most important acts of legislation, but so many judicial determinations, not indeed concerning the rights of single persons, but concerning the rights of large bodies of citizens? And what are the different classes of legislators but advocates and parties to the causes which they determine? Is a law proposed concerning private debts? It is a question to which the creditors are parties on one side and the debtors on the other. Justice ought to hold the balance between them. Yet the parties are, and must be, themselves the judges; and the most numerous party, or, in other words, the most powerful faction must be expected to prevail. Shall domestic manufactures be encouraged, and in what degree, by restrictions on foreign manufactures? are questions which would be differently decided by the landed and the manufacturing classes, and probably by neither with a sole regard to justice and the public good. The apportionment of taxes on the various descriptions of property is an act which seems to require the most exact impartiality; yet there is, perhaps, no legislative act in which greater opportunity and temptation are given to a predominant party to trample on the rules of justice. Every shilling with which they overburden the inferior number, is a shilling saved to their own pockets.

It is in vain to say that enlightened statesmen will be able to adjust these clashing interests, and render them all subservient to the public good. Enlightened statesmen will not always be at the helm. Nor, in many cases, can such an adjustment be made at all without taking into view indirect and remote considerations, which will rarely prevail over the immediate interest which one party may find in disregarding the rights of another or the good of the whole.

The inference to which we are brought is, that the causes of faction cannot be removed, and that relief is only to be sought in the means of controlling its effects.
If a faction consists of less than a majority, relief is supplied by the republican principle, which enables the majority to defeat its sinister views by regular vote. It may clog the administration, it may convulse the society; but it will be unable to execute and mask its violence under the forms of the Constitution. When a majority is included in a faction, the form of popular government, on the other hand, enables it to sacrifice to its ruling passion or interest both the public good and the rights of other citizens. To secure the public good and private rights against the danger of such a faction, and at the same time to preserve the spirit and the form of popular government, is then the great object to which our inquiries are directed. Let me add that it is the great desideratum by which this form of government can be rescued from the opprobrium under which it has so long labored, and be recommended to the esteem and adoption of mankind.

By what means is this object attainable? Evidently by one of two only. Either the existence of the same passion or interest in a majority at the same time must be prevented, or the majority, having such coexistent passion or interest, must be rendered, by their number and local situation, unable to concert and carry into effect schemes of oppression. If the impulse and the opportunity be suffered to coincide, we well know that neither moral nor religious motives can be relied on as an adequate control. They are not found to be such on the injustice and violence of individuals, and lose their efficacy in proportion to the number combined together, that is, in proportion as their efficacy becomes needful.

From this view of the subject it may be concluded that a pure democracy, by which I mean a society consisting of a small number of citizens, who assemble and administer the government in person, can admit of no cure for the mischiefs of faction. A common passion or interest will, in almost every case, be felt by a majority of the whole; a communication and concert result from the form of government itself; and there is nothing to check the inducements to sacrifice the weaker party or an obnoxious individual. Hence it is that such democracies have ever been spectacles of turbulence and contention; have ever been found incompatible with personal security or the rights of property; and have in general been as short in their lives as they have been violent in their deaths. Theoretic politicians, who have patronized this species of government, have erroneously supposed that by reducing mankind to a perfect equality in their political rights, they would, at the same time, be perfectly equalized and assimilated in their possessions, their opinions, and their passions.

A republic, by which I mean a government in which the scheme of representation takes place, opens a different prospect, and promises the cure for which we are seeking. Let us examine the points in which it varies from pure democracy, and we shall comprehend both the nature of the cure and the efficacy which it must derive from the Union.

The two great points of difference between a democracy and a republic are: first, the delegation of the government, in the latter, to a small number of citizens elected by the rest; secondly, the greater number of citizens, and greater sphere of country, over which the latter may be extended.
The effect of the first difference is, on the one hand, to refine and enlarge the public views, by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the true interest of their country, and whose patriotism and love of justice will be least likely to sacrifice it to temporary or partial considerations. Under such a regulation, it may well happen that the public voice, pronounced by the representatives of the people, will be more consonant to the public good than if pronounced by the people themselves, convened for the purpose. On the other hand, the effect may be inverted. Men of factious tempers, of local prejudices, or of sinister designs, may, by intrigue, by corruption, or by other means, first obtain the suffrages, and then betray the interests, of the people. The question resulting is, whether small or extensive republics are more favorable to the election of proper guardians of the public weal; and it is clearly decided in favor of the latter by two obvious considerations.

In the first place, it is to be remarked that, however small the republic may be, the representatives must be raised to a certain number, in order to guard against the cabals of a few; and that, however large it may be, they must be limited to a certain number, in order to guard against the confusion of a multitude. Hence, the number of representatives in the two cases not being in proportion to that of the two constituents, and being proportionally greater in the small republic, it follows that, if the proportion of fit characters be not less in the large than in the small republic, the former will present a greater option, and consequently a greater probability of a fit choice.
In the next place, as each representative will be chosen by a greater number of citizens in the large than in the small republic, it will be more difficult for unworthy candidates to practice with success the vicious arts by which elections are too often carried; and the suffrages of the people being more free, will be more likely to centre in men who possess the most attractive merit and the most diffusive and established characters.
It must be confessed that in this, as in most other cases, there is a mean, on both sides of which inconveniences will be found to lie. By enlarging too much the number of electors, you render the representatives too little acquainted with all their local circumstances and lesser interests; as by reducing it too much, you render him unduly attached to these, and too little fit to comprehend and pursue great and national objects. The federal Constitution forms a happy combination in this respect; the great and aggregate interests being referred to the national, the local and particular to the State legislatures.

The other point of difference is, the greater number of citizens and extent of territory which may be brought within the compass of republican than of democratic government; and it is this circumstance principally which renders factious combinations less to be dreaded in the former than in the latter. The smaller the society, the fewer probably will be the distinct parties and interests composing it; the fewer the distinct parties and interests, the more frequently will a majority be found of the same party; and the smaller the number of individuals composing a majority, and the smaller the compass within which they are placed, the more easily will they concert and execute their plans of oppression. Extend the sphere, and you take in a greater variety of parties and interests; you make it less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act in unison with each other. Besides other impediments, it may be remarked that, where there is a consciousness of unjust or dishonorable purposes, communication is always checked by distrust in proportion to the number whose concurrence is necessary.

Hence, it clearly appears, that the same advantage which a republic has over a democracy, in controlling the effects of faction, is enjoyed by a large over a small republic, -- is enjoyed by the Union over the States composing it. Does the advantage consist in the substitution of representatives whose enlightened views and virtuous sentiments render them superior to local prejudices and schemes of injustice? It will not be denied that the representation of the Union will be most likely to possess these requisite endowments. Does it consist in the greater security afforded by a greater variety of parties, against the event of any one party being able to outnumber and oppress the rest? In an equal degree does the increased variety of parties comprised within the Union, increase this security. Does it, in fine, consist in the greater obstacles opposed to the concert and accomplishment of the secret wishes of an unjust and interested majority? Here, again, the extent of the Union gives it the most palpable advantage.

The influence of factious leaders may kindle a flame within their particular States, but will be unable to spread a general conflagration through the other States. A religious sect may degenerate into a political faction in a part of the Confederacy; but the variety of sects dispersed over the entire face of it must secure the national councils against any danger from that source. A rage for paper money, for an abolition of debts, for an equal division of property, or for any other improper or wicked project, will be less apt to pervade the whole body of the Union than a particular member of it; in the same proportion as such a malady is more likely to taint a particular county or district, than an entire State.

In the extent and proper structure of the Union, therefore, we behold a republican remedy for the diseases most incident to republican government. And according to the degree of pleasure and pride we feel in being republicans, ought to be our zeal in cherishing the spirit and supporting the character of Federalists.
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Federalism Notes Outline
	I. Federalists v. Anti-Federalists

· Federalists

· Favored Ratifying the Constitution

· Key Federalists: James Madison, Alexander Hamilton, John Jay

· Wrote the Federalist Papers to build support for ratification

· Anti-Federalists

· Opposed ratifying the Constitution

· Key Anti-Federalists: Thomas Jefferson, Patrick Henry, 

II. Anti-Federalist Arguments

· Claimed to Constitution gave the Federal Government too much power. 

· Gives power to government that states don’t even currently have

· Criticisms of key Clauses: Necessary and Proper Clause & Supremacy Clause…Why?

· NO BILL OF RIGHTS

· Power to suspend Habeas Corpus with invasion/insurrection

· No protection of Free Speech

· Lacks protection for Basic Rights even states protect

· Congress

· Senate

· Too much power; No Term Limits 

· Controls presidential appointments/treaties; executive will be a puppet of Senate

· Small States Over-represented 

· Will lead to Elitist rule

· Negatives of Large Republic

· Leaders too far removed from the people

· Population growth will make large republic inefficient
· Too many different econ systems between states; each state had own specialties; won’t work to combine slave/agr. South with industrial north
III. Federalist Arguments

· A.o.C. too weak/inefficient…impossible to control factions

· Control of Factions (Federalist 10)
· Republic: Efficient, people have a voice but w/ filter (govt. by the “wise”) 

· Large Republics…

· Check unworthy candidates…larger number of voters

· Smaller the # in a majority…more likely to have oppression

· Factions may kindle flames in states…but not at nat’l. level

· Federalism is best

· Limited Government (Federalist 51)
· Separation of Power & Checks and Balances (helps insure individual rights)

· Protection of Minority Rights from Majority

· Presidential veto; Supreme Court checks 2 branches; 

· Legislature protected from itself (bicameral)

· Judges insulated (not elected/life terms)

· Power to control economy, standard currency and common foreign policy 

IV. Bill of Rights

· Bill of Rights
· Protects political rights

· Protects the rights of the accused

· Right to a trial by jury, right to an attorney, right to be free from self-incrimination

V. Amendment Process: An Example of Federalism

· “Flexible, Living, Breathing Document”

· Formal Amendment: Actually changing wording of document (27 Amendments)

· Proposal:  National Level

· 2/3 of each House of Congress

· National Convention  @ Request of 2/3 of States

· Ratification: State Level

· Approve by ¾ State Legislatures; 

· Approve by State Convention of ¾ States

· How else can Constitution be changed?

· Informal Amendments
· Tradition/Custom, Legislative/Presidential Action, Precedent, Supreme Court Decisions

VI. What is Federalism?

· Federalism

· 10th Amendment!
· How does this differ from Unitary & Confederate Governments?
VII. Why a Federal Form of Government?

· Benefits of Federalism

· Under A.o.C. → Nat’l Govt Too Dependent on States

· Provide Balance between Nat’l & State Govt.

VIII. Powers of National Government

· Expressed Powers-

· Those powers that are “spelled out” for the National Government in the Constitution

· Article I, Sec. 8; Article II, Sec. 2 (tax power; war power)

· Implied Powers—

· Inherent Powers
· belong to the National Government because it’s a sovereign state 
IX. States: “Reserved Powers”

· 10th Amendment: 
· State Obligations to Each Other:
· Full Faith & Credit Clause; Extradition
X. Concurrent Powers

· Powers shared by both Federal and State Governments

· Examples?

XI. Local Government

· Created by the States, and can only do those things States give it the power to do

· Provide Services/activities, collect taxes, trash pickup

XII. Theories of Federalism

· Dual Federalism
· Layer Cake Federalism

· Examples?

· Cooperative Federalism
· Marble Cake Federalism

· Examples?

· Devolution (New Federalism—Nixon/Reagan)

XIII. Dual v. Cooperative Federalism Matching Activity
· Flip to the back page of your packet and complete the Dual v. Cooperative Federalism matching activity

XIV. Key Federalism Clauses

· Necessary & Proper Clause (Elastic Clause)
· Intro. Concept of Implied Powers

· Supremacy Clause
· Supreme Court: umpire of federalism

· McCulloch v. Maryland

· Commerce Clause

· Gibbons v. Ogden

XV. Impact of the Elastic and Commerce Clauses

· Civil Rights Act of 1964

· Food & Drug Administration (FDA)

· Building of the Interstate Highway System

· Federal Controlled Substances Act

· Clean Air Act/EPA

· U.S. v. Lopez
· Temporarily invalidated Gun Free School Zone Act as an overextension of Commerce Clause

· This was the first time in over half a century that the Supreme Court limited Congressional authority to legislate under the Commerce Clause.

XVI. 60 Minutes Clip: Medical Marijuana—A Conflict in Federalism?
· Discussion Questions

· Why have states turned towards legalizing medical marijuana?
· What constitutional clauses are involved in this discussion and how?
· What federal and state laws are in conflict?  How is this a conflict in federalism?
· Why have the dispensaries in Colorado been allowed to operate despite violating federal law?  
· How has Justice Department decided to limit the operations of dispensaries?

XVII. Fiscal Federalism

· Taxing & Spending

· Grants-in-Aid: 

· Fed. Funds appropriated by Congress for distr. to st./local govt. (way to infl. State govt.)

· Categorical Grants: 

· Two Types:

· Project Grant—specific purpose…based on merit of application

· Examples?

· Federal Highway Act Funding

· Requires drinking age of 21 for state to get full highway funds

· Block Grants:

· Examples

· Temporary Assistance to Needy Families (TANF): Welfare

· How do block grants go along with devolution?
· How does the Federal Government use categorical and block grants to impact state policy? 

XVIII. Federal Mandate

· Federal Mandate
· Amer. w/ Disabilities Act (1990)
· How do mandates increase the power of the federal government over states? 


	


Dual Federalism or Cooperative Federalism

Directions: Next to each number put “A” if it’s an example of “Dual Federalism” and “B” if it’s an example of “Cooperative Federalism.”
1. _____The national government rules by enumerated powers only. The national government may rule only by using powers specifically listed in the Constitution.
2. _____National and state agencies typically undertake government functions jointly rather than exclusively.

3. _____The nation and states routinely share power.

4. _____The national government has a limited set of constitutional purposes. The national government has only limited purposes.
5. _____The New Deal (Roosevelt’s Government program implemented to help overcome the Depression

6. _____The Federal Government provides states with a block grant to fund welfare with a few minimum requirements; however, states implement welfare with much discretion in determining its exact guidelines.

7. _____Each government unit — nation and state — is sovereign within its sphere. National and state governments are sovereign in their own spheres.
8. _____The relationship between nation and states is best characterized by tension rather than cooperation. The relationships between the state and national governments are marked by tension.
9. _____An individual who emphasizes the role of the 10th Amendment
10. _____Power is not concentrated at any government level or in any agency. The fragmentation of responsibilities gives people and groups access to many venues of influence.
11. _____Only state governments are responsible for licensing
12. _____ Printz v. United States, (1997) the Court held that the national government could not directly require state law enforcement officers to conduct background checks under the Brady firearms legislation.
13. _____Only the federal government can regulate interstate commerce.
14. _____The U.S. government prior to the Civil War
15. _____The Clean Water Act (CWA) is the primary federal law in the United States governing water pollution. Passed in 1972, the act established the goals of eliminating releases of high amounts of toxic substances into water, eliminating additional water pollution by 1985, etc…however, it’s largely implemented by state officials.
16. _____Both state and national governments can levy an income tax.

17. _____The U.S. from 1930s to the present.

18. _____Only Congress can declare war.
19. _____Marble Cake Federalism

20. _____Only the federal government can negotiate and ratify treaties.
21. _____The Federal Government’s implementation of No Child Left Behind

22. _____Federal Grants-in-Aid (Categorical/Block Grants)

23. _____The broad interpretation of the Supremacy Clause, Necessary and Proper Clause, and Commerce Clause has led to greater emphasis on…

24. _____Layer Cake Federalism

25. _____Concepts of “New Federalism” & “Devolution” fall more in line with…
26. _____Lyndon B. Johnson’s Great Society program in which the federal government provided aid to states to finance city reconstruction, education, and to create programs to fight poverty.

27. _____The building of the interstate highway system in the 1950s and 1960s

28. _____Secessionists belief that only states should have had the power to determine whether or not they had a system of slavery

29. _____An individual who places emphasis on the “Reserved Powers”
30. _____Federal Government’s use of the 14th Amendment to dictate Civil Rights legislation.
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