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CBA FAMILY VIOLENCE PROGRAM

A Guide to Domestic Violence
Expert Testimony in Colorado

by Victoria L. Lutz

r I ~\his article provides guidance to attorneys and experts
regarding the use of domestic violence expert witnesses in
Colorado. Specifically, it sketches the history of domestic

violence expert testimony and suggests who is qualified to be a
domestic violence expert witness; what topic areas the expert should
be able to address; why and when to employ a domestic violence
expert; where this expert can be important in domestic, civil, and
criminal cases; and Aow “quality control” considerations impact
domestic violence expert testimony.

Courts in all 50 states and the District of Columbia have admit-
ted domestic violence expert testimony for at least the past 20
years.! Colorado appellate courts have approved this type of testi-
mony since 1999.2 Yet the foundations for admitting domestic vio-
lence expert testimony, the parameters of its use at trial, the qualifi-
cations necessary to become an expert, and even the accepted
nomenclature for this type of testimony are often decided on a case-
by-case or court-by-court basis. This article addresses these topics
and includes best practice considerations and suggestions.

A Historical Overview

Until about 50 years ago, what happened between intimate part-
ners behind closed doors was considered a private matter. This dan-
gerous attitude gradually has yielded to empirical reality3 In 1964,
the first battered women’s shelter in the United States opened its
doors.* In the 1970s, social workers, psychologists, healthcare work-
ers, and all manner of professional caregivers and researchers began
identifying, analyzing, and addressing what has since been labeled
the “public health epidemic” of domestic violence.’

In 1979, psychologist Lenore Walker introduced the battered
woman syndrome theory to describe the impact of domestic vio-
lence that she witnessed in the battered women she studied.® She

used the “cycle of violence” concept to show how the domestic vio-
lence relationship evolved.” She adapted and advanced the idea of
“learned helplessness” to explain why battered women in her study
found it difficult to safely escape abusers.®

Nearly 40 years of research have confirmed that battered woman
syndrome was just the beginning of our understanding of domestic
violence (or “intimate partner violence,” as it is frequently called).’
We now know that battered woman syndrome, which is sometimes
described as a subset of post-traumatic stress disorder (PTSD), does
not affect the majority of battered women.!” The cycle of violence
may reflect the initial but not necessarily the long-term experiences
of many battered women, while “learned helplessness”is a term that
has conjured much misinterpretation and taken decades to clarify.1!

Often the legal system uses battered woman syndrome as a
shorthand for explaining the dynamics of a battering relationship.!?
However, one of the shortcomings of using the term “battered
woman syndrome” is that it simultaneously fails to encompass the
batterer’s grab bag of controlling behaviors and the victim’s variety
of responses to those behaviors. Decades of research and experience
have resulted in conceptualizing “battering and its effects”® and
“social framework evidence”* as better paradigms than any syn-
drome to explain intimate partner violence and abuse.!”

Regardless of the words that are used to label or describe domes-
tic violence, many myths and misunderstandings exist that can alter
how the trier of fact perceives testimony concerning acts of coercive
control, battering behaviors, and responses to intimate partner vio-
lence. A domestic violence expert witness is best suited to explain
battering and its effects in court, and can identify and dispel com-
mon misunderstandings. Conversely, without the assistance of an
expert, the fact-finder might misconstrue abusive acts to be benign,
myths to be reality, and a victim’s responses to be unreasonable.
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Who Is Qualified to Be a Domestic
Violence Expert in Colorado?

Colorado Rule of Evidence (CRE) 702 states that, “[i]f scien-
tific, technical, or other specialized knowledge will assist the trier
of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, train-
ing, or education, may testify thereto in the form of an opinion or
otherwise.”¢ It is the job of the qualified domestic violence expert
witness to provide specialized knowledge to assist the trier of fact
to dispel misconceptions about intimate partner violence and to
understand the evidence and determine facts at issue.

A domestic violence expert may be, for example, an advocate at a
domestic violence shelter, a mental health provider, a domestic vio-
lence educator, or an attorney with specialized knowledge in this
field.’” There is no requirement for any type of degree, license, or
certification process; the sole standard is that the expert have “sci-
entific, technical or other specialized knowledge” that will “assist
the trier of fact.”8

The Colorado Supreme Court in Pegple v. Shreck' provided the
following criteria for courts to use in applying the CRE 702 stan-
dard: “(1) the scientific principles at issue are reasonably reliable,
(2) the witness is qualified to opine on such principles, and (3) the
testimony will be useful to the jury.”? Additionally, the probative
value may not be outweighed by the danger of unfair prejudice or
the other trial concerns of CRE 403.2! The court is given broad
discretion in determining who meets this standard?? and must
make its findings on the record.?

What Topic Areas Must the
Expert Be Able to Address?

In preparing to testify, the domestic violence expert and retain-
ing counsel should discuss discovery rules and decide how their
communications will be handled.?* To benefit most from the attor-
ney/expert relationship, counsel should seek the assistance of the
domestic violence expert in creating a detailed set of questions and
answers (Q&A) that the expert and the attorney determine are rel-
evant to domestic violence generally and to the issues in their case
specifically. The attorney and expert should retool this Q&A sev-
eral times before trial, with the understanding that this material is as
fluid as any well-thought-out, flexible witness prep Q&A. Some
questions (e.g., concerning necessary expert witness qualifications
and definitions of critical domestic violence terms) will be standard
because they apply to most, if not all, domestic violence cases. Other
questions obviously need to address the facts of a specific case.

The domestic violence expert witness Q&A has three some-
times overlapping parts: (1) witness pedigree and endorsement de-
tails; (2) generic domestic violence and “myth-busting” informa-
tion; and (3) explanations that are relevant in particular cases. With
the caveat that each case will require tailoring, some suggested
categories of inquiry appear below.

Pedigree and Endorsement Details

As part of standard trial preparation, the attorney and expert
should carefully lay out, topic by topic and question by question,
how the expert’s domestic violence pedigree and endorsement ref-
erences will be presented. Once a legal foundation of the reason for
the need for expert testimony is established (e.g., to explain why a
battered woman stays with a partner who abuses her), Colorado
courts are generally receptive to domestic violence expert evidence
and will consider the qualifications of the proposed expert.”

Based on anecdotal data, it seems that Colorado courts give
great weight to experiential expertise, especially expertise gained
from years of working with battered women. Problems can arise,
however, if an expert has only minimal training. Such an expert be-
comes susceptible to undermining cross-examination into his or
her limited knowledge of state-of-the-art interpersonal violence
social science advances.

Library shelves contain hundreds of domestic violence books
and treatises, and the Internet is filled with constantly evolving re-
search about intimate partner violence. Therefore, an “expert”who,
for example, relies on an outdated 1979 book as a source?® should
no more be deemed a domestic violence expert than a physician
who relies on a 1979 book as a primary source of information. Up-
dating and keeping current are hallmarks of reliable expertise in
any field.

Similarly, an attorney who hires an expert with excellent educa-
tional credentials but who has never assisted domestic violence vic-
tims may find that this expert is unable to “tell it like it is” and sim-
ply parrots information found in books. Counsel may also en-
counter problems in qualifying such an “ivory tower” expert.

Every domestic violence expert’s initial courtroom challenge is
to prove his or her unique expertise to the fact-finder judge or jury.
By the time the expert has finished explaining his or her qualifica-
tions to the jury, the jury should feel comfortable suspending pop-
ular preconceptions and allowing this expert to lead the way to a
new understanding of what battering? really means.

64 The Colorado Lawyer | November 2016 | Vol. 45, No. 11



CBA FAMILY VIOLENCE PROGRAM

Jurors who are impressed by the expert’s experience and train-
ing are more likely to be impressed by the expert’s testimony.
While this may sound obvious, it is worth mentioning because in
many cases counsel will stipulate to the admission of an expert.
This is a mistake. Especially in a jury trial, it is unwise to waive any
part of qualifying the domestic violence expert witness. Such a
waiver squanders the expert’s clear path to grabbing the attention
and, more important, to earning the support of jurors who wan to
be impressed and enlightened.?8

Before any court proceeding, when preparing qualifying ques-
tions for the expert, the attorney should pay attention to anything
unusual in the expert’s background and especially what qualifica-
tions are closely related to the issues in the case.

In broad brush strokes, these endorsement categories include
but are not limited to:

e name, business address, and field of expertise

e current and past employment information, dates, and re-

sponsibilities

e number of victims assisted by the witness

e number of victims assisted by staff that the witness has

supervised

o formal education, especially as related to domestic violence

o trainings and conferences attended

o relevant courses taught by the expert

o professional licenses, certifications, and affiliations

o familiarity with the body of domestic violence literature

e how the witness’s testimony draws from scholarly research and

client assistance

e previous expert testimony

e personal research on domestic violence, battered woman syn-

drome, battering and its effects, and social framework evidence

e whether the testimony the witness will be providing is

accepted as reliable by the domestic violence research commu-
nity.

When the witness has testified to his or her credentials and ex-
pertise, the attorney will tender the witness as a domestic violence
expert.?? Once formally accepted as an expert by the court, the ex-
pert can begin the substantive part of the testimony.

For attorneys looking to voir dire a potential expert, the afore-
mentioned list may also be helpful.

Generic Domestic Violence
and “Myth-busting” Information
On direct examination, short questions and clear answers should
be used to educate the jury about domestic violence and the mis-
conceptions that many people harbor concerning battering and its
effects. While no list of substantive topics is exhaustive, the follow-
ing are common direct examination areas of inquiry in domestic
violence cases:
o state who retained the expert and what the fee is
o state whether the expert knows or met with any witnesses
o describe what the expert has done to prepare for this trial
o define domestic violence3°
o define intimate partner violence3
o provide statistics that highlight the impact of domestic vio-
lence on American society (see sidebar entitled “Domestic
Violence by the Numbers”)
o explain why domestic violence is called a “process”

1

Domestic Violence by the Numbers

3.3 million: Estimated number of children in the United
States each year who witness violence against their mother or
female caretaker by a family member.

40-60: Percentage of men who abuse women who also abuse
children.

1in 5: Number of teenage girls who said they have been in a
relationship where the boyfriend threatened violence or self-
harm if a breakup was to occur.

90-95: Percentage of domestic violence victims who are
women.

175,000: Number of workdays American employees miss each

year due to domestic violence.

40-70: Percentage of female murder victims in the United
States who were killed by their husbands or boyfriends, often
within an ongoing abusive relationship.

Source: Domesticshelters.org, “Domestic Violence Statistics: The Hard Truth
about Domestic Violence” (May 2014), www.domesticshelters.org/domestic-
violence-articles-information/faq/domestic-violence-statistics#.V0oJha_mq
Uk.

o define battered woman syndrome?3?

o define battering and its effects®

e define social framework evidence3*

e explain common myths or misconceptions many people have
about domestic violence (see sidebar entitled “Misconceptions
about Domestic Violence” on page 66)

o explain why batterers abuse®

o explain what the research states about how batterers generally
act

o explain how victims generally act3

o explain how the “process” of domestic violence starts and pro-
ceeds by using a visual of the cycle of violence, explaining the
concept’s origin, value, and limitations for use’

o describe methods abusers employ to control their victims (e.g.,
by using the Power and Control Wheel after explaining its
origin and highlighting relevant sections of quadrants as pre-
arranged with counsel)®®

o define intermittent reinforcement®

o define learned helplessness™®

e explain the Stockholm Syndrome (or the Hostage Syn-
drome)*

e explain the significance of an escalation in or change in the
type of abuse

o cxplain the term “lethality assessment”™#?

o explain what fatality review boards are

e name commonly accepted high-risk or lethality factors*

o address why a battered woman doesn't leave.*

Explanations in Particular Cases

In addition to testifying about myths and general domestic vio-
lence information, experts can help fact-finders understand certain
dynamics of domestic violence that are particular to a given case by
explaining:
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e why a victim of domestic violence might tell law enforcement
or healthcare professionals how she received the fresh bruise
on her cheek and then later refuse to testify*

o why she may recant what she said at the time of the abuse*

o why she may change or minimize what she said at the time of
the abuse®

o why she might blame herself for provoking whatever violence
occurred

o why she might not want to involve the police or government
systems

o how sexual violence affects an intimate partner (as opposed to
a stranger)

e why she may not recognize sexual assault by her husband as a
crime or a problem, or even something she will agree to talk

about*

o the meaning of otherwise seemingly benign comments, looks,
or actions by the batterer that, when explained in context, are
subtle-but-real threats to the victim

o the role of the victim’s financial and economic dependence on
her abuser

e how the threat of removal of the victim’s children can control
her behavior

o the effects of immigration concerns

o the limitations created by a victim’s ethnicity, religion, culture,
and language

o the victim’s reactions to the batterer threatening or attempting
suicide if the victim leaves

o case-focused lethality factors and the meaning of changes in
abuse patterns

o the impact of real or implied threats against, or violence
toward, the victim’s children, extended family, or pets

Misconceptions about Domestic Violence

Myth: Batterers must be mentally ill.

Fact: “There is general agreement that men who batter do not have severe mental disorders.” “Their walue system is unhealthy, not

»)

their psychology.

Myth: It is safer for a battered woman to leave the abuser than to stay with him.
Fact: This can be a time of heightened risk; between 50% and 75% of battered women who are killed by their abusers are killed at the

point of separation or after the victims have left.?

Myth: It can’t have been as bad as she said it was because she wouldn't have stayed.
Fact: “Studies show that women seldom overestimate danger, but they DO underestimate.”™

Myth: Substance abuse—alcohol or drug abuse—causes domestic violence.
Fact: Many addicts do not abuse and many batterers do not drink or use drugs. While extreme addiction or a sudden change in sub-
stance abuse may signal a higher risk of lethal violence, this co-occurrence is not the root cause of the abuse.’

Myth: Women who stay with batterers are masochistic.

Fact: Research suggests that victims of domestic violence, like victims of other crimes such as car thefts, do not share a pathology of

masochism.®

Myth: Women batter men just as much as men batter women.

Fact: This is false.” In fact, 95% of domestic violence is reported by women who are abused by their male partner. Moreover, since 80%
of all violent crimes committed outside the home are committed by males, it is highly unlikely that women would make up half of part-
ner violence.® The analysis of this myth allows the expert to explain that validated studies over the past 40 years have consistently found
that, even though most men are not abusers, 85% to 97% of batterers are male,” and the vast percentage of their victims are women.
This is not to say that a man cannot be a victim of domestic violence, only that it is not common, and male victims are often victims of
male partners.

1. “Batterers, Personality Characteristics of,” Encyclopedia of Interpersonal Violence (SAGE reference), deepblue.lib.umich.edu/bitstream/handle/
2027.42/90026/Saunders%20DG%202008%20-%20Personality%20Characteristics%200f%20Batterers%20Encycl%20IPV%20.pdf ’sequence=11TE.
See generally Gelles and Straus, Intimate Violence (Simon & Schuster, 1988) (reporting that mental illness accounts for only 10% of abusive incidents).

2. Bancroft, Why Does He Do That? 38 (Berkeley, 2002) (emphasis in original).

3. Kasperkevic, “Private Violence,” The Guardian (Oct. 20, 2014), www.theguardian.com/money/us-money-blog/2014/0ct/20/domestic-private-
violence-women-men-abuse-hbo-ray-rice.

4. Campbell, 2009, quoted by Boyles, in “Assessing Domestic Violence Risk from the Bench,”National Clearinghouse for the Defense of Battered
Women webinar (Mar. 10, 2016), www.ncdbw.org/experts_recordings.htm.

5.“Substance abuse, like mental illness, does not cause partner abuse but can increase the risk of violence.” Bancroft, supra note 2 at 103.

6. Moss, “Battered Women and the Myth of Masochism,”29 J. Psychosoc. Nurs. Ment. Health Serv. 7,18-23 (July 1991).

7. See Walker, The Battered Woman Syndrome (3d ed., Springer Pub. Co.,2013).

8. Domestic Violence Intervention Program, “Myths & Facts about Domestic Violence” (2016), www.dvipiowa.org/myths-facts-about-domestic-
violence.

9. See, e.g., “Understanding Domestic Violence Abusers,” New York State Office for the Prevention of Domestic Violence, www.opdv.ny.gov/pro
fessionals/abusers/genderandipv.html#dvandgender (noting that “about 97% of abusers are men who have a female partner.”).
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o why a domestic violence victim might sense that her batterer
intends to seriously injure or kill her even before he takes any
action

e why a battered woman defendant charged with killing her
abuser might say it was all her fault, even if she acted in self-
defense

e how a domestic violence victim might experience duress from
her abuser that she is helpless to resist.

When and Why to Bring in
a Domestic Violence Expert

It is a mistake to assume that jurors do not need an education
about intimate partner violence. Often what little knowledge jurors
possess about domestic violence comes from movies and televi-
sion.* Many jurors have been lucky enough to have never been
personally impacted by domestic violence. Moreover, to the extent
that prospective jurors have in some way experienced domestic vio-
lence, they are likely to be challenged and often are not empaneled.

Because the triers of fact in a domestic violence case frequently
will benefit from hearing an expert deconstruct stereotypes, dispel
myths, and explain battering and its effects, attorneys whose clients
are touched by this type of violence would be wise to contact a
qualified domestic violence expert to talk through issues and pos-
sible retention.”® Some experts may not charge a fee for an initial
consultation.

Regardless of whether civil or criminal case expert testimony is
to be offered, the expert, as witness, consultant, or both, will be
most useful when contacted by the attorney at the outset of the
proceedings and consulted regularly throughout the matter. The
expert can provide assistance, for example, in fleshing out the the-
ory of the case, pursuing new avenues of investigation and new wit-
nesses, verifying foundational grounds for the expert’s testimony,
offering voir dire questions, and assisting with lines of inquiry for
witnesses.

The attorney, after selecting and retaining the expert, “must
work with the expert to prepare the case for trial.”! To prepare an
effective and persuasive presentation of expert testimony, the attor-
ney should supply the expert with all information the expert will
need to prepare to testify, and the attorney and the expert should
work together to educate each other and prepare for trial.>> “Expert
testimony that is both helpful and persuasive to the fact-finder ...
does not happen by itself; it takes long hours of careful prepara-
tion.”3

If domestic violence is an important element in the case, counsel
who proceeds without consulting an expert in the field proceeds at
a decided disadvantage.

Foundations for Admissibility

In some cases an oral motion or simply an endorsement
together with a curriculum vitae is sufficient, but in most cases
where a domestic violence expert is offered, a foundation must be
proftered via written motion to the court within the statutory time
frame, and endorsement of a specific expert must be requested.>
The motion should set forth the foundational areas the expert will
testify about (e.g., the cycle of violence, recantation, minimization,
common indicia of domestic violence, why domestic violence vic-
tims do not leave, lethality indicators, or the effects of domestic
violence on children). The motion should also include case law and

statutory support, the experiential and educational bases for quali-
fying the expert, and the expert’s accompanying curriculum vitae.

Summary of the Testimony or Offer of Proof

In a criminal matter, the prosecutor often will seek a list of the
expert’s sources and sometimes a Summary of the Testimony (un-
less, as in some places in metro-Denver, the court allows the prose-
cutor’s Notice of Expert Endorsement to obviate the need for a
Summary). The defense generally requires a Summary of the Tes-
timony from the domestic violence expert.

In domestic and civil cases, the expert is required to submit a
written Report or an Offer of Proof. The Report or Offer of Proof is
submitted to the court, and, in certain proceedings or jurisdictions
(e.g.,in Larimer County domestic relations temporary orders), a
court may simply ask the domestic violence expert witness under
oath if he or she agrees with what is contained in the Report or
Ofter of Proof. If so, that affirmation under oath will take the place
of most direct examination questioning, and the opposing counsel
may cross-examine the witness based on what is in the document.

The attorney who retains the expert, whether a prosecutor, de-
fense attorney, domestic, or civil attorney, should request a list of
cases on which the expert has been retained to consult or testify, as
well as contact information for the attorneys who have hired the
expert. As part of discovery, this list should be exchanged along
with the Summary of the Evidence, Report, or Offer of Proof; the
expert’s curriculum vitae; a list of sources the expert is relying on
in the case at bar; and any other materials prepared by the expert
for the case.

General and Case-Specific Testimony

Expert testimony in domestic violence cases is often classified
as either “general” or “case specific;” both types are permitted by
CRE 702.5 There are two main substantive differences between
general and case-specific testimony: Experts hired to provide gen-
eral testimony do not meet complaining witnesses, defendants, par-
ties, or witnesses, and do not provide diagnoses; experts who pro-
vide case-specific testimony meet with clients and sometimes wit-
nesses and are permitted to provide diagnostic testimony.”®

The case-specific expert has broad latitude to offer professional
opinions, while carefully framed hypotheticals or “behavior-based”
questions can be used to maximize the testimony of the general
domestic violence expert in either civil or criminal cases. Testimony
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that addresses an ultimate issue is not automatically objectionable
in a civil case,’” but in criminal cases the expert must avoid offering
an opinion on the mental state of the defendant or on an element
of the crime charged or of a defense.>®

General Testimony: Three

Criminal Prosecution Approaches

The purpose of general expert testimony, which is the type the
prosecution in Colorado offers most frequently, is to educate the
jury about the general dynamics of domestic violence (e.g., the
“power and control” concept) and common misconceptions that
can cloud the truth (e.g., if domestic violence were truly severe and
ongoing, a person would leave the relationship). The prosecution’s
preference for general testimony is aimed partly at thwarting a pos-
sible perception by the jury that most domestic violence experts—
who often have a background of experience in battered women’s
shelters—favor women. This concern is based on the fact that most
domestic violence prosecutions have female complainants and male
defendants, and many domestic violence expert witnesses are
women who testify primarily (or only) for the prosecution.”

If the experts have not spoken with witnesses, the experts can be
viewed as providing accepted social science information only, not
commentary on anything specific to the case that the jurors are
deciding. Additionally, prosecutors sometimes believe that expert
testimony that has no basis in the facts of the case is less likely to
trigger appellate issues, because there is little risk that the witness
will inappropriately express an opinion about whether the com-
plainant is a victim of domestic violence, whether any part of her
testimony is true, or whether an element of the crime has been
established by the expert’s testimony.®®

The common denominator of the “blind,” “skeletal,” and “doc-
ument review” prosecution approaches is that the expert providing
general testimony does not meet with the complainant or any wit-
ness.

Blind Testimony

Blind testimony is a way to address concerns about bias. It is the
narrowest presentation of testimony in which experts testify
“blind,” meaning they are told nothing about the facts of the case.
Experts who testify blind usually do not review any case docu-
ments or other materials. The belief that a fact-finder will find a
blind expert more unbiased than one who knows about the facts
of the case is understandable but may not always be accurate. An
effective way to minimize bias concerns is to select a domestic vio-
lence expert who testifies for both men and women, as well as for
the prosecution and the defense.

The Skeletal Approach

“Skeletal” information explaining why the expert is needed is
part of the foundational details of a Notice of Endorsement. Con-
versations with Colorado prosecutors from different parts of the
state indicate that domestic violence experts who provide general
testimony are often given at least this “skeletal” understanding of
the case’s potential trial issues (e.g., recantation, minimization, lan-
guage or immigration concerns, reasons for delayed reporting, role
of alcohol or drugs, and why a victim of serious physical injury
would testify for the abuser). These experts do not know the facts
of the case, but they are not blind to the principal issues.

This type of general testimony can better prepare the expert to
address the issues the defense has already learned about, while
avoiding discovery and appellate worries about the expert vouching
for the complaining witness. Because the defense and prosecution
are privy to the issues, it makes little sense that the expert, hired to
provide specialized knowledge, be blind to those issues.

Document Review

Many prosecutors prefer that their domestic violence expert has
knowledge of the relevant facts of the case, and thus enable the
expert to perform a document review of specific portions of the
case file. The belief is that the expert who is blind to the facts will
not be as helpful as the expert who can see the issues clearly and in
context.

A few examples highlight how document review by the expert
can be useful to the trier of fact. What may appear to the layper-
son as normal behavior may be recognized by the expert as part of a
pattern of coercive control. In the movie Skeeping with the Eneny,*!
for example, the husband compulsively required the towels be
straightened. By itself, this behavior meant little; in the context of
other evidence of manipulation and control, this fastidiousness be-
came part of establishing the obsessive-possessive pattern of
domestic violence that was the theme of the film.%2

Alternatively, violence between intimates at first blush can look
like domestic violence, but it might be motivated by goals other
than power and control. The gambler husband who kills his wife
may or may not simply want to inherit her estate, and the elderly
woman who kills her ailing husband may or may not be a victim
of caregiver fatigue rather than a perpetrator of domestic violence.
One of the shortcomings of testifying blind is that the expert can-
not put the pieces of the specific puzzle together if the expert can-
not see them.

If, for example, an expert is to testify in a recanting victim case
where the victim does not speak English and came recently from a
foreign country, it may be that domestic violence is not a crime in
that country or, conversely, that domestic violence has a longer his-
tory of criminalization in the country of her origin than in the
United States. In the former scenario, the expert would be able to
say that a victim who grows up in a patriarchal society that de-
values women is likely to be submissive and reluctant to “disobey”
her husband; in the latter scenario, culture may have little or noth-
ing to do with why a victim would recant.

In the case of a victim from a patriarchal society, the prosecutor
can ask the expert if, for example, a specific behavior such as keep-
ing silent about abuse is a type of behavior the expert has learned
about or seen as consistent with the behavior of a battered woman
from a repressive society. If the expert has had no previous experi-
ence with this category of victim, the expert will have the oppor-
tunity to research this point before trial. If the expert learns that a
victim from this society who claimed domestic violence would have
been jailed or killed by her family members for reporting abuse,
this information is helpful to the jury in understanding why such a
victim might keep silent.

The blind expert (or even the expert who has been given only
skeletal information about the issues) would not know the victim’s
nationality and culture, might not be able to address these points
on direct, and would likely be attacked on cross-examination by a
defense attorney who had more information on the victim’s back-
ground than the expert.
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While in one case the expert offering general domestic violence
testimony may be able to testify competently without knowledge
of the issues or the facts, in another case, the expert may need con-
text and a clear understanding of the issues. The needs of each case
should dictate the approach to be taken. In all cases the expert
should be afforded sufficient details from which to form an edu-
cated view of how social framework evidence can impact the issues.

An Additional Approach

An expanded form of general testimony is often used by the
defense in criminal cases and by attorneys in domestic relations and
other civil cases. Here, the domestic violence expert, who is not in
the healthcare profession and does not meet with any potential wit-
ness in the case, reviews much if not all of the attorney’s file (that is
not privileged or work product) and is thus able to discern which
statements, acts, omissions, background data, cultural norms, family
attitudes, religious constraints, financial pressures, and other social
framework details are relevant to an analysis of battering and its
effects in the case. The usefulness of the expert is increased propor-
tionately with the expert’s specialized knowledge of how the facts
and circumstances relate to the dynamics of domestic violence.

With some exceptions for the case-specific expert who is pro-
viding a diagnosis, the domestic violence expert may not express
an opinion as to whether a witness is being truthful.®* The expert
may not usurp the province of the trier of fact.

Case-Specific Testimony

Classic case-specific testimony is offered by domestic violence
experts who are qualified to render medical diagnoses. These ex-
perts are employed in domestic relations and criminal cases, often
to evaluate a victim’s possible post-traumatic stress disorder or
other mental issues.

With case-specific testimony, the expert meets the victim, reads
the file, sometimes becomes familiar with other parties to the pro-
ceeding, submits a report, and can render a medical opinion.®
Healthcare professionals, psychologists, and psychiatrists provide
this type of examination and testimony.

Employing Domestic Violence Experts in
Domestic Relations, Civil, or Criminal Cases

This section does not attempt to present an exhaustive list of the
myriad types of situations in which a domestic violence expert
might be used. The list of possible uses of an expert is as endless as
the list of ways by which an abuser can attempt to harm a victim.

This section canvases some of the most common uses of a qual-
ified domestic violence expert, whether as a witness at trial or a
non-witness trial consultant. Some cases can include one domestic
violence expert, while others might employ both a case-specific ex-
pert, for example to testify about a post-traumatic stress diagnosis
of a client, and a general domestic violence expert to explain myths
about domestic violence that could taint the fact-finder’s view of
the facts.

Domestic Relations and Civil Cases

It is not uncommon for marital disputes to include allegations
of mistreatment, sometimes encompassing the children. A domes-
tic violence expert may be called on to testify at proceedings for
protection orders, temporary orders, permanent orders, allocation

of parental responsibilities, and in all manner of domestic relations
cases.

Experts can describe approaches adults sometimes employ to
protect children, approaches that may not at first blush seem pro-
tective in nature. If, for example, a mother yells harshly at her young
son for misbehaving and sends him to bed without dinner, it may
be to avoid what the mother knows from experience the father will
do if left to his own devices: whip the boy with a belt. An expert
could also explain the impact of emotional abuse, the “silent treat-
ment,” requiring the child to beg for money for the abused parent,
using the child as a “mole” to continue to exert power and control
over a divorced spouse, and how the abuse of a parent impacts the
psyche of a child.

Expert witnesses also testify in tort actions, contract cases,
clemency actions, and at different types of civil hearings, such as
administrative, immigration, and student disciplinary proceedings.

Criminal Cases

Use of domestic violence expert witnesses in the prosecution of
batterers and in the defense of battered women is no longer novel.

In the prosecution context, domestic violence experts testify in
cases involving murder, assault, and all forms of violent behavior,
kidnapping of the victim or children, theft, stalking, and criminal
mischief, when the objective is to harass or harm the victim.®® For
example, in a case where a batterer charged with murdering his
partner tries to blame the victim, the expert offering general testi-
mony could explain battering and its effects to help the jury under-

stand the victim’s behavior leading up to the homicide.
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An expert can explain evidence of battering that could inform a
plea offer; suggest reasons for a victim’s ambivalent behavior so that
the prosecution could argue for appropriate bail in a domestic vio-
lence case that fortuitously resulted in no injuries; or help the fact-
finder evaluate a victim’s refusal to testify if such a victim is isolated,
disabled, and dependent on her batterer for medical assistance.

Probably the most frequent use of expert witnesses by the de-
fense is where the battered woman has fought back and injured or
killed her abuser and asserts self-defense.®® The “sleeping victim”
homicide is one variety of such cases.®” The domestic violence
expert can be used to explain how a history of battering and cer-
tain types of threatening behaviors can announce to a victim that
deadly physical force is imminent. Other defense uses include an
explanation of the impact of a batterer’s duress on a domestic vio-
lence victim and why a victim may commit a crime because she has
been coerced to do so by her batterer.%®

A domestic violence expert also can be useful in submitting sen-
tencing memoranda and parole letters.

How “Quality Control” Considerations
Impact Domestic Violence Expert Testimony

Regardless of whether the domestic violence expert witness is
providing expert testimony as a profession, as a part-time job, or
only infrequently, education about domestic violence to courts,
attorneys, jurors, and others should be the expert’s passionate pur-
suit—and the expert’s experience and knowledge should demon-
strate that passion. An expert in a field of specialized knowledge

like domestic violence, which encompasses behavioral, legal, med-
ical, cultural, sociological, psychological, and other dynamics, has
an obligation to stay current in his or her field. At its core, special-
ized knowledge presupposes ongoing critical reevaluation.®?

There is no college degree or any education required by the
courts to be qualified as a domestic violence expert, and there is no
formal ethical code for domestic violence expert witnesses as there
is for attorneys. But expertise in any endeavor requires both ongo-
ing training and specialized familiarity with the topic. If domestic
violence experts do not possess relevant and currently valid inti-
mate partner violence information, their credibility suffers, as does
the testimony and assistance that they provide. For example, in-
service trainings and advocacy with hundreds of rural Colorado
clients may equip a shelter advocate to testify about general domes-
tic violence myths but may not prepare this expert to testify about
the unusual cultural aspects of the sexual abuse of a monolingual
Vietnamese wife.

The legal criteria that a court uses to decide whether to endorse
experts is arguably different from the criteria that domestic vio-
lence experts should require of themselves”™ before taking the stand
and opining on intimate partner violence. While years of victim
advocacy may prove adequate for qualification, keeping abreast of
advances in the field of intimate partner violence research should
be part of the tool kit every domestic violence expert brings into
the courtroom.”

Conclusion

A woman is battered in the United States every nine seconds,”
and 25% to 31% of American women will be physically or sexually
assaulted by an intimate partner at some point during their life’>—
an estimated 1.3 million women annually.”* Intimate partner
homicides make up 40% to 50% of all murders of women in the
United States.” Every day in the United States, more than three
women are killed by their abusers.”

These facts are difficult to believe and even more difficult to
fathom. How can it be that a woman is in more danger from her
life partner than from strangers on the street? How does the good,
kind juror who has never witnessed an abuser slap or even brow-
beat his wife accept that the same man, who is calm and nonviolent
at work, can hit his wife with a bat and leave her bleeding on the
side of a highway? How does the self-made working single mother
of three on the jury evaluate the testimony of the wealthy victim
who testifies that her paramour has been sexually assaulting her for
years but she still loves him?

So much about domestic violence is counterintuitive. Myths and
misunderstandings cloud the vision of even those intent on seeing
the issues clearly. For these reasons, domestic violence experts can
be valuable resources in cases involving intimate partner violence.
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