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)
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)
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)
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)
)
Intervenor-Plaintiffs
)
______________________________________________________________________________
MOTION TO INTERVENE AS PLAINTIFFS
______________________________________________________________________________
Henry Lahrmann, Elizabeth Lahrmann, Kelly Jones, Shawna Klein, Garry Wojciak, Elizabeth
Colombo, Glenn Baxter, Barbara Meola, Mary Meola, and Tim Collett respectfully move for
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Intervention as Matter of Right as plaintiffs in the above referenced action pursuant to Rule 24 (a) of the
Federal Rules of Civil Procedure, or in the alternative, Permissive Intervention pursuant to Rule 24 (b) of
the Federal Rules of Civil Procedure. The reasons for this motion are set forth in the accompanying
brief.
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MEMORANDUM OF LAW IN SUPPORT OF MOTION TO INTERVENE OF
INTERVENOR-PLAINTIFFS
Henry Lahrmann, Elizabeth Lahrmann, Kelly Jones, Shawna Klein, Garry Wojciak, Elizabeth
Colombo, Glenn Baxter, Barbara Meola, Mary Meola, and Tim Collett respectively submit this
Memorandum of Law in support of their motion to intervene in the action filed by Plaintiffs Phyllis Ball,
et al., against Defendants John Kasich, et al. Their motion is made pursuant to Rule 24 (a) of the Federal
Rules of Civil Procedure, or in the alternative, Permissive Intervention pursuant to Rule 24 (b) of the
Federal Rules of Civil Procedure.
I. INTRODUCTION
As much as this case is about Olmstead, the 1999 Supreme Court case that clarified the rights
afforded individuals with disabilities under Title II of the Americans with Disabilities Act (ADA), it is
also about another Olmstead case, the 1928 case in which Justice Louis D. Brandeis wrote,
“The makers of our Constitution undertook to secure conditions favorable to the
pursuit of happiness...They conferred, as against the Government, the right to be
let alone—the most comprehensive of rights and the right most valued by civilized men.”
Olmstead v. United States, 277 U.S. 438 (1928) (Emphasis added.)
Henry and Elizabeth Lahrmann are twins who are 17 years-old with profound intellectual and
developmental disabilities (I/DD). In just eight months, they will reach the age of majority, and as adults
will be merged with other potential class members against their wishes. In anticipation of this event and
in deference to the Federal Rules of Civil Procedure that make timeliness an element of intervention, it is
necessary to file this motion at this time.
Henry and Elizabeth have been residents of an Intermediate Care Facility for Individuals with
Intellectual Disabilities (ICF/IID) since 2000. Their home has been attacked twice in their young lives
by litigation brought by Disability Rights Ohio (DRO) against the State of Ohio. These lawsuits and
ongoing threats of litigation and lobbying pressure have been calculated to diminish or eliminate State
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support for ICF/IID homes in Ohio, keeping their chosen home in constant jeopardy. After years of
persistent pressure on their home and the life-sustaining services they receive there, Henry and Elizabeth
wish, quite simply, “to be let alone,” as our founders intended.
Henry and Elizabeth are joined in this effort to intervene by Kelly Jones, Shawna Klein, Garry
Wojciak, Elizabeth Colombo, Glenn Baxter, Barbara Meola, Mary Meola, and Tim Collett. Each
Intervenor-Defendant is an individual with I/DD who need, prefer and choose the care and community
integration provided by their ICF/IID homes of eight or more beds throughout Ohio.
The Plaintiffs have brought this case under the Americans with Disabilities Act (ADA), 42
U.S.C. § 12131 et seq, against the State of Ohio alleging that approximately 27,800 Ohioans with I/DD
think as one, that they are part of a proposed “class,” in which all 27,800 “members” have the same
capacity and desire to reside in a community-based setting and to receive community-based employment
and day services, regardless of each of their unique disabilities, abilities, interests, hopes and dreams.
This presumption is being made without consulting with these 27,800 individuals or providing
notification to them that this litigation exists to impose this lifestyle upon them and curb their most
personal rights. The Intervenor-Plaintiffs do not share the Plaintiffs’ interest and seek to intervene in this
case before this Court for the reasons set forth below.
And while the Intervenor-Plaintiffs assert their rights to protect their own interests, they do not
deny those of the Plaintiffs. They do not object to the Plaintiffs’ effort to seek relief before this Court.
The Intervenor-Plaintiffs object to the class action nature of that relief, causing them to be swept into this
suit and into an appeal for community-based services, an appeal that is decidedly not their own.
II. FACTS
1. Henry Lahrmann is a 17 year-old twin who resides at a 104-bed ICF/IID in Columbus where he is
very happy and receives outstanding care. Henry has profound I/DD and a seizure disorder. Henry
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functions at the age of a four to seven month infant. He needs total care for his physical, medical and
behavioral needs. Henry likes wheeling his chair, swimming, school, movies, and being with his sister.
2. Elizabeth Lahrmann is a 17 year-old twin who resides at a 104-bed ICF/IID in Columbus. She is
loved, safe and happy in her home and receives excellent care. Elizabeth has profound I/DD, a seizure
disorder and functions at the age of a four month infant. She requires total care for her physical, medical
and behavioral needs. Elizabeth loves school, art, swimming, and being with her brother and friends.
3. Kelly Jones is 32 years-old and lives in an ICF/IID in Northern Ohio where she has lived happily for
nearly 20 years. Her ICF is her home and a safe and loving community. The syndrome Kelly was born
with has severely limited her intellectual advancement as she remains non-verbal and unable to learn
even the most basic sign language. Her attention span is also very limited. The sheltered workshop
Kelly enjoys plans outings where she interacts with others in the community.
4. Shawna Klein is 44 years-old and lives at a 98-bed ICF/IID in Dayton, Ohio. Shawna was born with
profound I/DD. Shawna is non-verbal and requires assistance in all aspects of daily living. She is
unable to communicate pain for any injury or general illness. Shawna is happy, well-cared for and
benefits from her interaction with staff and other residents at her ICF/IID home and sheltered workshop.
5. Garry Wojciak is 61 years-old and resides at an ICF/IID home in Perry County since 1975 where he
receives excellent care. Garry has a diagnosis of fragile X syndrome. Garry is severely affected by this
disorder. He has limited verbal schools, using single words or simple phrases. Since living at his ICF,
his frequency of self injurious behavior has decreased significantly. Garry likes his day program,
swimming, bowling and eating at McDonalds.
6. Glenn Baxter is a 53 year-old man with autism who resides in an ICF/IID in Minster, OH where he
is content and thriving. He functions approximately at the age of a five year-old. Glenn may have
violent outbursts, mood swings, and become overwhelmed. The structure of his ICF/IID home is very
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beneficial to him. Glenn likes exhibits of trains and vintage cars. He enjoys his day program which has
many activities such as basketball and going to the movies.
7. Elizabeth Colombo is 24 years-old and lives at an ICF/IID in Northeast Ohio where she is happy and has
developed relationships. Mentally, Elizabeth functions at a three year-old level. She has not learned to talk or use
sign language. Elizabeth can get physically aggressive, but sufficient staffing in her ICF home keeps her and
those around her safe. She enjoys her sheltered workshop and visits to local stores and restaurants.

8. Barbara Meola is 66 years-old and resides at a 32-bed ICF/IID in Hartville, Ohio. Barbara can walk
and talk, but has the mentality a three-year-old. She likes to visit with others and especially enjoys
spending time at the nurses’ station and kitchen. She greets visitors and often goes to the administrator’s
office to sing a song for her. She enjoys her sheltered workshop and visits with her family.
9. Mary Anne Meola is 60 years-old and resides at a 32-bed ICF/IID in Hartville, Ohio. Mary is
profoundly developmentally disabled having the mentality of a nine month-old. Mary is non-verbal,
largely dependent upon a wheelchair and exhibits major behavioral changes when there is a change in
staffing. Mary enjoys visits with her family, drives in the community, and her sheltered workshop.
10. Tim Collett is 51 years-old and lives at a large ICF/IID in Mason, Ohio. The ICF has been his
home for 35 years. Tim has profound intellectual disabilities. He relies upon a wheelchair for mobility
and needs full assistance with transfers and his personal care. Tim enjoys holiday events, outings to
malls, museums, ball games, and bowling.
III. ARGUMENT
A. Intervenor-Plaintiffs are Entitled to Intervene as a Matter of Right
1. Standard for Intervention as a Matter of Right
The court may grant the Intervenor-Plaintiffs’ motion to intervene as a Matter of Right under rule
24(a) of the Federal Rules of Civil Procedure. The Federal Rules of Civil Procedure 24(a) provides:
Intervention of Right. On a timely motion, the court must permit anyone to intervene who: ...
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(2) claims an interest relating to the property of transaction that is the subject of the action, and is
so situated that disposing of the action may as a practical matter impair or impede the movant’s
ability to protect its interest, unless the existing parties adequately represent that interest.
The party seeking to intervene as a matter of right must satisfy the following four elements:
(1) timeliness of application;
(2) a substantial legal interest in the case;
(3) impairment of the applicant’s ability to protect that interest in the absence of intervention; and
(4) inadequate representation of that interest by parties already before the court.
The rules governing intervention are to be “construed broadly in favor of the applicants.”
The Intervenor-Plaintiffs meet each of these elements.
2. The Intervenor-Plaintiff’s Motion to Intervene is Timely.
On March 31, 2016, DRO filed this class action. The guardians of the Intervenor-Plaintiffs
recognized that DRO, Ohio’s federally-mandated Protection and Advocacy agency for individuals with I/
DD, will not protect their loved ones’ choice of an ICF/IID home, sheltered workshop and facility-based
day program, even though it is charged by law to advocate for all Ohioans with I/DD. DRO acts
antagonistically towards the interests of the Intervenor-Plaintiffs by filing this suit as a class action
which seeks to impose the interest of the Plaintiffs on the proposed class. As DRO attempts to assign a
single interest to 27,800 Ohioans with I/DD, it hypocritically and inaccurately alleges in this suit that
large ICF/IID homes do not respect individual preferences. DRO states:
Large ICFs offer few opportunities for community involvement and are typically unable to
facilitate the pursuit of individualized activities consistent with people’s unique interests,
abilities and preferences. (Complaint para 139)
The guardians of the Intervenor-Plaintiffs understand the exorbitant cost of obtaining legal
counsel in this suit. The Plaintiffs receive taxpayer-funded legal assistance through the P & A system. As
DRO has marginalized them from its services, the Intervenor-Plaintiffs do not have access to this benefit
even though it is to be afforded to all Ohioans with I/DD.
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Immediately following the filing of this lawsuit, more than 500 parents, guardians, family and
friends of Ohioans with I/DD sent letters to Governor John Kasich and Attorney General Mike DeWine
requesting separate and independent legal representation to protect the interests of individuals choosing
ICF/IID homes, sheltered workshops and facility-based day programs. The first letters were dated April
4, 2016, just four days after DRO filed this suit.
Since pleas for government-funded, independent legal representation like the Plaintiffs enjoy
were not granted, families have sought to secure competent counsel within their means. In fear of
waiting further and failing the timeliness standard, the guardians of the Intervenor-Plaintiffs chose to act
as pro se counsel for their children, siblings and wards in hopes the Court will respect the profound
worry and concern we share over their futures as a result of this litigation. We respectfully ask the Court
to overlook the unprofessional nature of our filing in favor of our matchless knowledge of our loved
ones’ needs and desires, our singular motivation to act in their best interests, and our deeply held belief
that the Plaintiffs will not and cannot faithfully protect the interests of our loved ones in this suit.
The Court is currently undergoing class discovery. Our motion will not delay this process, but
rather benefit it. The Intervenor-Defendant’s participation will exhibit that manifold interests exist in
this case, that these interests are weighty and momentous, and for those with complex needs, these
interests are of a life-and-death nature.
In its attempts to impose the interests of the Plaintiffs on a proposed class of 27,800 people, DRO
fails to live up to a basic tenet of the Americans with Disabilities Act (ADA) as set forth by the U.S.
Department of Justice (DOJ):
... a public entities are required to ensure that their actions are based on facts applicable to
individuals and not on presumptions as to what a class of individuals with disabilities can or
cannot do. 28 C.F.R § 35.130
In carrying out their duties under the ADA, “public entities” must ensure their “actions” are based on
“facts applicable to individuals,” not on a class basis, as DRO seeks to do in this case. These “actions”
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include such matters as the provision of residential and work accommodations and the provision of
government-funded legal representation. As indicated, the Intervenor-Plaintiffs do not oppose the
Plaintiffs seeking relief as individuals. They oppose the class action nature of this lawsuit, causing the
“facts applicable” to each them to be to be negated. DRO reveals the extent to which it ignores the
“facts applicable” to the Intervenor-Plaintiffs, and those similarly situated, in its fact sheet for this case:
The litigation seeks to create opportunities. We should start with the basic principle that all
persons with developmental disabilities are capable of living fully engaged in their
communities... (DRO, “Fact Sheet on DD Integration Case”) (Emphasis added.)
The Intervenor-Plaintiffs’ disabilities, medical and behavioral conditions prevent them from
living “fully engaged in their communities.” The very personal nature of the multifarious interests at
stake in this lawsuit – where and with whom to live and work and how to accommodate the disabilities
each has been given in life – make the injustice of a potential class treatment in this case all the more
injurious. By imposing the will of six Plaintiffs on 27,800 individuals, DRO infringes on the most basic
rights of these citizens under the U.S. Constitution, namely their right to their individual pursuits of
happiness and their right to freedom of assembly.
This motion is timely, especially in light of the obstacles faced by eight adults and two children
with I/DD and their guardians who dare enter the world of federal litigation. No notification of this class
action was provided to the Intervenor-Plaintiffs or the 27,800 potential class members, nor was a
statement of their rights. Additionally, individuals requiring higher levels of care in ICF/IIDs, sheltered
workshops and facility-based day programs are the only parties connected to this suit who are not
receiving taxpayer-funded legal assistance. That we should reach the point of filing this motion despite
these obstacles speaks to the depth to which the Intervenor-Plaintiffs are motivated to express to this
Court that their interests, though threatened, are not represented in this litigation.
3. The Intervenor-Plaintiffs Have Substantial Legal Interest in the Subject Matter of the
Litigation.
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The Intervenor-Plaintiffs have standing in this case. This case threatens to erode or wholly
remove essential public funding and support for their homes, the life-sustaining care they receive in their
homes, and the community of residents, caregivers and friends that sustain them. Additionally, this case
threatens the provision of sheltered workshops and day programs which the Intervenor-Plaintiffs rely on
for meaningful and productive activities and social interaction.
The Intervenor-Plaintiffs depend upon highly specialized residential and work environments that
are not replicated elsewhere in the cities in which they choose to live. They cannot, like non-disabled
people, easily move to a different house, city, or state, find new friends, a job, buy food, and appropriate
medical and health supports. The services and supports that the Intervenor-Plaintiffs rely upon, the
specialized training of the staff and the organizational culture of compassion and respect for individuals
with I/DD found at their ICF/IID homes and workshops are difficult to replicate. Indeed, this specialized
care model can not be replicated in the small community settings that DRO seeks to impose, directly or
indirectly, on the Intervenor-Plaintiffs through the class-wide remedy sought in this lawsuit.
The Complaint insultingly misstates the nature of the Intervenor-Defendant’s accommodations:
Large ICFs, which are facilities with eight or more beds, share a common design, funding
stream and operational model that reflects their institutional character and perpetuates
ongoing segregation. Once admitted to a large ICF, people quickly become isolated from
their families, friends, and communities. (Complaint para 4)
They have little or no choice but to spend their days in segregated, facility-based sheltered
workshops where they perform routinized, repetitive manual tasks, usually for less than
minimum wage, or in equally segregated day programs, where they are deprived of
meaningful community interactions and experiences consistent with their unique abilities,
skills and preferences. (Complaint para 5)
This suit seeks to eliminate, directly or indirectly, the Intervenor-Plaintiffs’ ICF/IID homes,
sheltered workshops and day programs, and their chosen way of life, thereby interfering with their
individual pursuits of happiness and their freedom of assembly. The magnitude of these issues – life-
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sustaining care and the application of basic Constitutional rights to all citizens – makes it incumbent
upon this Court to recognize the Intervenor-Plaintiffs’ substantial legal interests in this case.
4. Intervention in this Case is Necessary to Protect Intervenor-Defendant’s Interests.
The Intervenor-Plaintiffs cannot protect their substantial legal interests in this case unless they
are allowed as parties into this case. No existing party to this case can express to the Court, nor will they
bring before the Court, the Intervenor-Plaintiffs’ unique needs, interests, disabilities, abilities and
circumstances that are diametrically different from those of the Plaintiffs.
The Intervenor-Plaintiffs’ federally-mandated legal advocate, DRO, perverts the true meaning of
the Americans with Disabilities Act (ADA) and the U.S. Supreme Court Olmstead decision by rejecting
the aspects of the law that protect all individuals with I/DD, including individuals who require and
choose ICF/IID homes, sheltered workshops and facility-based day programs. Olmstead states,
But we recognize, as well, the States’ need to maintain a range of facilities for the care and
treatment of persons with diverse mental disabilities...Olmstead v L.C. 527 U.S. 581, 597
(1999)
We emphasize that nothing in the ADA or its implementing regulations condones termination
of institutional settings for persons unable to handle or benefit from community settings...Nor
is there any federal requirement that community-based treatment be imposed on patients who
do not desire it. Olmstead v L.C. 527 U.S. 581, 601-02 (1999)
Each disabled person is entitled to treatment in the most integrated setting possible for that
person – recognizing that, on a case-by-case basis, that setting may be in an institution.
Olmstead v L.C. 527 U.S. 581, 605 (1999)
The ADA and the majority opinion in Olmstead clearly call for a range of services to protect the diverse
needs of individuals with I/DD. Furthermore, this law makes individual choice paramount in accessing
services. This inclusive and compassionate aspect of the law is conspicuously left out of DRO’s
complaint, making the absence of the Intervenor-Plaintiffs and those similarly situated, all the more
injurious to the fair adjudication of this case. It is these individuals who speak with passion and
authority to the fullness of this law, as this law to them is not a weapon meant to remove residential and
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work options. Rather, it is a tonic as vital to sustaining their lives as the medications and treatments they
each take daily. Real choice is a two-way street and is not super-imposed by others. Expanding choice
for some while eliminating choice for others abuses the law that is this tonic.
Without the Intervenor-Plaintiffs as parties to this suit, the interests of those needing higher levels
of care along the full range of need that is addressed in Olmstead will not be brought before this Court.
The absence of their interests could lead to tragic consequences for the Intervenor-Plaintiffs and other
Ohioans with I/DD with complex needs who choose not to live their lives as the Plaintiffs choose, but
rather as they choose, as unique, separate and free citizens making life choices appropriate to each of
their distinct needs and desires according to the U.S. Constitution.
5. The Existing Parties Cannot Protect the Interests of the Intervenor-Plaintiffs.
The Intervenor-Plaintiffs are marginalized by and from DRO, their federally-mandated advocate,
through decades of litigation, threats of further litigation, lobbying pressure, and a persistent, malicious
and vilifying public relations campaign against the public residential and work accommodations they
choose and require. DRO does not protect the interests of Ohioans with I/DD who choose and need
higher levels of care as they are charged to do under federal law, namely the Developmental Disabilities
Assistance and Bill of Rights Act of 2000 (The DD Act), 42 U.S.C. 15001 et seq. The DD Act, which
authorizes funding for Protection and Advocacy agencies, supports residential choice and recognizes that
individuals and their families are in the best position to make care decisions:
Individuals with developmental disabilities and their families are the primary decisionmakers regarding the services and supports such individuals and their families receive,
including regarding choosing where the individuals live from available options and play
decision-making roles in policies and programs that affect the lives of such individuals and
their families. 42 U.S.C. 15001(c)(3)(2000)
As noted, four days after this suit was filed, over 500 parents, guardians, family members and
friends of individuals with I/DD in Ohio sent letters to Governor Kasich and Attorney General DeWine
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requesting separate and independent legal representation in the DRO lawsuit for individuals requiring
and choosing ICF/IID homes, sheltered workshops and facility-based day programs.
The Columbus Dispatch reported on this letter campaign and quoted Michael Kirkman, DRO’s
Executive Director. Kirkman did not assure the guardians who sent letters that DRO could or would act
as their loved ones’ advocate, even though it is required by law to do so. Kirkman stated:
I think there’s just such a fundamental disagreement about what we’re trying to achieve,”
Kirkman said of families who are against the lawsuit. “For all the people who were asking,
‘Why now?’, many others are saying, ‘It’s about time.' Columbus Dispatch, “Families Fight
to Keep Institutions, Sheltered Workshops Open,” April 15, 2016
DRO concedes that there is a disagreement amongst the proposed class members in this case over
the benefit of this lawsuit and admits that the proposed class members have competing interests. DRO
cannot serve as counsel for separate interests, nor can it impose class status on individuals with
competing interests.
By bringing this litigation as a class action, DRO disenfranchises the Intervenor-Plaintiffs and
thousands of others similarly situated. As noted, the Intervenor-Plaintiffs do not object to the Plaintiffs
seeking relief as individuals. The Intervenor-Plaintiffs object to the class nature of that relief. By
pursuing the Plaintiffs’ claims individually, DRO would uphold its lawful duty to protect all Ohioans
with I/DD. The harm to the legal rights of individuals requiring higher levels of care as a result of this
class action is substantial. This is evident in a July 2014 letter sent by DRO to the Kasich administration
threatening litigation. DRO outlined one of its objectives:
Develop adequate safeguards to ensure the health and welfare of all individuals who
transition from an institutional setting to the community. This includes the implementation of
a discharge planning process at each developmental center and ICF/IID, with a presumption
that, with sufficient supports and services, all individuals (including individuals with complex
behavioral and/or medical needs) can live in an integrated setting. (Disability Rights Ohio
letter to Governor John Kasich, July 1, 2014)
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DRO advocates for “a discharge planning process at each” ICF/IID, without regard to the choices of the
residents. DRO alleges this suit is about choice, yet DRO only seeks to protect the Plaintiffs’ choice.
To appease DRO, the State announced the closure of two developmental centers and proposed
policies in its 2016-17 budget that would have gradually eliminated the privately-run ICF/IID program.
Families of ICF/IID residents fought against the proposed policy through advocacy in the Ohio General
Assembly with record hours of testimony, including testimony from several of the Intervenor-Plaintiffs
and their guardians. Families were successful in removing much of the damaging policy to ICF/IID
homes, but some still remains. Families also fought to save the developmental centers, but despite
valiant efforts, they did not prevail.
As such, while the State of Ohio has shown a desire to fight DRO’s suit, history tells us that the
Intervenor-Plaintiffs cannot count on continued support of their interests by the State. We must also
recognize that elections bring new State leaders. It would be unwise for the Intervenor-Plaintiffs, with so
much at stake, to consign their interests to an unknown set of future unnamed persons elected to serve as
Governor and Attorney General and appointed as Directors of the Departments of Developmental
Disabilities (DODD), Medicaid, and Opportunities for Ohioans with Disabilities.
On March 1, 2017, John Martin, Director of DODD, testified before the House Finance
Subcommittee on Health and Human Services. In response to the Committee’s question about the status
of this suit, he told committee members that the policy of the current biennium budget that worked to
downsize ICF/IID homes to smaller settings and to convert ICF/IID beds to waiver beds would help
defend the State against this suit. The State’s attempt to fight this suit, therefore, involves depleting and
weakening the ICF/IID program that the Intervenor-Plaintiffs and thousands of others rely upon. Rather
than affirmatively defend the ICF/IID program, the State has apparently already begun to abandon it.
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Such actions on the part of States in response to threats of litigation were anticipated by Justice
Anthony Kennedy in his concurring opinion in Olmstead. He cautioned States:
It would be unreasonable, it would be a tragic event, then, were the American with
Disabilities Act of 1990 (ADA) to be interpreted so that States had some incentive, for fear of
litigation, to drive those in need of medical care and treatment out of appropriate care and
into settings with too little assistance and supervision...
Justice Ginsburg’s opinion takes account of this background. It is careful, and quite correct, to
say that it is not ‘the ADA’s mission to drive States to move institutionalized patients into an
inappropriate setting...’
In light of these concerns, if the principle of liability announced by the Court is not applied
with caution and circumspection, States may be pressured into attempting compliance on the
cheap, placing marginal patients into integrated settings devoid of the services and attention
necessary for their condition. Olmstead v L.C. 527 U.S. 581, 610 (1999)
Sadly, Justice Kennedy’s predictions have come to pass here in Ohio. It is essential that the
Intervenor-Plaintiffs heed Justice Kennedy’s warning and intervene to protect their rights and their very
lives against overbroad State actions driven by this litigation.
B. Alternatively, the Intervenor-Plaintiffs Should Be Allowed to Intervene by Permission.
If the Court denies the Intervenor-Defendant’s motion to intervene as a matter of right, then the
Court should grant permissive intervention pursuant to the Federal Rules of Civil Procedure 24 (b)
which provides:
(1) In General. On timely motion, the court may permit anyone to intervene who: ...
(B) has a claim or defense that shares with the main action a common question of law or
fact.
(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the
intervention will unduly delay or prejudice the adjudication of the original parties’ rights.
The Intervenor-Defendants’ motion is timely, for the aforementioned reasons. Their claim to
ICF/IID homes, sheltered workshops, and facility-based day programs addresses a common question of
law to that of the Plaintiffs’ claims. The disposition of their claim will not delay or prejudice the
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adjudication of the Plaintiffs’ rights. The Court is still in class discovery and the previous litigation by
DRO took over a decade to resolve.
Granting the Intervenor-Plaintiffs’ motion to intervene will ensure a more fair and accurate
representation of the diverse interests of the vulnerable Ohioans affected by this case and the substantial
legal question of the proper application of their Constitutional rights in regards to the claims set forth by
this litigation. Thus, should the Court for some reason not conclude intervention by right is appropriate,
then it should exercise its discretion and allow for permissive intervention for the reasons discussed.
C. Precedent in Favor of Intervention
In Ligas v Illinois, No. 05-4331 (ND IL), the state-appointed Protection & Advocacy agency
brought a similar class action against the State of Illinois. Families of individuals residing in ICF/IID
homes attempted to intervene, but their motions were denied.
After years of litigation, the plaintiffs and the defendants arrived at a settlement. At the fairness
hearing, thousands of families with loved ones who wanted to stay in their ICF/IID homes appeared and
objected to the settlement. In response, Chief Judge Holderman not only rejected the proposed
settlement, he decertified the case as a class action. He stated in his ruling:
Because commonality and typicality do not exist among class members, class certification is
vacated and approval of the proposed consent decree is denied. The case will proceed as an
individual lawsuit rather than as a class action. (Order Decertifying Ligas Class, Ligas v
Illinois, No. 05-4331)
He then ordered the intervention of the objectors, so that individuals choosing ICF/IID homes had a real
voice in the outcome of the case, and thus, the outcome of their futures.
After Chief Judge Holderman ordered that all parties had a seat at the table so that all interests
could be protected, a new settlement was negotiated by these parties and approved by the Court. It
protected the interests of those seeking community services, and the equally significant interests of ICF/
IID residents.
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In Chief Judge Holderman’s order and opinion granting the objectors’ motion to intervene, he
noted that, “The Justices writing for the Olmstead Court were very much aware of competing claims on
limited State resources.” He quoted from Justice Ginsburg’s plurality opinion, “the States' obligation
‘[t]o maintain a range of facilities and to administer services with an even hand.’” Olmstead 527 U.S. at
605. He also noted the Olmstead Court’s directive to the lower courts to "tak[e] into account the
resources available to the State and the needs of others with mental disabilities.” Olmstead 527 at 607. In
doing so, Chief Judge Holderman spoke to the fundamental alteration defense. He explained,
Yet, a settlement that does not consider the needs of the Proposed Intervenors—or a
settlement promising relief to the Named Plaintiffs that the State admittedly cannot deliver—
would run contrary to the rationale set forth in Olmstead. Accordingly, the court finds that the
Proposed Intervenors have a right under Olmstead to have their needs considered before the
Amended Proposed Consent Decree is approved. The interest the Proposed Intervenors have
in this litigation is "direct, significant, and legally protectable." (Opinion and Order Granting
Motion to Intervene, Ligas v Illinois, No. 05-4331)
The Illinois case demonstrates that a resolution that protects all interests in accordance with Olmstead is
not possible without the Intervenor-Plaintiffs in this suit.
D. The Complaint’s Class Definition Would Further Marginalize ICF/IID Residents, Isolating
Them from the Protections of this Court.
DRO seeks the following class definition in this suit and makes the following assertion:
All Medicaid-eligible adults with intellectual and developmental disabilities residing in the state
of Ohio who, on or after March 31, 2016, are institutionalized, or at serious risk of
institutionalization, in an Intermediate Care Facility with eight or more beds, and who have not
documented their opposition to receiving integrated, community-based services.
(Plaintiffs’ Motion for Class Certification, Ball v Kasich 2:16-cv-282)
Class-wide relief is critical given the complex structure of this system and the multiple ways in
which Defendants’ administrative, planning, policy, and funding decisions limit Plaintiffs’ access
to integrated services in their communities and result in their unnecessary segregation.
(Plaintiffs’ Motion for Class Certification, Ball v Kasich 2:16-cv-282)
DRO speaks to the planning the State of Ohio undertakes in order to comply with the third prong of
Olmstead, “[3] the (community) placement can be reasonably accommodated, taking into account the
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resources available to the State and the needs of others with mental disabilities.” Olmstead, 527 U.S. at
607. As noted, this issue was central to a fair resolution of Ligas v. Illinois, that issue being the scarcity
of State resources and the competing claims on those resources. We see the effects of this scarcity play
out in Ohio. Not mentioned in DRO’s motion for class certification is the fact that since 2004, the State
of Ohio has directed over $1.3 billion of taxpayer funds into community services for individuals with I/
DD, while at the same time closing ICF/IID beds, four state developmental centers, and draining
hundreds of millions from the private ICF/IID program. To the extent that individuals who were
displaced by this policy preferred to remain in their ICF/IID homes, individuals were harmed and their
interests supplanted by those seeking community services. Today, the State of Ohio’s Developmental
Disabilities Service System is overwhelmingly balanced toward community services, approximately $1.9
billion in community services vs. $770 million in the ICF/IID program (private and state run). This
history exhibits that scarcity and competing interests exist and that a class formed to protect one interest,
will inevitably harm an equally deserving interest.
!

DRO’s class definition in this suit excludes ICF/IID residents who have documented an

opposition to community services. By formulating a class which includes some ICF/IID residents, but
not others, DRO places a straw-man before this Court – the notion that the claims of the Plaintiffs can be
satisfied on a class basis without reducing choice and services for other equally deserving participants of
Ohio’s Developmental Disabilities Service System whose needs and interests are different from those of
the Plaintiffs. History has shown that DRO’s straw-man has no clothes. The State of Ohio has made
more community options available, but only at the expense of less ICF/IID services.
!

In an attempt to support its hollow class definition, DRO makes an unsupportable claim. An

article on DRO’s website announcing the Plaintiff’s motion for class certification states:
The state continues to invest in and maintain a vast system of segregated, institutional facilities,
when thousands of people in these facilities can and want to live in integrated, community-based
settings, says DRO Executive Director Michael Kirkman. The state has failed to adequately
inform people with disabilities and their families of real alternatives for living, working and
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spending time in the community. This class action is about expanding options that have been
arbitrarily limited. (“DRO, legal partners seek class certification in lawsuit on behalf of people
with disabilities,” August 22, 2016)
DRO fails to acknowledge in this statement that the State has made “exit” waivers available to
ICF/IID residents who want to leave an ICF/IID home and “diversion” waivers to people who need
residential services. Out-reach to families is being done in the form of “options counseling” for
individuals residing in ICFs/IID and “pre-admission counseling” for individuals seeking residential
services. 1,140 waivers were allocated for purposes of exit and diversion in the 2016-17 state budget.
On March 1, 2017, in response to questions from the House Subcommittee on Health and Human
Services, Director Martin indicated that approximately 760 new exit waivers and 38 new diversion
waivers have been assigned to individuals. Of the 760 exit waivers, only approximately 318 were
requested by individuals who have family members or friends serving as guardians. Out of the
approximately 6,000 ICF/IID residents in Ohio, 760 is far from the “thousands” of people who DRO
claims want to leave ICF/IID homes. Additionally, of the thousands of individuals the Plaintiffs allege
are “at risk” of institutionalization, only approximately 38 have requested a diversion waiver. These
numbers further support that a class does not exist in this suit. The majority of residents residing in ICF/
IID homes choose to remain in their homes. Any attempt to seek a class certification without protecting
the demonstrated interests of individuals who have chosen to remain in their ICF/IID homes runs counter
to the Federal Rules of Civil Procedure in determining Class Definition, namely Rules 23(a)(3)
Typicality and 23(a)(4) Adequacy.
As noted, Plaintiffs seek to circumvent these rules by carving out the portion of ICF/IID
residents “who have not documented their opposition to receiving integrated, community-based
services,” as stated in the proposed class definition. Creating a fictional class that does not honor all
interests is a cynical way to drive developmental disabilities policy, especially for an advocate that is
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charged by law and funded by taxpayers “to protect and advocate the rights” of all Ohioans with I/DD.
The U.S. Congress outlined in the DD Act who was protected by the Protection & Advocacy system:
1. the State shall have in effect a system to protect and advocate the rights of individuals
with developmental disabilities;
2. such system shall; (A) have the authority to:
i. pursue legal, administrative, and other appropriate remedies or approaches to ensure the
protection of, and advocacy for, the rights of such individuals within the State who are or
who may be eligible for treatment, services, or habilitation, or who are being considered
for a change in living arrangements, with particular attention to members of ethnic and
racial minority groups; (42 USC 15043) (Emphasis added.)
The DD Act does not limit the protections of the Protection and Advocacy system only to individuals
with developmental disabilities seeking community services. The law states “individuals with
developmental disabilities,” and as such, applies to all individuals with developmental disabilities
receiving State services. The remedy for the lack of a certifiable class is for DRO to pursue the interests
of the Plaintiffs individually. In this way, DRO can protect the Plaintiffs’ interests without harming the
interests of the Intervenor-Plaintiffs, and others similarly situated, while upholding its charge under the
law “to protect and advocate the rights” of all individuals with developmental disabilities.
IV. CONCLUSION
The Intervenor-Plaintiffs seek to intervene to protect their interests, and others similarly situated,
that are indisputably at stake in this suit. They file this motion with the full knowledge that it is the best
defense from having those interests supplanted by a proposed class that bears no resemblance to their
needs, wants or choices and the manner in which they choose to carry out their independent lives as free
citizens.
For the reasons set forth in this Memorandum, the Intervenor-Plaintiffs respectfully request the
Court to grant their intervention as a matter of right under the Federal Rules of Civil Procedure 24(a), or
alternatively, permit the Intervenor-Plaintiffs to intervene under the Federal Rules of Civil Procedure 24
(b).
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Respectfully submitted,
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______________________________
Caroline Lahrmann
William Lahrmann
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Dan Jones
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Richard H. Klein
Parent, guardian and pro se counsel for Shawna Klein
2356 Sherwood Court
Xenia, Ohio 45385
937-376-0259
richklein18@gmail.com

___________________________________
Kathy Wojciak
Sister, guardian and pro se counsel for Garry Wojciak
5793 West Breezeway
North Ridgeville, Ohio 44039
440-669-5604
kwojciak500@aol.com
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Exhibit A. Statement from Caroline Lahrmann, Mother and Guardian of Henry and
Elizabeth Lahrmann

To: The U.S. District Court of the Southern District of Ohio
From: Parents and Guardians of Henry and Elizabeth Lahrmann
Re: Ball v. Kasich, Case no 2:16-cv-282
My name is Caroline Lahrmann. My husband William and I are the parents and
guardians of Henry and Elizabeth Lahrmann who are 17-year-old twins and reside in a 104-bed
ICF/IID home in Columbus, Ohio. I wish to express the importance of our children’s ICF/IDD
home for their health, welfare and happiness.
Our son Henry Lahrmann loves his home where he receives excellent care. He was
born with a condition of unknown origin manifesting itself in multiple disabilities, including
profound mental retardation, spastic quadriplegia, hypertonic cerebral palsy, intractable
epileptic seizure disorder, reflux, and requiring all nutrition through a gastrointestinal tube.
Henry functions at the level of a four to seven month-infant. Henry is non-verbal and entirely
dependent upon others for his personal care needs including, but not limited to, bathing,
feeding, diapering, transfers, and community outings. Henry requires 24-hour nursing and
direct care staff to ensure that he is safe, receives medication, monitor his seizure activity, and
ensure proper positioning to avoid skin breakdown. Henry relies upon a wheelchair for
mobility. He can maneuver his chair independently, but not always functionally. In the
community, Henry is dependent upon others to steer his chair to ensure his safety as he is
unaware of hazards before him.
Our daughter Elizabeth Lahrmann is also extremely happy and loved in her home. She
lives on the same unit with her brother and they enjoy spending time together. Elizabeth was
born with a like condition to her brother manifesting itself in multiple disabilities, including
profound mental retardation, spastic quadriplegia, hypertonic cerebral palsy, athetoid
movements, intractable seizure disorder, reflux and requiring all nutrition through a
gastrointestinal tube. Elizabeth functions at the level of a four month-infant. Elizabeth is nonverbal and entirely dependent upon others for a her personal care needs, including but not
limited to, bathing, feeding, diapering, transfers, and community outings. Elizabeth requires
24-hour nursing and direct care staff to ensure that she is safe, receives medication, monitor
her seizure activity, and ensure proper positioning to avoid skin breakdowns. Elizabeth
requires a wheelchair for mobility. She works to move her chair short distances. She is
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entirely dependent upon others to move her chair functionally and to ensure her safety in the
community as she is not cognizant of hazards.
After nine months of caring for our infant children, Henry and Elizabeth, in our family
home, we sought residential services due to the overwhelming pressure their shared condition
placed upon our family. Despite our best efforts, Henry and Elizabeth expressed constant
discomfort. We could not keep up with the demands of their conditions while also caring for
our three-year-old son, maintain a home and employment, and put food on the table.
The situation our family found itself in reached a crisis state. My husband took family
medical leave to devote himself to finding appropriate services for Henry and Elizabeth and
help me at home while I continued to dedicate myself to their care and that of their older
brother. After much consideration of our options, my husband contacted an ICF/IID home as a
result of a listing in the yellow pages. We were completely ignorant of the ICF/IID program
having no former experience with disabilities. We had previously met with staff at the Franklin
County Board of Developmental Disabilities, but were not made aware of the ICF/IID program,
nor were we told that a highly respected ICF/IID that cared for children and adults with
profound intellectual and developmental disabilities existed just 12 miles from our home.
After meetings with the ICF/IID staff and a subsequent tour of the facility, we were
confident that the ICF/IID home was the most appropriate and most integrated setting for
Henry and Elizabeth. The facility meets Henry and Elizabeth’s needs of 24-hour licensed
nursing care and personal care, 24-hour staff supervision, physical and occupational therapy,
and a teacher trained to promote their social development and community integration. Henry
and Elizabeth need a large setting with many watchful eyes and ears to ensure they are safe.
That professionals like the Executive Director, Administrator, Social Worker, Volunteer
Coordinator, Director of Nursing, Director of Therapy and Human Resource Director are on site
and accountable for the safe running of the facility added to our level of confidence of the care.
On our tour of the facility, we met the dedicated and loving pediatrician who devoted his career,
on top of his private practice, to caring for the residents of the ICF/IID home. It was obvious
from our visit that this ICF/IID home and its residents attracted some of the best and most
knowledgeable professionals in the care of intellectual and developmental disabilities in
Columbus, if not the country. For parents desperately concerned about their children’s health
and welfare, the knowledge that the ICF/IID home existed, that it was close to our family home,
and that Henry and Elizabeth could benefit from its care was a God-send. It removed our
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family from a dark place and gave each of us hope and a tremendous appreciation of the
people of Ohio who had made such facilities possible for people with I/DD.
Since Henry and Elizabeth’s admissions to the ICF/IID, the staff began to create
individualized active treatment and nursing plans totally dedicated to giving each of them the
most fulfilling, integrated life possible based on their unique needs and interests.
Henry loves to explore the long hallways and many areas of his ICF/IID home,
interacting with staff, volunteers and visitors along the way. Everyone knows him and stops to
say, “Hi.” He actively seeks out his sister and enjoys his interactions with her and he visits staff
in their offices or while they are working with other residents. He shrieks with glee at the end of
the day when he retires to his bed which he loves. Henry uses an adaptive tricycle with
assistance inside the halls of the ICF/IID and he was given a piece of equipment when he was
young that allows him to stand with support and take steps. It actually allows him to even
“run,” in a way, through the halls. Henry gets a great deal of pleasure from this activity. The
large nature of the ICF/IID facility, its long, wide hallways and wide doorways allow for Henry to
assert his independence and his love of exploration. He is completely safe to independently
move about with no stairways or other hazards and he has plenty of space to do so. Henry
could not achieve this level of independence in a small setting which would hamper his
movements and limit the places for him to explore and the people to see, and would result in
him knocking into walls, doorways and furniture. He would feel pent-up, segregated and have
a lower quality of life in such a setting. Henry cannot move about freely and independently
outdoors as he cannot recognize danger. Henry enjoys regular community outings, especially
visits to the movie theatre.
Elizabeth enjoys the social interactions with staff, giggling and cooing to instigate
conversations with them. She enjoys playing with her brother by tugging at him, coaxing him to
interact with her. Elizabeth uses an adaptive tricycle and a stander on rollers and enjoys to
explore her ICF/IID home in these ways getting a great deal of pride and affirmation from the
supportive comments from caregivers, volunteers and visitors as she moves about the building.
Elizabeth thrives on the variety of social contacts and activities and the multitude of community
outings that her ICF/IID provides, such as therapeutic horseback riding, swimming, shopping,
movies, etc. She does not like to be alone in her room. She prefers sharing a room with
others as she likes the companionship. No matter what the activity – therapy, party, art project,
outdoor barbecue, riding her tricycle or walk in her wheelchair to visit with others – Elizabeth is
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happy and engaged and thrives at her ICF/IID home. Elizabeth would suffer socially and
emotionally in a small setting. She would feel isolated and unfulfilled in a small setting. And, a
small setting would not provide the space and proper layout to allow for her to ride an adaptive
tricycle, something that she is unable to do outdoors due to her limited leg strength and which
gives her a tremendous sense of pride and enjoyment.
Elizabeth and Henry enjoy full and integrated lives in their ICF/IID home that are
unimaginable in any other setting. Their daily activity level and variety of social interaction and
community outings could not be achieved in a small setting that only allows for a few staff and
residents. Such a setting lacks the manpower and the transportation options necessary to
organize the same level of activity as a large residential setting, nor does a small setting have
the resources to take people with profound disabilities and complex medical conditions
frequently into the community.
Their ICF/IID home respects Henry and Elizabeth as individuals and respects their bond
as brother and sister. Caregivers make every effort to ensure they spend time together both at
the facility and when they go on community outings. This acknowledgement of the importance
of their personal relationship has been a major factor in their strong emotional health and social
growth. If Henry and Elizabeth were to be transferred to community settings, they would likely
be separated into gender-specific homes, greatly reducing the opportunity to see one another,
especially if their family members were to pass before them. Their love and pride in their home
is evident by the confident expression on their faces and the gleam in their eyes when they are
at their ICF/IID home.
Henry and Elizabeth attend a school which specializes in children with intellectual and
developmental disabilities. We chose this school due to its expert staff, adaptive educational
activities and its strong community. Henry and Elizabeth take a school bus to school each day
during the school year. They receive great enjoyment from their schoolmates and teachers
and the school activities participating in adaptive art, music, physical education, music recitals,
dances, track meets, swim meets, and field trips. They attended their first prom in 2016. They
are lifelong swimmers taking advantage of the school’s indoor pool since they were infants.
Their excitement upon entering the pool and seeing the dedicated and professional staff is
audible and palpable. It is evident by their happy demeanors that Henry and Elizabeth feel a
strong sense of community at school.
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Disability Rights Ohio is charged by law to be Henry and Elizabeth’s legal advocate, but
they cannot seek DRO’s counsel to protect their interests in this suit. Henry and Elizabeth’s
interests are not represented in this suit, and in fact, are being attacked in this suit. This case
should not be brought as a class action so that the interests of Henry and Elizabeth, and those
similarly situated, are not harmed.
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Exhibit B. Statement from Dan Jones, Father and Guardian of Kelly Jones
To:
The US District Court
From: Dan Jones as guardian for Kelly Jones
Re:
Response to the DRO lawsuit Ball vs. Kasich
I am writing this letter to the court on behalf of my daughter. I am her legal guardian
and parents. Kelly is included in the class action lawsuit against the state of Ohio.
My daughter is 32 years old and lives at an ICF. She has lived there for nearly 20
years. It is her home, where she lives in a safe and loving community. The syndrome
Kelly was born with has severely limited her intellectual advancement as she remains
non-verbal and unable to learn even the most basic sign language. Her attention span
is also very limited. She will never be able to live independently or be employed to
perform the simplest of tasks.
Placing Kelly in the care of others was one of the most difficult decisions I have ever
had to make. The one consolation I have is that she lives in a home with five other
young ladies who receive nothing but the finest care in a setting that allows her and
her housemates to live as individuals who participate in various activities throughout
Northern Ohio. She is able to interact with staff in her house, staff in the other
houses, administrative staff and nurses. Staff takes her and her housemates on
picnics, shopping trips, local events on a regular basis. They provide her with the
least restrictive environment while keeping her and those around her safe.
This particular ICF is just over an hour drive for me to visit Kelly. Sure, it would be
easier for me if I had placed her in a group home much closer to my home. But I
chose this ICF because I knew the type of 24/7 care my daughter would require. The
environment allows for enough staff to ensure her and others safety by leveraging
staff from other houses when necessary. The ICF also has nursing on site 18-24
hours/day which is important when issues arise during the day or night. Lastly there
is enough staff around to be self-monitoring for abuse.
As I indicated, Kelly is not capable of work that a business would pay her for. Trying
to find community-based job is not realistic or safe. Many days the ‘sheltered
workshop’ that she attends plans outings where she has the opportunity to interact
with others in the community.
It angers me that DRO claims to speak on behalf of my daughter. They have never met
her. They have never talked to me. It is also unsettling how they interpret the Olmsted
decision to fit their own agenda. There is no doubt that an ICF is not the right setting
for all individuals but neither is community housing. There should continue to be
multiple options available – one size does not fit all.
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Please take into consideration my daughter’s needs and those of individuals like her.
Sincerely
Dan Jones
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Exhibit C. Statement of Richard Klein, Father and Guardian of Shawna Klein
IN SUPPORT OF MOTION TO INTERVENE IN THE ACTION FILED BY
PLAINTIFFS PHYLLIS BALL ET AL

My name is Richard Klein, and I am the father and guardian of Shawna Klein, age 44,
who resides at Stillwater Center in Dayton, Ohio. Stillwater is a 98-bed ICF/IDD
facility owned and operated by the Board of Montgomery County Commissioners.
Stillwater was newly constructed in April of 2003 and is designed with separated 16bed and 12-bed homes with either private or semi-private rooms for each resident.
Shawna was born with profound intellectual and developmental disabilities (I/DD).
Only 1-2% of the intellectually disabled population is classified as “profound.”
Individuals with this level of disability have IQ scores under 20-25, functioning at an
age level of nine months to two years. Shawna requires assistance in all aspects of
daily living, including feeding, dressing, toileting and mobility. Shawna is non-verbal
and without understanding nurses and caregivers is unable to communicate pain or
discomfort for any injury or general illness.
Shawna lived at home until she was 9-1/2 years of age. During that time her mother
and I cared for Shawna and sought treatment with doctors and local services for
physical therapy and training. Her mother started a home patterning program with
the help of volunteers and neighbors. After one year of home programming it was
time for her to start public school.
After her first year at our local MRDD school, the staff told us they could do nothing to
help her improve and that she needed residential schooling to make any progress. We
were directed to a residential training program for the developmentally delayed in
Hamilton county. She attended there 4-1/2 days/week, home on weekends, for two
years. The program was completed but Shawna was still functioning at 9-11 months
of age. She was now 8 years old.
Shawna then attended another IDD school in Wayne County but still did not progress.
During this time we learned about Springview Developmental Center, an Ohio stateoperated ICF in Springfield, Ohio. In October 1981, when Shawna was 9-1/2 years
old, we moved her to Springview. Within two years of on-site therapy and excellent
care she began to walk when assisted to a standing position. Also over time she
learned to feed herself with assistive prompts. Shawna lived at Springview for 22
years, attending school until she was 18. Shawna then attended a local workshop,
following the end of her eligibility for school.
In 2003 the State of Ohio Department of MRDD (now ODDD) and the legislature made
the decision to close Springview Developmental Center. Working in conjunction with
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the staff at Springview it was decided that the best placement for Shawna was at
another ICF, the Montgomery Developmental Center (state-operated) in Dayton, Ohio.
After five years at MDC, and working with the staff at MDC, we made the decision to
move Shawna to the locally-operated ICF, Stillwater Center. Stillwater is an up-todate, modern facility, and, as it turns out, the move was well-timed as Montgomery
Developmental Center has now also been closed by the State.
Shawna is happy, well-cared for and benefits from the interaction with the staff and
other residents at Stillwater. She attends an adjacent workshop, Northview Center,
accessible by wheelchair through a covered walkway. Shawna requires an integrated
facility and requires 24/7 care and nursing services. In my opinion it is neither
practical nor economical to care for Shawna in a small, and likely understaffed, small
ICF. Additionally her care level needs and safety would be severely jeopardized in a
group home.
Shawna is very fortunate to have an active family support system in her mother,
myself, and her stepmother. We have grave concerns for her long-term well-being
without a strong ICF care system. These concerns are well-founded based on our
experiences in our 34 years with service level reductions, facility closures, and all the
related trauma for the D.D. population and their loved ones.
We strongly object to the DRO lawsuit and its attempt to downsize, reduce, and
eliminate both ICF- and sheltered workshops. We are not to be considered part of a
“class action” suit filed on behalf of ICF residents that threatens to weaken and
eliminate the current care system in Ohio.
Sincerely,
Richard H. Klein
March 22, 2017
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Exhibit D. Statement of Kathy Wojciak, Sister and Guardian of Garry Wojciak
To: The US District Court
From: Kathy Wojciak on behalf of my brother Garry Wojciak
Re: Response to the DRO lawsuit Ball vs. Kasich
I am writing this letter to the court on behalf of my brother Garry Wojciak. I am his
legal guardian and more importantly his sister. My brother is included in this class
action lawsuit against the state of Ohio. I need to also state that I am a professional
in the field of special education. I have worked with individuals with moderate to
profound disabilities from birth through adulthood. I continue to work on the
university level preparing future special educators. I want to also state that I support
a full range of living arrangements for individuals with disabilities based on their
individual needs and family knowledge of what the individuals need. Let me tell you a
little about my brother.
My brother was born April 27, 1956 after an uneventful pregnancy for my mother. My
earliest memories of Garry include his extreme irritability and his frequent
hospitalizations for seizures and pneumonia. I distinctly remember my father telling
me that my brother was very ill and was probably going to die. He had extremely
delayed developmental milestones as an infant/toddler. People thought it was
because of his severe illnesses and high fevers. His initial diagnosis was idiopathic
mental retardation (that term was used then). There were no schools available to him,
this was prior to the PL 94-142. My parents were very instrumental in starting school
programs and in getting the county boards established in the state.
As Garry grew older, his problems became more severe, especially his behaviors. He
engaged in self abusive behaviors. He was quite violent with my mother in particular.
My mother also had serious mental health issues that impacted the entire family. I
took on many of caregiving roles for my brother. My father died from a massive heart
attack on January 19,1973 at the age of 47. I was 20 years old at the time, Garry was
16. My father was able to control Garry’s behavior and I was at well. Unfortunately,
my mother could not. We tried, I had to drop out of college for a time to care for him
and my mother. At that point, we had to find some type of residential placement for
my brother because my mother was unable to care for him with her problems, and I
needed to finish college at the time. That is how we found Mt. Aloysius.
Garry has lived at Mt. Aloysius since 1975. That is 42 years. Mt Aloysius is located in
Perry County in Ohio. If you ask why he is not living closer to me it’s because we
could not find a place that was as nice as Mt. Aloysius at the time. As I began my
career in special education with Cuyahoga County Bd of Developmental Disabilities, I
was offered opportunities to bring my brother closer to Cuyahoga County. I visited
1

some of the options that were presented to me, including small group homes and as a
professional and as his sister, I knew that his current living arrangements were ideal
for his needs. In the late 1990’s Garry was given an official diagnosis of fragile X
syndrome. Individuals with fragile X can have a range of function. My brother is
severely affected by the disorder. Individuals with fragile X are also likely to have
many symptoms of autism spectrum disorder such as sensory integration issues,
language issues and behavior issues. The syndrome of fragile X was not identified
by medical researchers until late in the 20th century. The diagnosis certainly fits his
behavioral issues and medical issues that he has.
Let me tell you about Garry’s living arrangements. Contrary to what is stated in the
lawsuit that my brother is denied opportunities to participate in community activities,
that he is spends his day in a highly-regimented fashion, and that he has no
interaction with typical peers, I can emphatically state that is not true.
Garry lives in Apt 1 at Mt. Aloysius. He shares a bedroom with another individual.
They have access to their own bathroom. Garry has his own bedroom set, rocking
chair and recliner that he likes to sit in. Garry does not like to watch TV except for
basketball and football games. He has access to a TV but does not like to watch it
except for sports as mentioned. He especially likes Ohio State football and believe it
or not, the Cleveland Browns. He does like to listen to music which he has in his
room. Garry can go anywhere he wants at Mt. Aloysius. In the morning after
breakfast, he visits everyone that he knows to say hi. He frequently goes to the
kitchen for coffee (his favorite). He also likes pop which he buys at the local grocery
store and he keeps it in his room along with his snacks of pretzels and chips.
Because of his age and other medical conditions, he attends a day program at Mt.
Aloysius called Options. At Options, he is given freedom to do what he likes such as
swinging, sitting outside when the weather is nice, swimming, bowling, and going out
to eat preferably at McDonald’s. He goes back to his apartment after lunch and takes
a nap, once again because of his age and medical issues. He can choose where he
sits, where he eats and when he wants to take a nap.
Garry enjoys going out in the community. When I visit him and we go out to eat,
people say hi to him and I have no idea who they are but they comment that they
know Garry because he frequently goes to the same place where they go. When I
ordered his lunch at McDonalds and asked for a small coffee for him they gave me a
large and said that is what Garry always gets to drink when he goes there. Garry
requires a 1-2 staffing ratio when out in the community because he has no awareness
of safety issues. He has been known to wander away as well. Although he is not
quite as fast now at his age, it is still a safety issue. Mt. Aloysius is able to have that
staffing ratio.
I should mention that Garry has limited verbal skills. He uses single words or simple
phrases to communicate what he wants. He definitely tells you when he likes
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something or does not like something. I bring Garry to my house at least 4 times a
year for a weeklong vacation as well as visits to his home at Mt. Aloysius. Garry
ALWAYS goes back with a smile on his face. If he were not happy I would know.
Since living at Mt. Aloysius, his frequency of self injurious behavior has decreased
significantly. The staff knows what he needs and can intervene before the behavior
escalates. The intensity of the staffing levels is certainly to Garry’s benefit. As with
most individuals with fragile X predictable schedules help as well. Mt. Aloysius also
provides therapy services which he needs since he broke his hip when his leg fell
asleep and he stood up, trying to walk and fell. Mt. Aloysius staff never left him alone
at the hospital even though I was there. Garry is walking today because of me. After
hip replacement surgery, the physical therapist came in his hospital room and tried to
get Garry out of bed. Garry said no. The PT response was I can’t make him do this if
he doesn’t want to do it. I had to explain to the PT that as his guardian I make those
decisions and Garry is not able to understand the consequences of saying no. So, I
was the one who got him out of bed with the help of the staff from Mt. Aloysius that
were there that morning, not the PT. When he went to the rehab facility for more
intensive therapy, the people that work at Mt. Aloysius were in constant contact with
the rehab staff to help them learn how to work with an individual like my brother.
And yes, these trained medical professionals never had any experience working with
individuals with severe or profound intellectual disabilities.
I also want to comment on the allegation in the lawsuit that Garry spends his day
isolated from typical peers. First of all, that is not true. He interacts with different
people all day. Secondly, we forget that people with disabilities are his peers as well,
just as I have a group of people that I am more comfortable with. There is nothing
wrong with that. His interactions include both people that live and work at Mt
Aloysius and in the community in which he participates.
Mt. Aloysius has an open visiting policy. I can go there or call there any time of the
day or night. I have made surprise visits and my brother always looks happy and well
cared for. Sometimes I have to wait for him to come back from some community
outing (if I tell them I coming, they would keep Garry back in his apartment). When he
comes to visit, quite frankly, he gets bored because I don’t go out to eat as often as
he does, I don’t like bowling which he does and I don’t watch all the sports that he
does.
My brother is going to be 61 years of age. My parents are both deceased and I don’t
have any close relatives who look out for Garry. The staff at Mt. Aloysius has become
my extended family. They supported me through the years making difficult decisions,
when my mother died, and when Garry broke his hip.
I am pleading with the court to understand that there has to be a full range of services
and supports for individuals with intellectual disabilities. IDEA mandates this from
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birth to age 22. When individuals reach adulthood and they needed significant
supports throughout their lives, it doesn’t suddenly disappear when they reach
adulthood. They need a full range of living options, a full range of employment
options including workshops and activity programs. The court also needs to consider
that often people use the term “a person with a severe disability” out of context of
what that really means. It needs to be clarified that there are individuals with
moderate, severe or profound intellectual disabilities. Their needs are much different
than person with severe physical disability who might have normal intellectual
abilities. The Supreme Court even cautioned states to not overinterpret the Olmstead
decision.
I want to close by saying that Disability Rights of Ohio does not represent the best
interests of my brother. They have never met him or assessed his needs, nor are they
qualified to do so. I know my brother the best, and secondly the staff at Mt. Aloysius
know him almost as well if not better than I do. Please consider the needs of my
brother and other individuals who are in a similar situation and do the right thing.
Make sure that programs like Mt. Aloysius continue to be funded. Thank you.
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Exhibit E. Statement of Richard and Susana Colombo, Parents and Guardians of
Elizabeth Colombo
To: US District Court
From: Robert and Susana Colombo as Guardians for Elizabeth K. Colombo
Re: Response to the DRO Lawsuit Ball v. Kasich
We are writing this letter to the court on behalf of our daughter. We are her legal
guardians and parents. Our daughter is included in the class action lawsuit against
the state of Ohio.
Our daughter is now 24 years old and lives at an ICF/IID. We as her guardians are
constantly validating that this is the correct location for her - it is. Mentally she is
only 3 years old and has never learned to talk or use sign language and is very low
functioning. At the age of 16 she entered the ICF where she has developed
relationships (never did this while living in an urban area at home surrounded by
neighbors that liked her). She is able to visit other connected houses (important in NE
Ohio especially in the winter) which helps calm her. She interacts with staff in her
house, staff in the other houses, administrative staff and nurses. She also goes to
local establishments such as restaurants and stores on a regular basis. They provide
her with the least restrictive environment while keeping her and those around her
safe. Many days she gets physically aggressive for any number of reasons and when
this occurs it requires the full attention of a staff member. The ICF/IID environment
allows for enough staff to ensure her and others safety by leveraging staff from other
houses when necessary - this is not possible in a community home. The ICF also has
nursing on site 18-24 hours/day which is important when issues arise during the day
or night. Lastly there is enough staff around to be self-monitoring for abuse. This is
very reassuring to us.
Our daughter also goes to a ‘sheltered workshop’ using the DRO terms. This is the
least restrictive environment for her given her episodes of physical aggression - here
they can keep her and others safe. She is not capable of work that a business would
pay her for. She cannot even consistently sort objects or stay on task for more than a
couple of minutes. Trying to find community-based job is not realistic nor safe.
Many days the ‘sheltered workshop’ will take her on an outing where she has the
opportunity to interact with others in the community.
We bring our daughter home every other weekend to spend time with us. She really
enjoys these visits and gets so excited! But if we bring her home for a more extended
visit she will let us know after a couple of days that it is time to return to the ICF – she
brings her duffel bag to us to let us know it is time to leave. The ICF is her home now
with ‘family’ there.
Clearly an ICF is not the right setting for all individuals but neither is community
housing. There should continue to be multiple options available – one size does not
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fit all. For Elizabeth, an ICF is the right place for her. The Disability Rights of Ohio
does not represent the best interests of Elizabeth. They have never met her or talked
to us. Please take into consideration her needs and those of individuals like her.
Sincerely
Robert and Susana Colombo
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Exhibit F. Statement of Lee Ann Mielke, Sister and Guardian of Glenn Baxter
To: The US District Court
From: Lee Ann Mielke, guardian for Glenn K. Baxter
Re: Response to the DRO lawsuit Ball vs. Kasich
My name is Lee Ann Mielke. Iʼm writing on behalf of my brother, Glenn Baxter, a 53 year old
Autistic man who resides in an ICF in Minster, OH.
Born in a small town offering few options and with little knowledge at that time of Autism, much
of Glennʼs lifelong care fell to our parents. Glenn was finally accepted into a local (daytime)
school for the developmentally disabled around the age of 9 years old. He still lived at home
and did well at the school until he reached an age where he was required to transfer to a
workshop. The change did not go well. Though he has limited ability to have dialogue and
verbally communicate, it became extremely obvious Glenn was upset and not adjusting well in
his new program. He would scream, cry, pace, have extreme outbursts any time the bus came
to pick him up. At that time, after failed attempts to take breaks and reenter him, he spent years
at home, only with family.
Glenn continued to live with our mother after our father passed in 1991, and remained with her
until the day she died at the age of 79 of pancreatic cancer in 2001. At that time, Glenn came
to live with myself (his sister) and my husband. He stayed with us for the next 10 years. As
Glennʼs sister and guardian, I was very selective about where Glenn would go next, since we
had seen him greatly digress after the previous upset back when he was 19. It had taken
Glenn years to get back to status quo. An opening came in late 2010 for Glenn at Heritage
Center, about 50 minutes from my home in Van Wert. It was a concerning transition, but the
staff at Heritage were so caring and sensitive to Glennʼs needs, it was amazing! He has now
lived there for 6 and a half years and is doing more wonderfully than we could ever imagine!
Again, with his limited ability to express himself in words, we can only go by Glennʼs actions
and demeanor as indication of what he likes, prefers, chooses! But it is clear to those of us who
know Glenn well, he is content and thriving! Glenn will probably never make “friends” in the
traditional sense, but heʼs developed meaningful relationships, trust, and itʼs obvious he feels
safe and happy at Heritage. I believe without a doubt, uprooting him from this place of
grounded security would send him into a tail spin and likely cause his incredible progress to
back-slide.
With Glennʼs Autism, accompanied by severe OCD, an ICF setting with some degree of
structure, while at the same time a cozy, attentive and caring environment, is a huge plus for
him. Itʼs a setting that is a great fit for Glenn and totally compliments his personality. He also
enjoys his day program at Benchmark in St. Marys, OH, where heʼs involved in numerous
activities such as basketball at the “Y”, trips to the movies, restaurants, to see exhibits involving
his very favorite things, being trains and vintage cars! I see Glenn at least twice a week, take
him out, enjoy our time together, but can leave him with confidence, knowing heʼs happy and
doing well.
Glenn will never advance much beyond a 5 year oldʼs ability to be independent or function on
his own. He can go months without an issue, but IS known to have significant violent outbursts,
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drastic mood swings, and to become overwhelmed to an extreme level at unpredictable
moments. It would be disastrous, unsafe and irresponsible (for Glenn, as well as others around
him) to expect Glenn to function with less support, in a place with less supervision or guidance.
Living on his own, he also could not prepare food, can not set his own bath water temp, do
laundry, would not exercise safe judgment, would open the door to any stranger, would not
recognize an immediate emergency situation like fire, tornado, etc.
Our family, my parents, then my spouse and I, have given greatly of ourselves for Glenn for
many years and always will, as long as we are able. I love him dearly! But Iʼm his only sibling,
his older sibling, and my husband and I are getting past middle age and encountering our own
health problems and seeing affects of the natural aging process. It is of the UTMOST
importance that I can rest assured, knowing in the event of an accident/declining health/cancer/
my death, that Glenn is established and well-adjusted in a familiar place where he feels
comfortable and secure, where he likes to call his home! It would be reckless as his guardian,
sister, and as someone who loves Glenn, to throw caution to the wind and hope his future
takes care of itself by luck or fate after I have passed on! You have no idea, unless youʼve lived
it yourself, what tremendous peace of mind it gives families to see their innocent loved one
safe, content and well cared for!
Itʼs true that an ICF setting is not for everyone! (At Glennʼs ICF Iʼve never seen anything but
encouragement from the administration, to help residents meet their potential, even if that
meant relocating to more independent living elsewhere!) But even with other options available,
I would prefer NO other for Glenn! When someone with severe OCD (related to his Autism) can
relax, feel settled, put their anxieties aside because they feel content and grounded, then they
can live a fuller life and bloom!…as Glenn most certainly HAS at Heritage!
I do not feel DRO represents my brother, his best interest, or even takes into consideration his
feelings, point of view, or safety. They seem to have a one-size-fits-all approach, forcing what is
in their personal opinion “desirable”, “normal”, or conducive onto others. DRO seems to have
no ability to even take into consideration the many who have been greatly and favorably
impacted by living in an ICF. ICFʼa are, in fact, a miracle for countless people!
Glennʼs ICF experience has been (and continues to be) so positive and life altering, in the best
possible way! Please take Glenn, and others like him, who are doing incredible with ICF living,
into consideration
Thank-you for taking my letter!
Lee Ann Mielke
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Exhibit G. Statement of Linda R. Wittman, Sister and Guardian of Barbara Meola

Just imagine. Imagine you are a parent and you are so excited about your new arrival. Barbara
Jean, a beautiful baby girl, is born January 9, 1951. You take her home from the hospital to
meet her big sister – four-year-old Linda. You nurture your new baby, though you are told she
was born breech birth and suffered some brain damage. You join a newly formed organization
ARC – Association for Retarded Children. When Barbara is six years old a new sister is born, a
new addition to the family. Little Mary Anne is also born breech birth and has brain damage.
Mary's own story will follow in another letter.
There are no schools for your daughter. Finally, you find a place where your child can be
educated in the basement of a public school. You were on a waiting list and when your
daughter is age 10 her number comes up, but not without pull from an influential community
member. She is transported to and from school by a van supported by a cerebral palsy group.
The teachers are angels from heaven. At age18 she begins to attend the sheltered workshop
sponsored by Stark County tax dollars. All these years she is still living at home. Imagine how
hard Barbara's parents and her older sister worked to take care of her needs. Sure, she can
walk and talk but psychologists believe her to have the mentality of a three-year-old. (Of
course, all the while her mother, father and sister are also providing for the needs of her
younger sister Mary who is non-verbal and much more profoundly developmentally disabled
than Barbara.
Imagine being a parent and worrying every day of your life who will take care of your two
daughters when you can no longer provide their care, or worse when you die. It takes great
courage but you start to search for a solution long before you need it. You look everywhere
although there are not many places to look in the 1980ʼs. You want the very best for your child.
Imagine how parents search for the right college for their child who is able to take care of their
own needs and will only remain at that college for four years – not the rest of their lives.
Imagine that you find the perfect place. There are 32 residents, 2 pods of eight men each and
two pods of women. Each resident has a roommate and each group of eight has their own
dining and living room. It is clean and spacious and beautiful – even having its own indoor
swimming pool. The staff is warm and caring. The dietitian and kitchen staff are amazing. The
administrator and director of nursing are professional and knowledgeable. Then imagine the
waiting list is only about five years.
Just imagine the anguish for Barbara and her parents, when at age 36 she moved from her
parentsʼ home to her new home – Hartville Meadows, an intermediate care facility. That was
1987 and it took a village to help Barbara to adjust to her new environment. She went down to
89 pounds during her six-month transition period. She came to love her new home and new
found friends. Her parents brought her to their home for Sunday dinner every week and she
was able to spend holidays there with extended family.
Fast forward 30 years. It is 2017. We no longer use the term retarded but rather
developmentally disabled. No matter the term Barbaraʼs needs have remained exactly the
same. Barbara loves her home at Hartville Meadows. She can walk from one area to the next
whenever she likes. There are still only 32 residents. Barbara calls most of them by name. Her
friends are not just the residents, but the staff as well. She doesn't have enough understanding
to enjoy watching TV. She prefers to walk around and socialize. She usually hangs out near
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the nursesʼ station or near the kitchen. She greets visitors and often goes down to the
administratorʼs office to sing a song for her. She attends Hartville Meadows' workshop facility
five days a week and loves to sleep in on the weekend.
She can speak, but remember that she has the intellect of a three-year-old. That is not a
problem for her in her home because the staff has known her for 30 years. They know what
she needs and wants and they provide for her. They know she cannot leave the building alone
because she would get lost and she would be unable to cross the street safely. They know she
likes to have coffee or tea after workshop with her friend, Berlin, in the area next to hers. They
know she cannot wash her own hair, nor can she brush her teeth alone, and that she needs
help to dress. They love to style her hair and dress her in her best clothes every week or ten
days when her older sister Linda comes by to get her and her younger sister Mary. (Oh yes, by
the way, her younger sister Mary lives at Hartville Meadows also.) She is in a different area in
the home and Barbara loves to visit her many times throughout the day. Linda takes Barb and
Mary for rides in the country. They also enjoy pasta dinners at Linda's home, McDonald's ice
cream, and visits with their 91-year-old mother at Bethany Assisted Living. All of Barbara's
health needs are met at Hartville Meadows – medical, dental, optometric, dietary, etc. She has
lived at Hartville Meadows for 30 years.
Disability Rights Ohio has filed a suit. Those filing the suit have every right to live in the
community as they wish if they are able. DRO has no right to drag Barbara into their lawsuit
without her permission or the permission of her guardian. Barbara is unable to live and work in
the community because of her severe disability. Barbara is happy in her home of 30 years. All
of her needs are met. The intermediate care facility that she calls home is the best fit for her
needs.
Let us go back to imagining. Imagine if you had to move from your home of 30 years at age 66.
Sadness occurs no matter what your intellect may be. Imagine new staff trying to learn about
Barbara's needs – the things that the staff/her friends at Hartville Meadows have learned over
the course of 30 years. She can't express her needs or her wants to them. Imagine if Barbara
is your child or your granddaughter or your sister.
I do not need to imagine because Barbara is my sister and has been for 66 years. I am her
guardian. I am her voice. I am pleading for what I know she would plead for if she were able to.
I am pleading for what I would hope she would plead for me were I in her shoes. Please allow
her to remain in her home, remain in the home she has come to love for 30 years – remain
among her friends and caregivers who know her needs and provide for her.
Very respectfully submitted to you,
Linda R. Wittman
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Exhibit H. Statement of Linda R. Wittman, Sister and Guardian of Mary Anne
Meola
This statement is very respectfully submitted to the court. My name is Linda or Wittman,
guardian of my sisters Barbara Jean and Mary Anne Meola.
Mary Anne Meola was born March 11, 1957. She had a full head of black hair. The nurses
called her little Elvis. Life so far had not been easy for Mary Anne. Her delivery was 'held back'
per the doctor's order to the hospital nurses until he could get there. His office was packed with
patients. When he arrived he found Mary Anne to be in a breech position. It was a difficult
delivery. In today's medicine a C-section would have been scheduled with a much different
result. Mary's skin was dark, it did not have the pink hue of a newborn. It was a long time until
she took her first breath and cried out. She suffered brain damage. Tragic. Sad. Heart
wrenching. Unbelievably, history had repeated itself. Her mother Rose, lived through the same
nightmare six years previous to Mary's birth. Mary's sister Barbara, also developmentally
disabled since her breech birth in 1951, was at home awaiting her baby sister. Oldest sister
Linda,a typical child of 10 was also waiting. Mary's parents were told she would never walk,
talk, or even be able to hold her head upright. They were told they should place her in what
they termed an institution. But Mary was nurtured and loved and cared for by her mother,
father, and big sister Linda. Mary learned to sit up, walk and even learn to ride a tricycle,
though she needed assistance to steer it. She attended 'special classes' until age 18 when she
began to attend a county sponsored sheltered workshop. She had one devoted instructor there
for 17 years.
It was difficult caring for two daughters with so many special needs. Mary was non-verbal and
cried often due to her frustration. She was on the move constantly and had to be watched
closely so that she did not wander off or harm herself. Her parents were wise and knew they
must plan for Mary Anne's future. It broke their hearts to face the fact that they would not be
able to care for their disabled daughters in their old age and they courageously faced their
mortality.
After years of searching for a home for their daughters, it was ironically their oldest daughter
Linda, a registered nurse, who learned of an ICF in Hartville Ohio. Hartville was just 30 minutes
from their home in Canton. The ICF was a beautiful, one floor nonprofit facility founded by a
Mennonite couple who had a daughter with special needs. There were 32 residents. They lived
in four areas – each section had its own dining room and living room. Each resident shared a
bedroom with another resident who had similar disabilities. Hartville Meadows was clean,
spacious, bright and able to meet all of Mary Anne's needs. She and her sister Barbara were
placed on the long waiting list. Her sister Barbara was on the waiting list for five years before
moving to Hartville Meadows in 1987. Mary Anne was on the waiting list for 12 years before a
room with a compatible roommate became available. At age 37 Mary moved into her new
home, it was 1994. She did not sleep for one week other than an hour here or there. Her
mother stayed on the premises in case she was needed for almost the entire week 24/7.
Gradually Mary adjusted to her new home. Since she was ambulatory then she needed
someone with her at all times when she was not sleeping. The staff has learned to provide for
all of Mary's needs. She is bathed, clothed and fed. She is kept warm when it's cold. She is
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kept cool when it's hot. All of her medical, dental, optometric needs etc. are met. Staff
accompanies her to any necessary appointments in the community.
Mary attended the county run workshop until it closed in recent years. Hartville Meadows then
filled that need by opening their own sheltered workshop offsite. Mary is in the activity group
because she can perform no tasks. She has been assessed by psychologists as having the
mentality of a nine-month-old. The workshop environment offers a change for Mary each day.
Mary now spends most of her time in a wheelchair under close supervision. Under state
guidelines she is to be supervised 24/7.
She enjoys outings every week or so with her older sister Linda. Mary seems to enjoy rides in
the country, being around extended family members at her sister's home, ice cream sundaes,
and visits to her mother’s assisted living facility. Her mother is now 91 and has some dementia.
Whenever there is a change in staffing Mary exhibits major behavioral changes – often
including not eating or sleeping.
The Disability Rights of Ohio has filed a lawsuit. This is the plaintiffs’ right if they wish to live
and work in the community as they are able. It is NOT their right to include Mary Anne in this
lawsuit without her permission or that of her guardian. Neither she nor her guardian/sister were
even notified that she was included in this suit. Mary could never live in a group home. There
would not be enough staffing to meet her needs along with others like her living in the home.
She is very difficult to feed and would most likely eventually starve.
Imagine if you were moved from your home of 23 years and you had no way of expressing
your feelings or conveying your deep sorrow. Mary currently exhibits adverse behaviors when
a staff member leaves let alone an all new environment and change in staff. This is not unique
to Mary Anne. My sister Barbara and other residents at Hartville have also experienced these
behavioral changes when staffing is changed and they cannot express their feelings in any
other manner. If non-verbal residents are housed in a home and there is one person
scheduled on a night shift and a resident experiences a seizure or another emergency, who
would care for the other vulnerable residents? If there is one staff member on a midnight shift
and she sleeps – who will be the whistleblower? In an ICF there are multiple staff members on
duty at all times. If there is an emergency they can cover for each other. This is not possible in
single home facilities due to staffing practices. As a registered nurse of 47 years, I see this as
dangerous. How can Mary be expected to work in the community with the intellect of a ninemonth-old? Mary requires the care that can be provided only in an intermediate care facility.
ICF's are staffed to meet her needs and the environment is suitable to her needs.
My sister has never spoken a word. If she understood that her ICF– her home – may be
closed because the DRO dares to speak for her without knowing her or her needs or her living
environment she would wish to speak more than ever before in her life. The pain and agony
that this would cause for so many individuals who are so vulnerable and have missed so much
in life is indescribable. They depend on us – those of us in society who are not only able to
make a difference, but also work to do so. Unfortunately we do not have the power – YOU DO!
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Please do not allow my sister and other individuals like her to be grossly misrepresented in this
lawsuit. I am her only voice. I beg you to allow her to remain in her home-Hartville Meadows
Intermediate Care Facility.
Very respectfully submitted,
Linda R. Wittman
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Exhibit I. Statement of Deborah Bixler, Guardian of Tim Collett
Hello and thank you for your time.
My name is Deborah Bixler and I am the guardian for a resident of Brookside Extended
Care in Mason Ohio. On May 25, 2010, Warren County Court granted my
guardianship for Tim. Tim will be 52 years old on September 4th. Tim moved into
Brookside Extended Care in 1980 shortly after they opened the doors.
Tim has a diagnosis of profound mental retardation. He is wheelchair dependent and
needs full assistance to move from his bed, wheel chair, bath tub or mat. He is
incontinent and needs checked regularly by his care providers.
Tim gets enjoy holiday events, outings to malls, museums, ball games, bowling, and
anywhere else they can find to get out and have fun. The simple truth is his social
calendar looks better than mine does.
He has lived at Brookside for 35 happy years. I know he is happy because I see it. I
worked at Brookside doing direct care 20 years ago. So I know residents like Time
and can tell when they are in pain, sick, or just having a bad day. The care givers and
nurses are on top of things with him. When he is sick they know and call me right
away. Each resident has their own space and they are with their Brookside family.
Tim and the other residents can’t walk, talk, or vote. The county judge granted me
guardianship. Yet now people that don’t know Tim are trying to find what is best with
him. They don’t know what his seizures look like or how to help him. They don’t
know that when he cries he likely has an ear infection or an upset tummy.
Keeping the ICF’s as they are gives me the peace of mind that there are always going
to be people there to care for Tim. People are there to make sure there is no abuse or
neglect for those residents. Smaller homes means smaller numbers of caregivers.
Smaller numbers of caregivers means more of a chance that abuse or neglect could
happen.
Please do not allow this to go any further. People like Tim and the other residents of
ICF’s need their voice heard. They deserve the right to continue their lives as they
have. With the attention and love of their nurses, and care givers when their parents
and guardians can’t be with them. Give them the safety they deserve.
Not everyone with disabilities can be classed together. Smaller homes may work for
people that can talk and do some self-care. However not everyone with disabilities
can thrive in smaller group settings. Please take a long look at what is in front of you.
I would like to also personally invite you to come meet Tim and tour Brookside.
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It is my belief that once you meet the residents and see the care they need and
deserve as human beings you will understand why I personally believe the right place
is Tim and residents like him.

Thank you,
Deborah Bixler
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
PHYLISS BALL, et al.,

)
Case No.: 2:16-cv-282
)
v,
)
Judge Sargus
)
Plaintiffs
)
Magistrate Judge Deavers
)
JOHN KASICH, et al.,
)
)
Defendants
)
)
and,
)
)
HENRY LAHRMANN AND ELIZABETH
)
LAHRMANN, by their parents and guardians, )
)
KELLY JONES, by her parent and guardian
)
)
SHAWNA KLEIN, by her father and guardian )
)
GARRY WOJCIAK, by his sister and guardian )
)
ELIZABETH COLOMBO, by her parents
)
and guardians
)
)
GLENN BAXTER, by his sister and guardian
)
)
BARBARA MEOLA, by her sister and guardian )
)
MARY ANNE MEOLA, by her sister and
)
guardian
)
)
TIM COLLETT, by his guardian
)
)
Intervenor-Plaintiffs
)
______________________________________________________________________________
ANSWER OF INTERVENOR-PLAINTIFFS
______________________________________________________________________________
The Intervenor-Plaintiffs respectfully submit this response to the above referenced complaint.
PARTS I - V.
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1. In the following paragraphs, deny allegations: 4, 5, 139, 144, 145, 159, 173, 175, 204
2. In the following paragraph, admit allegations: 79-81, 83, 86-89, 91-93, 95, 96, 141, 142, 148, 178,
180
3. In the following paragraphs, due to lack of knowledge cannot form a belief: 13-15, 16-65, 66-78, 82,
94, 108, 109, 134, 137, 138, 149, 150,158, 161-165, 167-170, 182 -184, 192
4. In the following paragraphs, deny that such a class exists that should be certified: 98, 102, 104-107,
111
5. In the following paragraphs, deny that such a class exists that should be certified and deny remaining
allegations: 2, 11, 100, 110, 143, 166, 174, 187, 190, 193, 201, 202
6. In the following paragraphs, cannot admit or deny allegations. These are interpretations of law:
112-130, 151-157, 177, 194
7. Paragraph 1: Cannot form a belief on the allegations in the first three sentences due to lack of
knowledge and information. Deny remaining allegations.
8. Paragraph 3: Due to lack of knowledge cannot form a belief. Deny that the Defendants’ service
system is “unlawful.”
9. Paragraph 6: Deny allegations in first and last sentence. Due to lack of knowledge cannot confirm or
deny statistics in remaining sentences.
10. Paragraph 7: Admit Defendants claims there are over 40,000 people on waiting lists. Due to lack of
knowledge cannot admit or deny remaining allegation in first sentence. Deny allegation in last
sentence.
11. Paragraph 8: Admit that Ohio has a robust ICF/IID program, but cannot speak to the number of ICF/
IID beds in all 50 states relative to Ohio. Deny allegation that any lack of ICF/IID beds in other
states is a result of a “national trend” other than a trend of unwanted litigation.
12. Paragraph 9: Admit that Defendants have “capacity to deliver integrated, community-based
residential, employment, and day services to people with I/DD.” Deny that such a class exists that
should be certified. Deny remaining allegations.
13. Paragraph 10: Admit the Defendants have publicly recognized a desire to rebalance Ohio’s
Developmental Disabilities (DD) service system, but add that Disability Rights Ohio (DRO) has
threatened to sue the State of Ohio over the balance of its DD Service System since July1, 2014.
Deny that such a class exists that should be certified. Deny remaining allegations.
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14. Paragraph 12: Deny that such a class exists that should be certified. Admit Plaintiffs seek relief.
Deny remaining allegations.
15. Paragraph 84: Admit allegations in first sentence. Clarify in second sentence that per ORC 5123.02,
DODD programs include public awareness, prevention, assessment, treatment, training, and care.
16. Paragraph 85: Admit allegations. We note that two of the 10 developmental centers are undergoing
closure related, at least partially if not entirely, to threats of litigation by DRO
17. Paragraph 90: Due to lack of knowledge cannot form a belief, but note that the Director of Ohio
Medicaid is now Barbara Sears.
18. Paragraph 97: Deny that such a class exists that should be certified. Admit that Plaintiffs bring this
action.
19. Paragraph 99: Deny that such a class exists that should be certified. Admit remaining allegation in
first sentence. Denies allegations in second sentence.
20. Paragraph 101: Deny such a class exists that should be certified. Admit Plaintiffs seek relief. Deny
remaining allegations.
21. Paragraph 103: Admit Governor’s Office of Health Transformation made statement referenced.
Deny remaining allegations in this paragraph.
22. Paragraph 131: Admit to allegations in first three sentences. Object to the over broad nature of the
last sentence. ADA and Olmstead require personal decisions about disability accommodations to be
made on a case by case basis and in deference with individual choice.
23. Paragraph 132: Admit to allegations in first two sentences, but would specify that people with
intellectual and developmental disabilities also benefit from living, working and socializing with
persons with disabilities. Object to incomplete nature of last sentence. Inadequate access to ICFs/
IID, sheltered workshops, facility-based day programs, and community-based residential and
employment services can result in lack of choice and serve as a barrier to integration.
24. Paragraph 133: Cannot admit or deny the accuracy of the statistics presented. Admit to remainder of
paragraph.
25. Paragraph 135: Deny allegations in first two sentences. Cannot form a belief on the statistics
provided, but deny their relevance to this case.
26. Paragraph 136: Intervenor-Plaintiffs cannot admit or deny the accuracy of the statistics in this
paragraph. Note that two of the ten developmental centers are undergoing closure. Deny the
negative connotation Plaintiff’s seek to create through the term “institutionalized.”
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27. Paragraph 140: Admit the Defendants claim over 40,000 people are on HCBS wait lists. Deny
remainder of allegations.
28. Paragraph 146: Deny generalized nature of this statement. Supported employment services are
successful for some individuals with I/DD, but not all individuals with I/DD.
29. Paragraph 147: Deny allegations against sheltered workshops. The person centered planning model
is used for sheltered workshops, facility-based day programs and integrated employment.
30. Paragraph 160: Due to lack of knowledge, cannot form a belief, but deny the relevance of this data
to this suit.
31. Paragraph 171: Due to lack of knowledge, cannot form a belief as to claim in first sentence. Deny
claim in second sentence.
32. Paragraph 172: Deny singular nature of this statement of first sentence. Participants in the ICF/IID
program and HCBS program both have opportunities to access and select from among integrated day
services and activities.
33. Paragraph 176: Cannot admit or deny. This is an interpretation of law. Deny characterization of
ICFs/IID as “segregated settings.”
34. Paragraph 179: Due to lack of knowledge cannot admit or deny the accuracy of the figure in the first
sentence. Admits Defendants claim more than 40,000 people with I/DD are on wait lists.
35. Paragraph 181: Cannot admit or deny number of people with I/DD served with the IO waiver or the
status of the availability of nursing on the IO waiver. Deny virtually anyone can be served safely
with the IO waiver.
36. Paragraph 185: Deny county-boards fund non-federal share of all waivers. The State has issued
waivers funded entirely with State funds. Due to lack of knowledge, cannot form a belief as to the
remaining allegations in this paragraph.
37. Paragraph 186: Admit Ohio matches Medicaid’s contribution to most ICF/IID services with State
dollars, but deny county boards are relieved of all financial responsibility for ICF/IID services in all
cases. Deny remaining allegations in this paragraph.
38. Paragraph 188: Defendants have publicly stated a goal to offer more community settings. The State
has put forth a policy to downsize large ICFs/IID and convert beds to waivers, but ICF/IID residents
have overwhelmingly shown they prefer large ICF/IID settings.
39. Paragraph 189: Deny allegations. Plaintiffs fail to acknowledge that individuals who choose ICF/
IID homes typically have more severe or profound disabilities which affect their ability to engage in
integrated, competitive employment.
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40. Paragraph 191: Admit allegation in first two sentences. Deny allegations in last sentence.
41. Paragraph 195: Admits claims in first sentence. Due to lack of knowledge, cannot form a belief as
to the allegation in the last sentence.
42. Paragraph 196: Due to lack of knowledge, Intervenor-Plaintiffs cannot form a belief. We note that
Ohio’s Transition Plan was written in response to CMS rule changes that affect Ohio’s HCBS service
system. ICFs/IID are not part of Ohio’s HCBS service system and are not regulated by CMS HCBS
rules.
43. Paragraph 197: Admit recent state budget initiatives made exit waivers available to ICF residents.
Deny remaining allegations.
44. Paragraph 198: Admit state budget initiatives made diversion waivers available to people expressing
an interest in residential services. Deny remaining allegations.
45. Paragraph 199: Admit the State made “pre-admission counseling” available to those expressing an
interest in residential services and “options counseling” available to ICF/IID residents. Deny
remaining allegations.
46. Paragraph 200: Admit people with I/DD and their families need to be aware of options for both
community-based services and ICF/IID services. Deny such a class exists that should be certified.
Deny remaining allegations.
47. Paragraph 203: Admit Ohio’s HCBS service system is capable of serving people with I/DD who
choose and can handle community settings. Deny remaining allegations.
PART VI. A. First Claim for Relief
48. Paragraph 205: Intervenor-Plaintiffs restate their responses to Paragraphs 1-204.
49. Paragraph 206: Deny that a class exists that should be certified in this case. The IntervenorPlaintiffs do not oppose of the Plaintiffs seeking relief of their claims as individuals. They object to
the class action nature of this suit. The Intervenor-Plaintiffs do not have knowledge to form a belief
as to the nature and degree of the individual Plaintiffs’ disabilities and those of other Ohioans with I/
DD affected by this suit. Therefore, the Intervenor-Plaintiffs do not have knowledge to form a belief
as to the qualification of the Plaintiffs or others affected by this suit to participate in the Defendant’s
system of HCBS waivers.
50. Paragraph 207: Admit the Defendants are public entities, but due to lack of knowledge cannot form
a belief as to the remaining allegation.
51. Paragraphs 208 - 211: Deny such a class exists that should be certified. Deny remaining
allegations.
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PART VI. B. Second Claim for Relief
52. Paragraph 212: Intervenor-Plaintiffs restate their responses to Paragraph 1-211.
53. Paragraph 213: Deny that a class exists that should be certified in this case. The IntervenorPlaintiffs do not oppose of the Plaintiffs seeking relief of their claims as individuals. They object to
the class action nature of this suit. The Intervenor-Plaintiffs do not have knowledge to form a belief
as to the nature and degree of the individual Plaintiffs’ disabilities and those of other Ohioans with I/
DD affected by this suit. Therefore, the Intervenor-Plaintiffs do not have knowledge to form a belief
as to the qualification of the Plaintiffs or others affected by this suit to participate in the Defendant’s
system of HCBS waivers.
54. Paragraph 214: Due to lack of knowledge cannot form a belief.
55. Paragraph 215: Deny allegations.
56. Paragraphs 216-218: Deny such a class exists that should be certified. Deny remaining allegations.
PART VI. C. Third Claim for Relief
57. Paragraph 219: Intervenor-Plaintiffs restate their responses to Paragraphs 1-218.
57. Paragraph 220: Deny that a class exists that should be certified in this case. The IntervenorPlaintiffs do not oppose of the Plaintiffs seeking relief of their claims as individuals. They object to
the class action nature of this suit. The Intervenor-Plaintiffs do not have knowledge to form a belief
as to the nature and degree of the individual Plaintiffs’ disabilities and those of other Ohioans with I/
DD affected by this suit. Therefore, the Intervenor-Plaintiffs do not have knowledge to form a belief
as to the qualification of the Plaintiffs or others affected by this suit to participate in the Defendant’s
ICF/IID or HCBS waiver programs.
58. Paragraph 221: Due to lack of knowledge, cannot form a belief.
59. Paragraph 222: Deny allegations.
60. Paragraph 223: Deny that a class exists that should be certified in this case. Deny remaining
allegations.
PART VII. Prayers for Relief
61. Intervenor-Plaintiffs deny that a class exists that should be certified in this case. We do not object to
the individual Plaintiffs pursuing their interests before this Court. We object to the class action
nature of that relief. Intervenor-Plaintiffs are without knowledge to form a belief as to the
appropriateness of relief requested to satisfy the individual claims of the individual Plaintiffs.
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