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Clark Hill’s Response uses a great deal of text to fight the facts, urging that its 

gloss of certain facts would defeat a case for liability or punitive damages.  There are 

many disputed facts, and, at the end of the day, a jury will resolve disputed facts.  The 

Court’s role here is different.  Does the Receiver present sufficient facts that, if resolved 

by the jury in the Receiver’s favor, would justify a claim for punitive damages.  The 

Court does not resolve facts but determines whether there is a prima facie case to go to 

the jury. 

Clark Hill makes two factual assertions that are key to the prima facie punitive 

damages claim and determining Clark Hill’s role in aiding and abetting breaches of 

fiduciary duties: (1) that Beauchamp advised DenSco it could not take any investor 

money without making full disclosure and believed DenSco (through Chittick) made 

adequate disclosures to investors in and after January 2014; and (2) that Clark Hill 

fulfilled its mandatory ethical duty to withdraw from the representation in May 2014 

when Clark Hill admits that it knew Chittick was selling securities without making 

material disclosures in a new Private Offering Memorandum. (See Response at 6 

(arguing that oral advice of necessary disclosures shows there is not evidence of 

knowledge); at 7 (arguing that Clark Hill lacked knowledge of breach and did not assist 

in the breach because Clark Hill terminated representation when it learned of the 

breach); at 11 (arguing that Clark Hill cannot have assisted because “Beauchamp 

advised DenSco that it must disclose the double-lien issue” and “Chittick understood 

this advice”).  This Reply focuses on these issues because Clark Hill’s defense hinges 

on these assertions to dispute two elements of the underlying aiding and abetting claim: 

They argue their facts show that Clark Hill lacked knowledge of DenSco’s breach of 

fiduciary duty and that Clark Hill did not assist in the breach of fiduciary duty. 

If there are facts from which a jury can conclude that Clark Hill did not advise 

DenSco to stop raising money without full disclosure, and that Clark Hill did not 

withdraw from representing DenSco when it learned Chittick was causing DenSco to 
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sell securities without full disclosure in a new Private Offering Memorandum, those 

facts are sufficient for a prima facie case on punitive damages. 

The Receiver contends that the jury will find that Beauchamp’s and Clark Hill’s 

version of facts on these issues (among others) are based on after-the-fact untruths that 

Clark Hill and Beauchamp invented after Mr. Chittick’s suicide, when they knew 

serious liability claims may be coming, all part of a pattern of concealment of their total 

disregard of the rights of DenSco.  (See Receiver SOF ¶¶ 263-64, 350-361.)  The 

version of facts on which Clark Hill depends lacks credible evidence, much less 

evidence sufficient to conclusively rebut the Receiver’s prima facie case for punitive 

damages. 

If the jury agrees with the Receiver on these issues, then there is no doubt it 

could also reasonably find that the Receiver has proven its case for punitive damages.  

These acts and many others demonstrate how Clark Hill and Beauchamp substantially 

aided in Chittick’s misconduct, disregarded blatant conflicts of interest between 

Chittick and DenSco, and “consciously disregard[ed] the unjustifiable substantial risk 

of significant harm” to DenSco.  Hyatt Regency Phoenix Hotel Co. v. Winston & 

Strawn, 184 Ariz. 120, 132 (App. 1995) (holding that evidence of a conscious disregard 

for client’s rights, exposure of client to unjustifiable risks of liability, and concealment 

of conflict of interest were sufficient to show an “evil mind”). 

I. It is clear there is a prima facie case that Beauchamp failed to advise 
Chittick that DenSco could not take additional investor funds without full 
disclosure and that DenSco, at Chittick’s direction, was in fact raising funds 
without full disclosure. 

Clark Hill contends that Beauchamp (1) orally advised Chittick that DenSco 

could not sell securities (including rolling over existing, expiring promissory notes) 

without full disclosure of material facts, and (2) reasonably believed that Chittick was 

making full disclosure because Chittick told him he was.  They concede the 

significance of the jury believing these assertions, arguing that these facts show that 

Beauchamp lacked knowledge that Chittick was breaching fiduciary duties he owed  
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DenSco by causing the Company to sell securities without proper disclosure.  

(Response at 6-7; id. at 11 (arguing that Beauchamp could not have assisted in 

DenSco’s violation of securities law because “the defendant had no knowledge his 

client was raising money without disclosure”). 

The evidence set forth in the Receiver’s Statement of Facts is more than enough 

to establish a prima facie case that Clark Hill’s version of events is incorrect, and that 

Beauchamp was well aware that Chittick was causing DenSco to sell securities to 

investors without full disclosure, and that Beauchamp worked to protect Chittick (an 

officer who was breaching fiduciary duties he owed DenSco) rather than DenSco (his 

actual client), in securities law violations that exposed DenSco to ever mounting 

financial exposure. See Hyatt Regency, 184 Ariz. at 132 (“evil mind” established by 

evidence that in representing conflicted parties, lawyer “consciously disregarded” one 

party’s rights and exposed that party “to unjustifiable risks of” liability). 

Clark Hill’s case depends on Beauchamp’s deposition testimony.  Clark Hill 

asserts:  “[d]uring this time [January – February 2014], Mr. Chittick assured Mr. 

Beauchamp that he was making the necessary disclosures to investors providing new or 

rollover funds on an as-needed basis, and that he had informed a select group of 

investors about the double lien issue and the workout plan.”  (See DSOF ¶ 70.)  The 

only evidence cited for that assertion is Beauchamp’s deposition. 

Clark Hill’s litigation-era contention does not line up with the contemporaneous 

facts.  There is this January 12, 2014 email exchange, where Chittick tells Beauchamp 

he “spent the day contacting every investor that has told me they want to give me more 

money,” and that he will raise millions, and Beauchamp responds:  
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(Receiver SOF Ex. 129 (excerpt).)  Rather than ask how Chittick could raise so much 

after disclosing the troubling circumstances of his improper and risky lending practices, 

or anything about the disclosures, Beauchamp congratulates Chittick for being able to 

extract so much, and continues helping him with the forbearance. 

And there is Chittick’s corporate journal, in which he writes in January 2014 that 

“I can raise money according to Dave.”  In February—well after the January 12 email 

above, and long after the only existing Private Offering Memorandum (POM) had 

expired—that Beauchamp “is telling me I have to tell my investors,” and later in 

February that he and Beauchamp “talked about telling my investors; we are going to put 

that off as long as possible so that we can improve the situation as much as possible.”  

(Receiver SOF Ex. 82 at RECEIVER_000045, 49, 51.)  There is more, of course, laid 

out in the Receiver’s Statement of Facts, but just these examples show that Clark Hill’s 

actual conduct was different than it claims. 

The Response states (at 7) that the January 12 email is “consistent” with 

Beauchamp advising that money could be raised with adequate disclosures.  Suffice to 

say that the Receiver believes the jury will disagree, especially given that Chittick’s 

email nowhere references disclosures.  In any event, this explanation only underscores 

that the Receiver has made out a prima facie case—the jury can decide whether Clark 

Hill’s story is believable. 

As for the corporate journals, Clark Hill argues (at 7-8) that they should be 

ignored as “inadmissible.”  As shown in the Receiver’s response to Defendants’ motion 

in limine on that topic, among other things, these journal entries are plainly admissible 

under Rule 806 to impeach Clark Hill’s use of Chittick as an out-of-court declarant.  

(See 6/28/2019 Response to Defendants’ Mot. in Limine at pp. 4-5 and 12-13.) 

Moreover, Clark Hill’s suggestion that the various “red flags” that Beauchamp 

ignored do not show knowledge is unpersuasive.  That argument ignores what 

Beauchamp knew—not just what he failed to investigate.  For example, the January 

2014 demand letter on its face tells Beauchamp that Chittick already was not following 
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the 2011 POM and was already creating millions in exposure for DenSco as a result.  

(See, e.g., Receiver SOF ¶ 172.) 

II. There is no dispute that Clark Hill had a mandatory duty to withdraw in 
2014, and the Receiver has made a prima facie showing that Clark Hill did 
not withdraw but instead helped Chittick in deliberate disregard of 
DenSco’s interests. 

The Response also concedes that the jury must believe that Clark Hill terminated 

its representation of DenSco in May 2014, since Clark Hill claims to have learned then 

that Chittick was causing DenSco to engage in securities fraud (see Response at 7 

(arguing that alleged fact of withdrawal proves lack of knowledge of breaches of 

fiduciary duties)), and could not have continued representing DenSco once it learned of 

that fact.  See Ariz. R. Sup. Ct. 42, ER 1.2(d) (“A lawyer shall not . . . assist a client, in 

conduct that the lawyer knows is criminal or fraudulent . . . .”); ER 1.16 (requiring 

lawyer to “withdraw from representation . . . if . . . the representation will result in 

violation of the Rules . . . or other law”); ER 4.1 ([A] lawyer shall not knowingly . . . 

fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal 

or fraudulent act by a client . . . .”). 

If a jury finds that Clark Hill did not, in fact terminate its representation of 

DenSco in May 2014, then the jury can only conclude that Clark Hill aided and abetted 

Chittick’s breaches of the fiduciary duties he owed DenSco by causing DenSco to sell 

securities in violation of securities laws before and after May 2014.  

Although Clark Hill argues its version of the facts, the Receiver has more than 

enough evidence to present to the jury the question of whether Clark Hill actually 

withdrew from representing DenSco.  There is simply no corroborating evidence that 

Clark Hill withdrew.  Rather than withdraw, Clark Hill agreed with Chittick to stop 

drafting a new POM, and gave DenSco a year or more to work out of its financial hole 

before making any disclosures to investors.  (Receiver SOF ¶¶ 283-304.)  If a jury 

reaches that conclusion, it can decide whether to impose punitive damages on Clark Hill 

for aiding and abetting Chittick’s breaches of fiduciary duties owed DenSco, by causing 
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DenSco to continue selling securities in violation of securities law and taking other 

actions that were not in the Company’s interest. 

A. No documents support Defendants’ story about withdrawal. 

As fleshed out in the Receiver’s Statement of Facts, the evidence shows that 

Clark Hill has not a shred of evidence for the termination—no note to the file, no email, 

no memo—other than the inconsistent self-serving statements made following 

Chittick’s suicide and during this litigation.  (See Receiver SOF ¶¶ 350-361; see also 

Receiver SOF Ex. 6 (Beauchamp Dep.) at p. 197:13-21 (testifying that Chittick told him 

“don’t bother” sending a letter when asked why “there was not a single piece of writing 

in May of 2014” regarding termination).)  The Receiver contends that is so because it 

did not occur. 

In the Response, Clark Hill makes the illogical argument (at 9) that the lack of 

documentation of termination is not “clear and convincing” evidence of non-

withdrawal.  That is, Clark Hill contends that the Receiver needs to show documents to 

prove that some event did not take place.  But it is Clark Hill who has asserted that 

some secret and undocumented termination took place without so much as a note to the 

file.  The Receiver submits that Defendants’ testimony on that point is simply not 

credible and, rather, is part of a pattern of concealment of their involvement with 

Chittick’s breaches of duty owed to DenSco. 

Moreover, the record shows that the absence of any documentation in this 

particular context is unusual and telling.  Scott Rhodes, Clark Hill’s expert and a former 

risk manager for a large law firm, concedes that when a matter has been completed, the 

best practice is that the client should be informed by a written communication.  (See 

Reply Ex. A (Rhodes Dep.) at p. 33:6-24); see R. Mallen, Legal Malpractice (2019 ed.) 

at § 2.45 (a written disengagement letter is the best practice to resolve doubts about 

whether the attorney client relationship ceased).  Neil Wertlieb states that based on 

custom and practice, “I would have expected under these circumstances that the 

Defendants would have communicated the fact of their withdrawal in writing to Mr. 
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Chittick, and would have also had some form of internal documentation with him.”  

Wertlieb Report at page 24. 

In fact, beyond merely documenting the withdrawal, this is the type of situation 

where a lawyer should make a so-called “noisy” withdrawal.  (See Reply Ex. A 

(Rhodes Dep.) at pp. 96:21-101:18 (agreeing that Clark Hill could have made a “noisy” 

withdrawal if DenSco is committing securities fraud)).  Clark Hill could contact 

investors to reveal the withdrawal and that investors should not rely on any POM 

prepared by Clark Hill/Beauchamp.  (Id. at pp. 99:14-100:21.)  See ER 1.2 Comment 11 

(“In some cases withdrawal alone might be insufficient . . . In extreme cases, a lawyer 

may be required to disclose information relating to the representation to avoid being 

deemed to have assisted in the client’s crime or fraud.”); ER 1.13(c)(2) (If a violation is 

“reasonably certain to result in substantial injury to the organization, then the lawyer 

may reveal information relating to the representation”).  This is the “extreme” case.  

DenSco is selling securities using an outdated POM that Beauchamp prepared, and that 

Beauchamp knows is both expired and materially inaccurate.  Although the parties’ 

experts dispute whether a noisy withdrawal was required here, Clark Hill’s failure to 

make a noisy withdrawal (and, indeed, the apparent failure to even consider it 

internally) is a fact from which the jury can infer there was no withdrawal at all. 

The jury can also infer there was no withdrawal from the absence of 

documentation for other reasons.  Beauchamp took notes of telephone calls with clients 

(and when Clark Hill believes they are helpful, they have cited them).  There is not one 

contemporaneous note of a termination.  In addition, Clark Hill continued to work on 

the forbearance agreement after the alleged termination, and continued to send bills 

with the same cover letter.  The file has no mention of termination, and Clark Hill’s file 

on the POM was never closed.  Beauchamp says he talked with the general counsel, but 

the general counsel has no recollection of a discussion.  Where the circumstances of 

securities fraud cry out for the lawyer to document the withdrawal, and to spell out what 
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the client is supposed to do to comply with the law in bold face type, the lack of a 

writing is a significant evidentiary fact 

B. The documents corroborate that there was no withdrawal. 

The deposition testimony on which Clark Hill relies cannot stand up to the 

documentary evidence the jury will receive.  Beauchamp testified that he verbally 

advised Chittick about required disclosures and then terminated Clark Hill’s 

representation of DenSco in a conversation with Chittick, and that Chittick 

acknowledged the termination, telling Beauchamp “don’t bother, don’t send me a 

letter.”  (See Receiver SOF Ex. 6 at p. 197:18-21.)  But that claim, which is not 

supported by any document in Clark Hill’s file, is at odds with Chittick’s near-daily 

Corporate Journal and pre-suicide letters.  (See, e.g., Receiver SOF Ex. 136 at 

RECEIVER_0000 (2/21/2014 entry stating “I talked to Dave . . . We talked about 

telling my investors; we are going to put that off as long as possible so that we can 

improve the situation as much as possible”); Receiver SOF Ex. 38 (Iggy Letter) (“I 

talked my attorney in to (sic) allowing me to continue without notifying my investors.  

Shame on him.”); Receiver SOF Ex. 138 (Investor Letter) (“David blessed this course 

of action.”).  These statements are admissible under Ariz. R. Evid. 806 to impeach 

statements that Beauchamp says Chittick made to him. 

Beauchamp’s conduct is also relevant evidence that the jury can consider.  In 

March 2015—ten months after the alleged termination—Beauchamp emailed Chittick 

to invite him to lunch, an unusual request from a lawyer who now claims to have 

terminated the representation because Chittick refused to follow his advice.  

Beauchamp asked to meet to see “how things have progressed” and to “listen to your 

concerns and frustrations with how the forbearance settlement . . . was handled.”  He 

explained, “I second guessed myself concerning several steps in the overall process, but 

I wanted to protect you as much as I could.”  Beauchamp said, “I tried to let time pass 

so that we can discuss if you are willing to move beyond everything that happened and 

still work with me.” (See Receiver SOF Ex. 135.)  The email says nothing about 
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terminating a client who wouldn’t follow advice, but instead praises Chittick for his 

actions. 

Instead of confirming a 2014 withdrawal, this evidence shows that Clark Hill 

gave Chittick a year to work things out without a new POM or other adequate 

disclosure to investors.  (See, e.g., Receiver SOF Ex. 136 at RECEIVER_000102 

(Corporate Journal entry stating “I got an email from Dave my attorney wanting to 

meet.  He gave me a year to straighten stuff out.  We’ll see what pressure I’m 

under to report now.”) (emphasis added).)  Clark Hill’s response (at 9-10) is 

conclusory: “the March 2015 email . . . is also not clear and convincing evidence that 

Mr. Beauchamp did not terminate the relationship in May 2014, nor does it warrant the 

conclusion that multiple attorneys are lying under oath.”  Maybe a jury will agree with 

Clark Hill’s trial-testimony explanation.  But the Receiver is entitled to have that 

question decided by the jury. 

C. Daniel Schenck’s testimony—offered to corroborate Beauchamp—is 
of little help to Clark Hill, and does not change that the evidence 
should go to the jury. 

Looking for anything to corroborate Beauchamp’s deposition, Clark Hill turns to 

the associate who worked with Beauchamp from time to time, Daniel Schenck.  Clark 

Hill states (at 9) that “Schenck testified that Clark Hill terminated its representation of 

DenSco with regard to securities work in May 2014.”  It is no wonder they summarize 

rather than quote him.  After testifying that Beauchamp told him they were 

“terminating” DenSco, he later testified on further reflection that he did not recall 

whether Beauchamp used the word “terminate the client or not,” and it was not clear to 

him whether the firm was ceasing work on the POM or withdrawing from 

representation altogether.  (See Reply Ex. B (Schenck Dep.) at pp. 118-121.)   

This is weak corroboration.  Schenck had no conversations with the client on the 

topic and was not part of the supposed conversations between Beauchamp and Chittick 

regarding termination.  Instead, he was told to stop work on the POM and then told to 

continue other work on the forbearance agreement.  This is consistent with what the 
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Receiver submits occurred:  Clark Hill agreed to help Chittick dig out of his hole by 

delaying work on the POM while he knew Chittick continued causing DenSco to 

violate securities laws in breach of its fiduciary duties to investors.  

III. There is ample evidence of Defendants’ “evil mind.” 

The Response also contends that the Receiver cannot prove that Defendants 

acted with an “evil mind.”   The Reply will not engage in a tit-for-tat on the evidence on 

this point; the Statement of Facts presents ample evidence to allow a jury to find that 

Beauchamp and Clark Hill “engaged in aggravated and outrageous conduct with an evil 

mind” that caused greater harm.  Hyatt Regency, 184 Ariz. at 132.  As set out in the 

Motion and Statement of Facts, the jury can reasonably conclude that Beauchamp’s 

actions helping with the forbearance agreement, failing to adequately advise DenSco 

and insist on full disclosure while money was being raised, failing to withdraw and 

instead giving Chittick even more time to execute the forbearance agreement, all while 

knowing that DenSco had violated and was violating its duties to investors, were all 

done “deliberately” and while “consciously disregarding the unjustifiable substantial 

risk of significant harm” to DenSco.  Hyatt Regency, 184 Ariz. at 132. 

The failure to withdraw in particular, despite the clear and apparent conflict of 

interest between Chittick and DenSco, and Chittick’s clear failure to follow advice, is 

more than negligence.  The failure to withdraw while continuing to help protect Chittick 

with the forbearance agreement was “so reckless and irresponsible that such conduct 

. . . constituted a gross departure from the standard of care.”  Wertlieb Report at 63.  In 

other words, Beauchamp left his duties to DenSco behind and deliberately committed 

himself to protecting Chittick’s and his own interests, hoping against all reason that 

Chittick could dig DenSco out of its hole by disregarding securities laws and continuing 

lax lending practices.  This is just the sort of outrageous conduct by a lawyer that gives 

rise to punitive damages.  See Hyatt Regency, 184 Ariz. at 132-33 (finding evidence 

sufficient to show an “evil mind” when lawyer represented conflicted parties without a 
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waiver, “consciously disregarded” one of the party’s rights, concealed the conflict until 

it was too late). 

Finally, the Response’s arguments that the post-suicide conduct is irrelevant is 

unpersuasive.  The post-suicide conduct—representing the Estate of Chittick and 

DenSco despite obvious conflicts, concealing the conflict, colluding with Estate lawyers 

to stall and conceal documents from the Receiver—is relevant, and is an additional 

ground on which the jury could award punitive damages.  It shows that Beauchamp was 

willing to disregard DenSco’s interests to protect his own and Clark Hill’s.  The jury 

should be allowed to determine if this conduct is outrageous and done with an “evil 

mind.” 

IV. Conclusion. 

For the foregoing reasons, the Court should grant the Receiver’s motion.  

RESPECTFULLY SUBMITTED this 27th day of June, 2019. 

 OSBORN MALEDON, P.A. 
 
 
By /s/Colin F. Campbell  

Colin F. Campbell 
Geoffrey M. T. Sturr 
Joseph N. Roth 
Joshua M. Whitaker 
2929 North Central Avenue, 21st Floor 
Phoenix, Arizona 85012-2793 

Attorneys for Plaintiff  
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Marvin C. Ruth 
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Phoenix, Arizona 85004 
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Attorneys for Defendants 
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