Europe’s Warnings on Climate Change
Belie More Nuanced Concerns
By Lawrence A. Kogan *
A Political ‘Line Drawn in the Sand’
At the recent G8 summit in Heiligendamm, Germany, the current president of the European Union and
Chancellor of Germany, Andrea Merkel, drew a political ‘line in the sand’ by demanding that national
governments devise new constraints on human carbon dioxide emissions believed to contribute to global
warming and climate change.
In doing so, she essentially expressed contempt for a prior U.S. communiqué signaling a fundamental
difference in approach to this issue (i.e., the pursuit of technology-based solutions rather than
mandatory emissions caps)1. Ms. Merkel also ignored the positions of other nations, such as Australia,
China and India, which prefer the American approach. Indeed, she admonished governments skeptical of
the growing hysteria surrounding climate change that all international negotiations on reducing global
carbon emissions shall remain within the existing United Nations structure, which she insisted, was
“non-negotiable”.2
While Ms. Merkel called for post-2012 government actions addressing climate change to fall squarely
within the UN Kyoto Protocol framework, one must question the degree to which her message was
nuanced. Did she intimate that other unrelated UN environmental treaties also would be involved? And,
given the close dynamic between air and water, is one of them likely to be the UN Convention on the
Law of the Sea?
World Businesses Placed on Notice
UK Foreign Secretary Margaret Beckett issued a similar warning to the world’s businesses. She
implored them to become actively engaged in the UN-based multilateral process of forming global
agreements to curb climate change in order ‘to cut their own business risks’. If they did not comply, she
advised, they would have to accept the inevitable ‘economic devastation of an unstable climate’.
Clearly, Ms. Beckett’s appeal was directed toward industries’ profit-loss sensibilities – i.e., business’
aversion to economic risk. Yet, she had more within her sights than just property-casualty and business
interruption (insurance) losses. Business involvement was also crucial, Ms. Beckett said, in order to
prevent “governments from getting it wrong”. Apparently, this means preventing the economic
devastation that governments could wreak through politically arbitrary and imprudent policies that result
in costly lawmaking and ‘over-regulation’, the introduction of ill-conceived and counterproductive
economic incentives3, and the encouragement or support of top-down or ostensibly ‘private’ corporate
accountability/social responsibility mandates that trigger market distortions.4
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Sound Science Ignored, Fear Promoted
While standing their political ground, it was apparent that Madams Merkel and Beckett had side-stepped
the important scientific debate that continues to rage throughout the world. This debate concerns the
extent to which certain human activities can actually be shown to cause measurable global warming or
to merely correlate with a barely observable rise in global temperatures that may or may not prove
cyclical in nature. Ordinary scientists, engineers and business people, the world over, know quite well
that there is a marked difference between causation and correlation, and that they can make rationallybased decisions in their daily lives guided only by the ‘knowables’ in life rather than the
‘unknowables’.5
The failure of these European leaders to discuss this issue, therefore, suggests a nuanced effort to base
intergovernmental regulatory policy on popularly fanned fears about largely hypothetical, unpredictable
and/or unknowable future natural and man-made hazards that have not yet been shown to pose direct
ascertainable risks to human health or the environment. In other words, it is a disguised attempt to
establish a new nonscientific international standard upon which national governments may rely to justify
greater control over human economic activity and to base a new genre of trade protectionism.
Within European and UN legal circles, this standard is referred to as the extra-WTO Precautionary
Principle.6 Many over-regulated European industries, including those in the automobile, chemicals,
forestry
products,
poultry
and
livestock,
electronics
and
electrical
equipment,
pharmaceutical/biotechnology and genetically modified food, feed and seed sectors, hope to benefit
from the EU Commission’s global campaign to export onerous and costly precautionary principle-based
regulations abroad.7 If adopted worldwide, such an unscientific standard would permit nations to
severely restrict ANY inter- and intra-state trade, finance and technological innovation based on putative
evidence of merely a correlation between a suspect product, substance or activity and some observable
or anticipated change in the environment. It would also, in effect, permit governments (e.g., Germany,
United Kingdom, The Netherlands,8 Finland, Sweden) 9 to tax the ambient air and water that we all use
to survive and prosper – i.e. the ‘global commons’ 10 11 12 - under the pretense of promoting sustainable
development.13
In fact, Ms. Beckett invoked this rationale at the UN Security Council this past April, while Britain held
its presidency.14 She insisted that the UN Security Council expand its jurisdictional mandate,
traditionally limited to ‘prevention of conflicts’ and ‘maintenance of international peace and security’,
so that it also covers ‘collective global environmental threats’ to sustainable development, such as
climate change.15 It is not surprising, then, that she based her Security Council campaign on the recently
issued Stern and UN Intergovernmental Climate Change Committee Reports16. Many left-leaning
politicians, scientific academies and environmentalists in Europe and the United States have likewise
used these controversial reports to squelch the scientific debate over the causes and effects of climate
change.17
Curtailing Individual Rights and Freedoms, Especially that of Private Property
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European leaders attending the G8 summit eagerly promoted strict centralized mandatory global
emissions cap regulations as the sin qua non solution to what they perceive as the ‘greatest global hazard
ever faced by humankind’. But, they also avoided discussion of the adverse impact that such rules
would likely have on the ‘common’ people who national governments are entrusted to protect. In other
words, they engaged, once again, in the French art of nuance a/k/a ‘code language’ to obscure the truth
and prevent consideration of other plausible methods of problem-solving.18
The inconvenient truth these leaders have endeavored to hide is that, during the 21st century, protection
of the environment will increasingly take priority over protection of human economic and political rights
– i.e., private property and free speech. Unfortunately, only Czech President Vaclav Klaus has thus far
demonstrated the character and determination to publicly expose and challenge this new ethic. In a
recent Financial Times editorial, he argued that, “the biggest threat to freedom, democracy, the market
economy and prosperity now is ambitious environmentalism”, which he equates with “a sort of
centralized planning” reminiscent of communism. In his estimation, “The issue of global warming is
more about social than natural sciences and more about man and his freedom than about tenths of a
degree Celsius changes in average global temperature.”19
Surely European leaders readily acknowledge this simple truth amongst themselves. However, admitting
it to the world is an entirely different matter. President Klaus not only deserves kudos for his honest
assessment, but also a public hearing.
Environmental Concerns Mask Deeper Constitutional Questions
As with magic, there is more to this new ethic than meets the eye. Further inquiry reveals how Europe’s
global campaign against climate change and ‘globalization’ is ultimately grounded in its own existential
struggle to survive as a political entity in the 21st century.20 It is probable, as President Klaus intimates,
that European leaders have fabricated, or at the very least, seriously exaggerated, the external threat of
global climate change in order to justify the need for all European nations and citizens to work together
under the auspices of a pan-European federal constitution.
The ability of European national governments to influence ‘globalization’ and mitigate its adverse
environmental and economic effects on ordinary Europeans has waned rather than grown in recent
years, and this, in no uncertain terms, terrifies them. European leaders believe they can best preserve
Europe’s unity, identity and raison d’etre by diverting the public’s attention away from the failed draft
European constitution and by redirecting government energies (‘soft power’) collectively onto the world
stage. Consequently, the need to “compensate for the declining problem-solving ability of the nationstate in the globalizing context” has quickly become the ‘order of the day’. And, although problemsolving appears precautionary in nature from an enlightened environmental point of view, it also serves
a purely defensive purpose – to reverse European industries’ long-declining global competitiveness by
responding to popular calls for trade protectionism. In the words of French President Nicholas Sarkozy,
Europe must “protect its citizens [by] buying them time to adapt to the pressures of globalization”.21
Indeed, problem-solving has long been cited as one of three governance models/rationales legitimating
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the need for a pan-European constitutional framework. Apparently, the other two rationales, namely,
common political and ethical values and community-based fundamental rights,22 had not yet sufficiently
matured23 to persuade European citizens (particularly, the Dutch, French and British) participating in the
2005 referenda that the more-than-300-page draft European constitution was in their best interests to
ratify.24
As a result, some European leaders (notably Andrea Merkel,25 Romano Prodi26 and Nicholas Sarkozy27)
have since reconsidered these models and refocused their attention on problem-solving as the means to
promote some level of constitutional convergence. However, given their obsession with climate change,
the type of problem-solving these leaders have in mind is more likely external to the European Union –
i.e., global in nature.28 Whether recent closed-door efforts to resurrect certain aspects of the failed draft
constitution are ultimately successful will depend on the form that the revised document assumes. Will
the result be a new ‘slimmed-down’ treaty of confederation or a ‘rebranded’ federal ‘treaty-plus’?29
Given the growing opposition to the creation of a European federal government from EU member states
such as Britain,30 the Czech Republic, Poland and Slovakia,31 this is at best uncertain.
Individual Constitutional Rights Are Not the Same in Europe and America
What is most troubling about this external strategy rationale is its failure to expressly recognize and
safeguard the fundamental individual rights of European citizens.32 This result obtains because the
constitutional rights of European citizens have long been viewed as ‘positive rights’ granted by the state
to the people, rather than as ‘negative rights’ of the people recognized by the state.
A brief review of German legal and political history is quite revealing. According to Humboldt
University law professor Dieter Grimm, the constitutions and bills of rights previously enacted by
successive German monarchs were intended to preserve the legitimacy and survival of their dynasties,
and little more. As a result, they created ‘positive’ rather than ‘negative’ rights that subsequently failed
to endure the political whims of national parliaments and to secure consent from short-term-minded
monarchs and unelected bureaucracies.33
And, a review of France’s constitution is also instructive since it reveals the current status of private
property rights in Europe. The French Constitution was recently amended in 2005 (for the 19th time
since 2000) to include a new environment charter that provides French citizens with the ‘positive’ “right
to live in a balanced healthy environment”.34 The charter contains a series of environmental rights and
responsibilities35 that are consistent with those already found in European regional law. For example, the
charter’s right of access to environmental information36 is similar to that provided under the UN’s
regional Aarhus Convention.37 The Environment Charter is therefore likely to suspend the requirement
of legal ‘standing’ to enable any member of the public “affected or likely affected by, or having an
interest in environmental decision-making”38 to demand an assessment, and then challenge the potential
environmental impacts, of proposed economic activities to be undertaken on privately owned property.39
Consistent with regional European law40, the charter, in effect, creates a concomitant constitutional
public right of action exercisable by private citizens, and a public obligation to ensure sustainable
development,41 each grounded in the extra-WTO Precautionary Principle.42 According to French leaders,
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it clearly reflects “France’s commitment to global governance of the environment and to [the] creation
[of] a United Nations Environment Organization”43 (emphasis added) that also “would require
compulsory financial contributions” from global taxpayers at the expense of individual private property
rights.44
With this type of thinking, it is no wonder that neither the EU Charter of Fundamental Rights 45 nor the
European Convention on Human Rights 46 recognizes the express negative right of European citizens to
private property.
According to at least one scholar, European citizens are deemed to enjoy only an implied conditional
right 47 to private property that is highly subject to ‘collective power’ and the ‘public interest’ – i.e., the
‘general will’.48 For example, it is these forces49 that often determine the scope and extent of an
individual property right and how ‘fair compensation’ is to be calculated in the event government ‘takes’
property.50 This means that property rights are generally not thought of as being in opposition to
collective power and the public interest51, as they are in the U.S. In other words, individual property
interests within Europe are viewed consistent with national and regional societal interests, and are thus
susceptible to override by social interest-prone national and regional parliaments and to reinterpretation
by progressive European national and regional courts legislating from the bench.
It is, perhaps, because the relationship between EU member state and European constitutional law has
long remained in flux, especially on this point, that some European leaders are now endeavoring to
amend the existing foundational treaties of the European Union/ European Community (e.g., the Treaty
of Nice) so that they expressly incorporate what has, up until now, been recognized by European courts
as only an implied right to property.
By contrast, the Fifth Amendment to the U.S. Constitution recognizes the negative right of exclusion
possessed by American citizens. It also subjects government to the legal obligation to pay the property
holder ‘fair and reasonable compensation’ where government is able to show that it has legally ‘taken’
private property for a necessary and bona fide ‘public use’, considering the degree to which government
action has impaired the exercise of the property right ‘taken’ (i.e., the economic and social dislocation
suffered by the property holder).52 It must be remembered that the U.S. ‘Bill of Rights’ circumscribes
and informs the U.S. Constitution, and both documents anticipated the natural and common law right to
property already possessed by individuals that each successive American government has sworn to
protect for nearly 220 years. Consequently, the U.S. Bill of Rights, unlike its European counterparts,
expressly recognizes and protects private property as a fundamental natural ‘negative right’ as against
the arbitrary inclinations of government53, as well as, against the rights of all others.
Conclusion – Europe Should Get its Own House in Order Before Pitching Global Climate Change
Solutions
Most Americans will find it difficult to accept the evolving European governance model as a plausible
archetype for the ethically responsible global society envisioned by European leaders. As long as that
model continues to be anchored in an unreformed UN promoting precautionary principle-based
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regulatory treaties, and remains premised on heavily subsidized socialist welfare-state economics,
conditional positive individual rights and a sense of political correctness that favors consensus in lieu of
debate, Americans are likely to be afforded fewer constitutional private property protections against
wanton governmental intrusion than they are already guaranteed by the U.S. Constitution’s Bill of
Rights.
Considering the unsettled political and legal order within a motion-bound European Union uncertain of
its own identity and destiny,54 all Americans, especially those serving in the U.S. Congress, should
therefore be leery of Europe’s prescribed collectivist regulatory solutions to exaggerated global threats
such as climate change.55 European aspirations for a greater role on the world stage are admirable but
evidently premature. Europeans would be wise to tend to their internal housekeeping affairs before
embarking on ambitious global projects that are clearly beyond their current competencies and
capabilities to achieve. This is likely to be the greatest contribution that Europe can make to U.S.
national interests56 and to the world at large.

* Lawrence A. Kogan is an international business, trade, and regulatory attorney. He is CEO of the Institute for Trade,
Standards and Sustainable Development Inc., (ITSSD), a Princeton, New Jersey-based non-partisan non-profit international
legal research and educational organization that examines international law and policy as it relates to trade, industry and
positive sustainable development around the world.
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