SUPREME COURT DECISION

Bad Faith

Thornton v. Am. Interstate Ins. Co., 897 N.W.2d 445 (Iowa 2017), reh'g denied (June 22, 2017).
Background. The plaintiff was paralyzed below his chest when he rolled his semi-truck when the load shifted. The insurer disputed whether the employee was permanently and totally disabled (PTD) and contested his petition for a partial commutation (lump-sum) award while it continued to pay full weekly PTD benefits and explore settlement. The Iowa Workers' Compensation Commissioner determined the employee was PTD and granted his petition for partial commutation. The employee sued the insurer for common law first-party bad faith. A jury awarded $25 million in punitive damages and $284,000 in compensatory damages.
The insurer argues that (1) it cannot be found in bad faith when it voluntarily and continuously paid stipulated weekly PTD benefits due under its policy, (2) the district court erred by deciding the insurer acted in bad faith as a matter of law, (3) insufficient evidence supports the compensatory damage awards, and (4) the punitive damage award is unconstitutionally excessive under the Federal Due Process Clause.

The evidence the jury had to consider was as follows: two weeks after the accident, American Interstate received a medical opinion from Thornton's examining physician that Thornton was PTD. It set reserves for Thornton's care at $762,644, an amount based on PTD. Baum later testified she did so because she “believed that the injury was severe enough ... to easily classify as a perm total.”

Eventually, Thornton's treating physician, concluded Thornton had reached maximum medical improvement (MMI). Thornton told the adjuster he did not want to discuss settlement options with American Interstate until his divorce was finalized. American Interstate honored his request, continuing to pay him weekly benefits at the PTD rate. In July, when internally discussing Thornton's file, the adjuster noted she had not assigned a permanent partial disability percentage to Thornton because “[t]his [claimant] is now a quadriplegic.... [H]e will be a perm[anent] total case.” In January 2012, Thornton contacted the adjuster and told her his divorce was finalized and he was ready to discuss settlement. The settlement options presented were all on a closed file basis.

A petition was filed and settlement discussions continued. The carrier continued to want a closed file and Thornton rejected that. A mediation was also unsuccessful.

After a conference with the treating doctor, the defense lawyer informed the adjustor that “Due to Dr. Rogge's opinions not being favorable to our defense, a follow-up written report will not be requested.” He added, “As originally evaluated, there really is no possible situation where Claimant is not going to be found to be permanently and totally disabled in this matter.” Defense counsel recommended that the carrier agree to a settlement for PTD and warned that the deputy commissioner may find “the defense unreasonable, issuing sanctions for the costs of the litigation.” American Interstate nevertheless elected to proceed with the hearing contesting PTD. The deputy found Thornton PTD and ordered American Interstate to continue paying Thornton the weekly benefits.
Eleven days later, Thornton petitioned for a partial commutation of benefits, seeking a lump sum of $761,957 to purchase a home, pay attorney fees, and invest with the assistance of a money manager. American Interstate resisted the petition.

 The deputy granted a partial commutation. The deputy found the risk of Thornton depleting the funds to be “minimal” and stated, “It would be hard to imagine a clearer scenario where a partial commutation should be granted.” The deputy further noted, “The arguments of the defendants are weak at best and appear mostly designed to delay the inevitable commutation of benefits.”  

American Interstate issued the commutation check one week later and did not appeal the deputy's commutation decision.

Meanwhile, while Thornton's petition for commutation was pending, he learned he had been approved by his bank for a loan to purchase a home. Thornton testified he lost the chance to buy that home because it was sold to another person while he awaited his lump-sum payment.

A bad faith case was filed. The parties filed cross-motions for summary judgment. American Interstate argued summary judgment was appropriate because it was undisputed that Thornton was paid full PTD weekly benefits throughout, and that as a matter of law, it acted reasonably in handling Thornton's claims. Thornton argued American Interstate unreasonably denied he was PTD and entitled to commutation, which delayed his lump-sum payment.

The district court determined that American Interstate embarked upon a course of action which first challenged and ultimately denied Plaintiff's PTD status and eligibility for partial commutation and would have cancelled Plaintiff's benefits if successful. The court found each of those a ‘denial’ within the ambit of the bad faith tort. The court further determined American Interstate had no reasonable basis for denial. American Interstate was advised by counsel early on that Thornton was likely PTD and a partial commutation was in his best interests. Thus, the court found American Interstate was in bad faith as a matter of law.

On a trial for damages, the jury awarded $284,000 in compensatory damages and $25 million in punitive damages. Compensatory damages included past pain and suffering ($125,000), loss of use of money ($14,000), consequential damages for attorney fees in the workers' compensation proceeding ($118,000), and lost home equity ($27,000).

Analysis. On appeal, American Interstate contends American Interstate argues the bad-faith claim fails as a matter of law because Thornton at all times was paid full weekly PTD benefits. Alternatively, American Interstate argues it had a reasonable basis for resisting commutation because, under Iowa Code section 85.45, the commissioner must approve a partial commutation of benefits.

Under Iowa law, to be liable for common law bad faith, a workers' compensation insurer must have “denied” the employee benefits under the policy.  We conclude the requisite “denial” may occur when an insurer unreasonably contests a claimant's PTD status or delays delivery of necessary medical equipment. 

We conclude that American Interstate was not in bad faith for resisting commutation because Thornton's petition for commutation was fairly debatable on its facts. “A claim is ‘fairly debatable’ when it is open to dispute on any logical basis.”  Thornton had never managed a large lump sum of money. There was evidence that the commutation would be in Thornton's best interest only if Thornton could avoid invading the lump-sum principal. But that begs the question whether Thornton would invade the principal. Omissions in Thornton's proposed budget, his past spending habits, and his lack of experience with investments gave American Interstate a reasonable basis to question the commutation.

We hold the district court erred by denying American Interstate's motion for directed verdict on the commutation claim and erred by instructing the jury that American Interstate acted in bad faith opposing Thornton's commutation. That error requires a new trial on liability and damages.  We reverse the judgment on the jury verdict and remand the case for an order dismissing the claim American Interstate acted in bad faith by opposing commutation and for a new trial on the remaining bad-faith claims.
COURT OF APPEALS DECISIONS

Accommodated Work
Norton v. Hy-Vee, Inc., No. 16-1299 (Iowa Ct. App. Nov. 8, 2017).
Background. Norton injured her neck and back at work Hy-Vee accepted the injury and paid workers' compensation benefits but disputed certain aspect of Norton's claim. At an arbitration hearing, the deputy found Norton reached maximum medical improvement for her injury on November 16, 2011, Norton's work injury contributed to her mental health issues of anxiety and depression, and Norton sustained a seventy-percent industrial disability. 

Both parties appealed the deputy's decision to the workers' compensation commissioner; Norton sought permanent total disability benefits, and Hy-Vee claimed the industrial disability award should have been twenty-five percent rather than a seventy percent. The commissioner issued a decision on December 16, 2015, largely affirming the deputy's ruling and providing additional analysis. With respect to the award of seventy-percent industrial disability, the commissioner stated:

While [Norton] can no longer work more than 30 hours per week, and she is being accommodated for that disability by [Hy-Vee], she continues in suitable and stable employment. [Norton's] managers at [Hy-Vee] testified at hearing, without contradiction, that [Norton] is a highly valued employee who probably would find new employment, even with her permanent restrictions, should she leave her employment with [Hy-Vee]. [Norton's] managers also testified that the high quality of [Norton's] work, along with her extra-duty tasks more than make up for any of her deficits. A scheduled work week of 30 hours per week is considered full time, and gainful employment, in many employments in our current labor market.

Many argue [Norton's] accommodated work should not be considered because a future loss of employment due to a discontinuance of those accommodations cannot form the basis of a review-reopening proceeding, and they cite for this proposition the Iowa Supreme Court decision in U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997). However, this would be a misinterpretation of the court's opinion in Overholser. In that case, the claimant failed to establish that the loss of her employment was due to adiscontinuance of an accommodation and the claimant also failed to establish that the prior agreement for settlement was lower due to her accommodated employment. The court in Overholser cited favorably their opinion in Gallardo v. Firestone Tire & Rubber Co., 482 N.W.2d 393, 396 (Iowa 1992), which allowed a review-reopening proceeding and an increase in compensation when the prior agency decision specifically stated that the award was adjusted downward due to continued accommodated employment. Overholser, 566 N.W.2d at 876-77.

In this case, the award of permanent disability is based on [Norton's] ability to continue in her pharmacy technician position at Hy-Vee and her ability to find new employment should she ever leave Hy-Vee.

Both sides appealed and the district court affirmed the commissioner's decision, concluding:

The commissioner noted that Norton is a highly valued employee who would likely find new employment, even with her permanent restrictions. Additionally, Hy-Vee has not created a new job for Norton. Norton's supervisors typically place extra-duty tasks on her because they know she can complete them, as well as schedule her during some of pharmacy's busiest hours. Therefore, Hy-Vee's accommodation of Norton's disability does not equate to “sheltered employment” and [the commissioner's] conclusion that Norton was someone who would probably find new employment is supported by substantial evidence.

In affirming [the deputy], [the commissioner] neither adjusted downward, nor considered Norton's employment to be “sheltered.” Instead, he concluded the [seventy percent] disability rating was “based on [Norton's] ability to continue in her pharmacy technician position at Hy-Vee and her ability to find new employment should she ever leave Hy-Vee.” 

Norton appeals claiming the district court incorrectly interpreted her claim as a challenge to the substantial evidence supporting the agency's decision, rather than a challenge to the agency's interpretation of Iowa law. She further asserts the agency did make a “downward adjustment” to her industrial disability rating based on an incorrect interpretation of Overholser and Gallardo. Hy-Vee defends the agency's decision, asserting no downward adjustment was made and the agency correctly interpreted the applicable case law.

Analysis. The Court agreed with Norton that an injured worker's performance of accommodated work, in and of itself, many not be used to reduce a worker's industrial disability rating. But they also found that an injured worker's performance of accommodated work could be considered in assessing the industrial disability rating if the work being performed is “transferrable to the competitive job market,” and “discloses that the worker has a discerned earning capacity.”  “To qualify as discernible, it must appear that the new job is not just ‘make work’ provided by the employer, but is also available to the injured worker in the competitive market.” 

The Court determined that the seventy-percent rating was based on Norton's current condition, with the commissioner providing assurance to Norton that a review-reopening proceeding would be available should her earning capacity change in the future. 
Finding no error in interpretation of law, the Court affirms.
Tabor dissent.

I respectfully dissent. Under Iowa case law, the workers' compensation commissioner should view an injured worker's loss of earning capacity in terms of her present ability to earn in the competitive job market without regard to any accommodation furnished by her present employer. The commissioner did not follow the case law in Norton's case; instead the agency specifically considered Norton's accommodated employment in its award of an industrial disability of seventy percent. Accordingly, we should remand this case for the commissioner to apply the proper legal standard.  

The commissioner's decision misinterpreted Overholser and Gallardo. The majority agrees with Norton on the current state of the law regarding accommodated work, yet refuses to hold the agency to the correct legal standard. It is not a mystery that the agency believes it is empowered to make a downward departure in a worker's industrial disability rating based on the worker's current accommodated work—the commissioner explicitly based Norton's award on Hy-Vee's accommodated employment without a finding Norton's accommodated job was not “sheltered employment” or a finding Hy-Vee had proven the same job could be found in the broader labor market..

We also note the agency has perpetuated its misinterpretation several times after resolving Norton's intra-agency appeal, explicitly citing the commissioner's decision in Norton's case as precedential for other workers' claims involving accommodation.  The majority emphasizes these later rulings are not before us, and notes if the agency was incorrect in its interpretation of the law on accommodated work in reducing the awards of those other workers, then the agency's mistakes can be corrected through judicial review. But why isn't this court fixing the problem today? The majority gives the agency the benefit of the doubt that it did not apply the wrong legal standard in Norton's case, all the while knowing that in the interim, the agency is flouting its legal misinterpretation, to which we owe no deference, in its ongoing decision making. As the reviewing court, it is our obligation to remand this case to ensure the agency's analysis of Norton's disability is viewed under the correct legal standard. 

Accordingly, the commissioner should be instructed on remand to determine whether Hy-Vee's accommodations meet the requirements for “sheltered employment.” Additionally, the commissioner should be instructed to determine whether Hy-Vee met its burden of establishing the same accommodated job existed in the competitive labor market. Finally, the commissioner should apply the law correctly. 

Alternate Care

Westling v. Hormel Foods Corp., 895 N.W.2d 923 (Iowa Ct. App. 2017).
Background.  Westling worked for Hormel for thirty years and underwent several surgeries on his knee, including one in 1998 performed by Dr. Crane. Westling suffered deep venous thrombosis (DVT) as a result of that surgery. After those complications, Westling opted to be seen by Dr. Adrian Wolbrink, who performed a total knee replacement in 2005. Westling retired from Hormel the following year.

Experiencing continued problems with his knee, Westling went to his family-care provider in June 2011, and he was referred to Dr. Gregory Alvine with Core Orthopedics in Sioux Falls, South Dakota. Hormel instead approved an appointment with Dr. Crane in Mason City. On October 19, 2011, Dr. Crane performed a clinical examination of Westling's knee, as well as ordering and reviewing x-rays. Westling testified Dr. Crane spent “probably ten minutes” talking to him during the appointment.

Dr. Crane offered the following impression and recommendations:

I would not suggest a revision at this point—with the lucency medial there is a potential it could fracture.... With his previous complications I would suggest he wait until he has more trouble to consider revision.... He should be seen in about [two] years with an x-ray.

Westling expressed dissatisfaction with Dr. Crane's recommendations and again requested a referral to Dr. Alvine, which Hormel denied. Instead, Hormel had Dr. Crane's recommendations reviewed by Dr. John Albright, a professor of orthopedic surgery at the University of Iowa Hospitals and Clinics. Dr. Albright concurred with Dr. Crane's assessment and plan.

In October 2011, Westling filed a petition for alternate care seeking a referral to Dr. Alvine. The deputy determined Westling had not met his burden to prove the medical care provided by Hormel was unreasonable or ineffective and denied Westling's application for alternate medical care. The commissioner affirmed the deputy's decision. 
On judicial review, the district court noted the sparse decision from the agency and stated: “It is unclear to the court how these findings of fact are relevant to the issues of whether the authorized care was (1) prompt, (2) reasonably suited to treat the injury, and (3) without undue inconvenience to the claimant.” The district court remanded for the commissioner to set forth the facts relied upon in determining Westling had failed to meet his burden of proof on the alternate-medical-care issue.

In February 2015, the commissioner filed a remand decision, again denying Westling's petition. Westling again sought judicial review. On January 31, 2016, the district court upheld the commissioner's decision, concluding “the agency acted as directed on remand and supplied sufficient facts to justify its decision to deny alternate care benefits” to Westling. 

Analysis.  Westling maintains his appointment with Dr. Crane in which no treatment whatsoever was offered, did not and could not constitute treatment. Additionally, Westling argues that Dr. Crane did nothing to improve Westling's condition. 
The Court disagreed that a diagnostic appointment—where the doctor takes a patient history, performs a clinical examination, orders new x-rays and compares those images to prior x-rays, and considers this particular patient's previous complications before recommending against revision surgery at the present time and scheduling additional x-rays in two years—cannot be considered treatment.

The Court found that Westling did not present evidence to the commissioner that the "wait-and-see" approach advocated by Dr. Crane was unreasonable. Westling offered no proof Dr. Crane refused to give “necessary treatment.” In fact, the commissioner relied on Hormel's “second opinion regarding the reasonableness of Dr. Crane's medical treatment” in deciding “the treatment offered to claimant was reasonable care.” 

The Court found the treatment reasonable and affirmed.

Penny v. Whirlpool, 898 N.W.2d 203 (Iowa Ct. App. 2017).
Background. Penny worked for Whirlpool when he suffered a work-related injury. Penny received treatment for his injury from Dr. Peter Matos, a Whirlpool-authorized physician. Dr. Matos later referred Penny to Dr. Chad Abernathey, a neurosurgeon, after an MRI revealed a disc contusion and annular tear that contacted portions of a nerve root. Dr. Abernathey did not believe surgery was a good option at that time, favoring conservative treatment and allowing time for the injury to heal.

Despite receiving treatment, Penny's pain continued to persist. Drs. Matos and Abernathey discussed Penny's condition and determined Penny should undergo additional testing to determine his radicular symptoms while receiving pain management from a pain clinic. Whirlpool made the necessary appointments and arranged transportation for Penny, but Penny failed to attend the appointments under the belief that Whirlpool did not consider his back injury to be work-related.

Penny filed a petition for alternate medical care seeking transfer of care to Dr. Darin Smith, a neurosurgeon. The commission denied his petition finding: “Whirlpool has authorized treatment with two physicians, one a neurosurgeon. They have authorized an MRI, physical therapy, and acupuncture. They also authorized EMG/NCS and for claimant to treat at a pain clinic. Given this record, I cannot find the care offered by defendant is unreasonable.” The commission denied Penny's request for rehearing.

The district court affirmed on judicial review.
Analysis. On appeal, Penny argues that Whirlpool or its workers' compensation carrier not only directed his treatment by determining which providers he was authorized to receive treatment from but also by directing the specific medical treatments those authorized providers could furnish.

The Court found that the record indicated that after Drs. Matos and Abernathey determined Penny should undergo additional testing and receive pain management treatment, Whirlpool made the necessary appointments and transportation arrangements. Penny failed to attend the appointments. He has likewise failed to show the treatment Whirlpool authorized was unreasonable to treat his injury.

The Court affirmed.
Evidence - Late Report

Bos v. Climate Engineers, Inc., No. 17-0159 (Iowa Ct. App. Nov. 22, 2017).
Background. Bos suffered a work-related injury to his left shoulder while moving plywood. He reported the injury to his employer and sought medical assistance at a local emergency room. Subsequently, Bos treated with orthopedic surgeon Dr. James Pape, who had previously treated Bos for a dislocation of the same shoulder. In January 2013, Dr. Pape performed a left shoulder arthroscopy with labral repair and left shoulder anterior capsular plication. Following the surgery, Bos was on leave. He engaged in physical therapy until June 10, 2013, when he was discharged. He did not return to work, and Climate Engineers terminated his employment on June 14.

Bos continued to treat with Dr. Pape. In December, Dr. Pape referred Bos to a pain clinic for further evaluation. In the same December, Bos saw his primary care physician, Dr. Beer, and reported he was feeling depressed because of various stressors in his life. The stressors included the inability to return to work and concomitant financial issues. Dr. Beer prescribed Cymbalta. Dr. Beer opined that Bos's depression was “clearly exacerbated by the accident ... and the resulting restrictions and limitations that occurred.”

Two vocational experts provided expert opinions.  Kent Jayne submitted a report on behalf of Bos. Jayne's report concluded Bos's “reduced ability to use his upper extremities, and his limited ability to perform manual dexterity, fine motor coordination, and minimal clerical skills” along with his work restrictions “would preclude him from nearly all jobs within his previous capacities in the labor market.” According to Jayne, Bos “has no marketable transferable skills at his current level of abilities as understood.” The deputy commissioner did not credit Jayne's opinion because Jayne “did not consider [Bos's] complete work history in rendering his opinions.”

James Carroll provided the other vocational expert opinion. Carroll found the restrictions imposed by Dr. Tearse and Dr. Taylor placed Bos within the medium physical demand level. Carroll considered Bos's complete work history. Carroll found Bos's restrictions resulted in a loss of employability of 29% and loss of access to 20% of the job market. If two variables were added—not being able to drive a work vehicle and not being able to operate machinery—Carroll concluded the loss of employability increased to 35% and the loss of access to the job market increased to 72%. Carroll determined Bos's loss of earning capacity was 22%.

Bos objected to the admission of Carroll's report because Carroll had not been timely designated as an expert and because the report was not timely served. It is unclear when Carroll's report was served, but the report was prepared August 22, 2014, and the relevant hearing was held September 9, 2014, less than twenty days later. At the hearing, Climate Engineers argued the vocational expert it had originally designated had been unable to conduct an assessment, and it had needed to hire a second expert. Climate Engineers also argued there was no unfair surprise because Climate Engineers had timely designated a vocational expert, just not this particular expert. The deputy commissioner admitted the opinion, noting, “it all boils down to prejudice, which I'm not finding.” In concluding the report should be admitted, the deputy commissioner gave Bos thirty days to submit a responsive opinion from a vocational expert. Bos did not submit any responsive opinion.

The deputy commissioner found Bos had sustained a 40% industrial disability. The deputy commissioner awarded Bos medical expenses, including expenses related to treatment for anxiety and depression. On intra-agency appeal, the commissioner affirmed. 

Bos sought judicial review. The district court concluded the admission of Carroll's report was unfairly prejudicial to Bos and remanded the case on that basis to the commissioner “with instructions to evaluate [Bos's] claim with the exclusion of Mr. Carroll's report.” Both parties now appeal.

Analysis. The Court recognized that untimely disclosed and served evidence should be excluded “if the objecting party shows that receipt of the evidence would be unfairly prejudicial.”  Climate Engineers desogmated a vocational expert, but it was required to find a different expert on short notice. Bos had notice of the subject matter of the evidence and was not unfairly surprised by the change in the identity of the expert.  In addition, the agency offered Bos thirty days to file a reply to the vocational report. Bos declined the offer. The Court found that the offer of additional time to rebut the report eliminated any prejudice from the late disclosure.
Expert Testimony

Lopez v. Cargill Meat Sols. Corp., No. 16-1421 (Iowa Ct. App. July 6, 2017).
Summary decision. Erick Lopez appeals a workers' compensation decision awarding him thirty-five weeks of permanent partial disability benefits for a work-related injury. He contends his “independent experts presented substantial, credible evidence of industrial disability and scheduled impairment” and “it is inherently unfair, irrational, and illogical to substantially and totally reject independent evaluations ... for arbitrary, illogical, minimal reasons.”

The commissioner gave greater weight to certain expert opinions over others, as was his prerogative, and thoroughly explained his reasons for doing so. His fact findings are supported by substantial evidence.  
Malpractice
Delgado-Zuniga v. Dickey & Campbell Law Firm, P.L.C., No. 17-0099 (Iowa Ct. App. Sept. 13, 2017).
Background. Delgado-Zuniga (Delgado) filed a complaint of employment discrimination against his employer, Natural Milk Production, with the Iowa Civil Rights Commission (ICRC). Delgado gave a summary of his allegations, essentially asserting he worked in horrifying conditions, which led to him becoming ill and having to miss work, and when he complained to his employer about the conditions and his resulting illness, he was harassed and given poor work assignments, among other things, and he was ultimately fired. Delgado subsequently received a “right to sue” letter from the ICRC.

Delgado entered into a fee agreement with attorney Michael Piper of the Dickey & Campbell Law Firm, P.L.C. The agreement stated Delgado was employing Piper

to represent him in connection with (1) [Delgado's] discrimination complaint ...; (2) [Delgado's] workers' compensation claim for injuries arising out of and occurring in the course of [Delgado's employment]; (3) [Delgado's] claim for damages arising from [Delgado's] wrongful termination from [his employment]; and (4) investigation of immigration possibilities for [Delgado].

The discrimination case eventually settled. Then, in March 2010, Delgado, through Piper, filed a workers' compensation claim against his employer. Delgado stated on the claim form that he was injured on March 25, 2008, after his employer prohibited him “from using the bathroom during extended periods at work,” causing him to suffer gastrointestinal damage. 
Delgado's employer filed a motion for summary judgment, asserting the statute of limitations. Piper planned to file a resistance to the motion based upon the discovery rule, but Piper missed the deadline. The deputy workers' compensation commissioner subsequently granted Delgado's employer's summary judgment motion.

Delgado sued Defendants for professional malpractice based upon Piper's failure to timely respond to the motion for summary. Defendants subsequently filed a motion for summary judgment, arguing Delgado's workers' compensation claim was futile from the start because the commissioner lacked subject matter jurisdiction over the dispute, and therefore, Defendants could not be liable for the alleged malpractice. Defendants also argued Delgado's failure “to procure expert testimony regarding the standard of care for lawyers and on causation” was fatal to his malpractice claim. Following a hearing, the district court granted Defendants' summary judgment motion for both reasons advanced by Defendants.

Analysis.  The Court noted that Delgado's workers' compensation claim stemmed from the same acts as his discrimination claim. The Court found that Delgado's claims did not merely overlap like two circles in a Venn diagram, they were the same—there was only one circle. Thus, because the acts alleged in his workers' compensation claim were the same acts that formed the basis for his civil discrimination suit, the agency was without subject matter jurisdiction to hear his workers' compensation claim.  Because the agency lacked subject matter jurisdiction to hear Delgado's claim, even assuming arguendo that Piper was negligent, Delgado's workers' compensation claim would have failed. As a result, Delgado sustained no damage by Piper's inaction, and his claim of legal malpractice fails as a matter of law.
Notice

Ross v. Am. Ordnance, 895 N.W.2d 923 (Iowa Ct. App. 2017).
Background. On or about November 1, 2012, while working at American Ordnance, Ross told her supervisor, Scott Wilson, she hurt her shoulder. Wilson asked if she wanted him to call an ambulance or if she wanted to see a doctor, but Ross declined, stating she did not think she was “hurt that bad.” Wilson did not fill out an injury report. Ross later stated she injured her right shoulder that day when a box started to fall off the line and she grabbed it to keep it from falling.

Ross continued to have problems with her shoulder. She saw Dr. Atiba Jackson, two months later, on January 11, 2013, and received a cortisone injection. After a discussion with her foreman, Dino Ganakes, an incident report about the November 1, 2012 injury was made on March 14, 2013. Ross was diagnosed with a torn rotator cuff. Dr. Theron Jameson performed surgery on her right shoulder on July 17, 2013.

On June 17, 2013, Ross filed a petition requesting workers' compensation benefits. The employer claimed Ross did not give timely notice, as required by section 85.23. In a deposition, held on September 24, 2013, Ross testified she told Wilson, “I hurt my shoulder.” At the administrative hearing, held on May 28, 2014, Ross testified she told Wilson, “Scott, a box has fallen, I hurt my shoulder.” Wilson testified Ross told him, “Hey, Scott, my shoulder hurts a little bit.” When Wilson asked if she was all right, Ross said, “It's just really sore.” Wilson stated he “didn't know for sure” whether Ross meant her injury was related to her work activities. During this same conversation Ross reportedly said that she suffered from arthritis and would need to get a prescription refilled. Wilson did not ask Ross whether she was injured while performing her job.

The deputy workers' compensation commissioner found:

[Ross] told her supervisor that her shoulder was hurting, but she did not tell him that it was related to her employment. The circumstance of the report was not sufficient to tell Mr. Wilson or her employer that the shoulder problem was work related. It is not enough for [Ross] to simply tell her supervisor that she has pain; she needs to tell the employer that she thinks that it is connected to her job, at least in some fashion that would alert the employer that they needed to investigate the work injury. [Ross] did not do that, and thus her claim must fail.

Ross requested a rehearing, claiming the deputy failed to address whether the discovery rule extended the time for her to report her injury. The deputy determined, “The discovery rule is not applicable here because the claimant testified that she told her supervisor about the injury the day it occurred. As such, she cannot contend that she only later discovered the injury.”

Ross appealed the decision of the deputy. The workers' compensation commissioner found:

[Ross]'s discussion with Mr. Wilson on the day she was injured was not sufficient to tell Mr. Wilson, or defendant-employer, that her shoulder problem was work-related. It was not enough for [Ross] to simply tell her supervisor she had shoulder pain. [Ross] needed to tell the employer she thought her shoulder problem was related to her job. [Ross] needed to alert the employer that it was necessary to investigate a work-related injury. [Ross] needed to report the injury as work-related on or before January 29, 2013, 90 days after the injury occurred.

Because [Ross]'s testimony hearing is significantly different than her deposition testimony, I find [Ross]'s testimony at the hearing was not credible. I find Mr. Wilson's testimony at hearing to be credible, particularly since his testimony is consistent with the testimony claimant gave during her deposition.

The commissioner concluded Ross's claim was barred because she did not inform the employer she had a work-related injury within ninety days as required by section 85.23. The commissioner also concluded the discovery rule did not apply “because, as a responsible person, claimant should have recognized the nature, seriousness, and probable compensable character of the condition as of November 1, 2012, the day the incident occurred, and claimant should have told her supervisor it was work related.” Finally, the commissioner found Ross's testimony was not credible and that Wilson's testimony was consistent with the facts shown.

The district court affirmed the decision of the commissioner, finding there was substantial evidence in the record to support the commissioner's conclusion Ross did not tell her employer she had been injured at work within the ninety-day period. The court also found the commissioner's decision regarding the discovery rule was not irrational, illogical, or wholly unjustifiable because Ross knew the nature, seriousness, and potential compensability of the injury at the time of the accident. 
Analysis. Regarding the notice defense, The Court found that the commissioner properly determined Ross needed to do more than just tell her employer her shoulder was sore. There is substantial evidence in the record to support the commissioner's finding the employer did not have actual knowledge of a reasonable possibility Ross's injury was related to her work, especially given the credibility findings made by the commissioner. Ross told Wilson, her supervisor, her shoulder was sore and did not tell him there was a reasonable possibility her condition was connected to her work. Accordingly, the Court found that proper notice was not given to the employer.
Regarding the discovery rule, the Court agreed with the district court that “[t]he resulting pain was serious enough for [Ross] to tell her supervisor she was in pain" so there were sufficient "facts [to] indicate she knew the nature and seriousness of the injury at the time of the accident.” The district court also found Ross had prior experience with workers' compensation, and therefore, knew or should have known of the potential compensability of her injury. 

So while the notice Ross gave to her employer was not sufficient to connect the injury to her work, it was sufficient enough that Ross should have  recognized the nature, seriousness, and probable compensable character of her condition.

Danilson dissent.
I respectfully dissent. Ross told her supervisor, “Scott, a box has fallen, I hurt my shoulder.” At the time, she was at work and working on a line. Notwithstanding Ross' testimony, Wilson contended that “from what [he could] remember,” he was not told about and did not know the cause of her injury. Wilson acknowledged he asked Ross if she wanted him to call an ambulance or wanted to see a doctor. I find Wilson's response to the notice of injury to be much akin to Sgt. Schultz's well-known quote from the television series “Hogan's Heroes”—“I see nothing, I know nothing!” 
I would conclude sufficient notice was provided to the employer and reverse. These facts are distinguishable from the facts in Johnson v. International Paper Co., 530 N.W.2d 475, 477 (Iowa Ct. App. 1995), where the employee simply told the supervisor he was experiencing leg pain. Here, Ross said she was hurt while working, and Wilson even offered to call for an ambulance and asked if Ross wanted to see a doctor.

Callahan v. Horseshoe Casino, No. 16-2230 (Iowa Ct. App. Oct. 11, 2017).
Background. A deputy commissioner had ruled that the employer failed to carry its burden to prove it did not have actual notice of  Callahan's injury in November or December 2011. The commissioner determined the employer did not have actual knowledge before August 13, 2012, that Callahan's back problems, which manifested October 10, 2011, were work related. The commissioner concluded that there was “no credible evidence in the record” to support the deputy's finding to the contrary, and because Callahan admittedly did not make her report of injury to Horseshoe until August 13, 2012, well beyond the ninety-day limitation required under Iowa Code section 85.23, Callahan's claim was time barred.

The Commissioner held as follows:

[Callahan's] testimony regarding actual notice is extremely vague and flimsy and it directly contradicts her deposition testimony. Even if [Callahan's] testimony at hearing could be believed, the deposition testimony of [employer representative] Rod Jobman clearly provides a basis for concluding that the employer did not have actual knowledge of the causation of Ms. Callahan's condition at any time before Ms. Callahan reported the injury on August 13, 2012.

On judicial review, Callahan contended the commissioner misplaced the burden of proof of actual notice on Callahan. The district court affirmed.

Analysis. First, the Court concludes the commissioner and district court properly placed the burden of proof of the employer's affirmative defense upon the employer in reaching their conclusions.  The Court did note there was evidence in the record to dispute the Commissioner's conclusion. that “there is no credible evidence in the record” of actual notice. Dr. Bruening submitted a “fitness for duty” authorization to the employer which states in part, “Sandy may have to leave work early if lower back pain gets aggravated.” This form was dated October 27, 2011. But the Court found that statement was not specific. It did not directly state Callahan's condition was work related, although it could be inferred. The Court found these facts more akin to the facts in Johnson v. International Paper Co., 530 N.W.2d 475 (Iowa Ct. App. 1995), and affirmed based on substantial evidence supporting the commissioner's finding that the employer did not have actual notice that Callahan's back problems were work related until August 2012. 
Penalty

Polaris Indus., Inc. v. Doty, 896 N.W.2d 785 (Iowa Ct. App. 2017).
Background. Doty injured her right shoulder while assembling all-terrain vehicles. She reported the injury to the lead worker that day and again the following day when the pain worsened. The employer directed her to physical therapy, which increased her pain. The plant nurse eventually referred Doty to Dr. Jason Hough, an orthopedic surgeon.

Dr. Hough examined Doty in February 2013 and assessed her condition as “right shoulder impingement syndrome, possible rotator cuff tear.” He ordered an MRI and placed lifting restrictions on Doty. The MRI revealed a partial thickness rotator cuff tear, prompting Dr. Hough to recommend arthroscopic surgery. But Sedgwick did not approve the surgery and instead scheduled a second opinion with another orthopedic surgeon, Dr. Jerry Blow.

Dr. Blow believed Doty's MRI findings were consistent with her age and not related to her work injury. He could not “relate the need for surgery to her work activities.” Dr. Blow also opined that Doty had reached maximum medical improvement (MMI) as of June 27, 2013—the day before his examination. Dr. Blow did not believe Doty required any additional treatment or work restrictions.

Dr. Hough disagreed with Dr. Blow's assessment. Dr. Hough reexamined Doty in August 2013 and again recommended shoulder surgery. He released her to desk duty. When she returned to his office in September 2013 with no improvement in her symptoms, Dr. Hough administered a steroid injection and released her with work restrictions. 

Doty underwent an independent medical examination in March 2014 with Dr. Marc Hines, who agreed with Dr. Hough and disagreed with Dr. Blow regarding the permanency of the work-related shoulder injury. Dr. Hines suggested proceeding with “the needed arthroscopic surgery and recovery time” so Doty could continue working.

At hearing, the deputy found Dr. Blow's opinion was “a strain to accept” given Doty's pain-free condition when hired and unabated shoulder discomfort after the October 12, 2012 injury. The deputy credited the views of Dr. Hough and Dr. Hines, finding they were buttressed by Doty's physical condition, her consistent testimony, and the notes of the company's occupational therapist. 
In addition to TTD benefits and medical benefits, the deputy ordered Polaris to pay penalty benefits in the amount of 25% for the wrongful denial of TTD benefits. The deputy did not believe Dr. Blow's opinion provided Polaris a reasonable basis for denying Doty's claim.

The commissioner affirmed. On the issue of penalty benefits, the commissioner reached the same conclusion as the deputy but for a different reason. The commissioner determined the record lacked evidence Polaris contemporaneously conveyed to Doty or her counsel that Dr. Blow's report formed its basis for refusing to pay the TTD benefits.  

The district court affirmed.

Analysis. The Court noted that the deputy originally awarded penalty benefits because the company's reliance on Dr. Blow's opinion “did not transform claimant's entitlement to benefits into the fairly debatable realm” since Dr. Blow ignored facts in the company's own records. The commissioner disagreed with the deputy's rationale for awarding penalty benefits, concluding Dr. Blow's report did make the issue of Doty's entitlement to TTD benefits “fairly debatable.” But the commissioner decided penalty benefits should nevertheless be assessed because Polaris failed to contemporaneously convey to Doty or her counsel that Dr. Blow's report was the reason for denying compensation.

On appeal, Polaris argues that service of Dr. Blow's report upon Doty by notice of service constitutes contemporary conveyance of the denial. Doty submits three reasons that service alone did not satisfy the employer's duty to convey the basis for its delay or denial. First, Polaris did not provide Dr. Blow's report until the benefits had been denied or delayed for several months. Second, the bare-bones notice was not accompanied by any explanation that Dr. Blow's report was the reason Polaris denied or delayed benefits. Third, at the agency, Polaris voiced different grounds for its denial or delay, including an inaccurate allegation that Doty did not provide a doctor's excuse for missing work.

The Court found Doty's responsive argument persuasive. “Any delay without a reasonable excuse entitles the employee to penalty benefits in some amount.” Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 261 (Iowa 1996). Part of the employer's burden to show the delay or denial was reasonable is the contemporaneous communication of its basis to the employee. The record does not show Polaris performed that step here. Affirmed.
Review Reopening

Ayala v. Tyson Foods Inc., 895 N.W.2d 923 (Iowa Ct. App. 2017).
Background. Ayala suffered a compensable back injury in 2006. His doctor assigned him a rating of thirteen percent partial impairment to the body as a whole and imposed work restrictions, including not lifting over twenty pounds and avoiding repetitive bending, twisting, and stooping. In 2009, the agency found Ayala suffered a forty-five percent industrial disability.

Ayala underwent fusion surgery in May 2012. He returned to work in October 2012. In 2013, his doctor, Dr. Sergio Mendoza, found Ayala had sustained eighteen percent partial impairment to the body as a whole and imposed a restriction of not lifting more than fifty pounds. Ayala chose to do a reevaluation in May 2014. His doctor, Dr. Robert Milas, increased Ayala's impairment rating to twenty-three percent. He also recommended restricting lifting to twenty pounds. Ayala complained of new symptoms associated with his injury, including numbness in his feet and difficulty sleeping.

In 2013, Ayala filed a petition for review-reopening, claiming his industrial disability had increased and he was entitled to additional industrial disability benefits.

The commissioner found Ayala had not proved any increase in his industrial disability and denied the petition. The commissioner acknowledged the medical evidence but also found there had been no change in Ayala's earning capacity. Ayala was able to manage his pain with over-the-counter medication. His work restrictions remained largely unchanged or lessened. Ayala remained employed by Tyson in a position within his work restrictions. He earned $14.00 per hour—more than at the time of the initial decision. He worked approximately forty to fifty hours per week. He had not suffered any absenteeism due to his impairment.

Analysis. On appeal, Ayala argues the commissioner improperly considered the work accommodations provided Ayala and Ayala's actual earnings. 

The Court noted the commissioner considered Ayala's functional impairment but concluded functional impairment is only a factor, but not a controlling factor, in determining the extent of an industrial disability.  The Court found the commissioner properly considered other factors, including Ayala's current employment and work conditions, to the extent those factors were probative of Ayala's earning capacity at the time of the hearing. 
The Court went on to find that while there may be some medical evidence supporting the finding that Ayala's physical condition has worsened since the time of the original industrial disability award, the medical evidence is only a single factor in determining industrial disability. Other evidence supported the agency's finding that Ayala's earning capacity remained unchanged. Affirmed on substantial evidence.
Second Injury Fund

Stowe v. Second Injury Fund of Iowa, 896 N.W.2d 785 (Iowa Ct. App. 2017).
Background. In 2014, Stowe entered into a settlement agreement with her employer and its insurance carrier wherein the parties agreed Stowe sustained an employment injury in December of 2010. The agreement specifically stated:

The injury caused [Stowe] to sustain the following disability and resulting entitlement to compensation:

a. Healing period/Temporary total disability for 16 weeks and 4 days....

b. Temporary partial disability for 0 weeks and 0 days....

c. Permanent partial disability for 49.70% loss of the left thumb resulting in 29.82 weeks of compensation under Iowa Code section 85.34(2)(a) [ (2009) ] regarding the following injuries sustained by [Stowe]: left thumb.

The settlement was approved by the Commissioner.

Before reaching that settlement, Stowe filed a petition claiming she was entitled to Second Injury Fund (Fund) benefits. That petition stated Stowe injured her left hand by way of repetitive motion on August 25, 2011. The addendum attached to Stowe's petition indicates her left knee was impaired in September 1993, and her right hand was first impaired in May 1996 and then reinjured in August 2009.

After Stowe entered into the settlement with her employer, the Fund filed a motion for summary judgment in its case. The Fund argued that because Stowe agreed she sustained an injury to her thumb in December 2010 in the settlement agreement, she was precluded from subsequently asserting in its case that she suffered an injury to her hand. Because a thumb injury is not a compensable injury under the Second Injury Compensation Act, and because Stowe was precluded from claiming injury to her hand, which was a compensable injury, the Fund argued it was entitled to summary judgment as a matter of law and requested Stowe's petition be dismissed.

The deputy granted the motion for summary judgment. The deputy's ruling explained:

[The Iowa Workers' Compensation Commissioner has] held a claimant who settles his or her case against the employer is bound by that settlement. [Stowe] cannot settle her underlying case against the employer on the basis of an injury to the thumb and then assert a claim against the [Fund] for an injury to the hand.

The Commissioner affirmed.

On judicial review, the district court reversed the commissioner's decision. The court found the commissioner erred as a matter of law when he concluded the language of Stowe's settlement agreement precluded her from seeking Fund benefits on the basis of a hand injury. The court noted the Fund was not a party to the settlement agreement nor was the issue of whether Stowe sustained an injury to her hand litigated in that proceeding. The court also found no support in the record to substantiate the agency's finding that Stowe acknowledged her injury was not to her hand. Viewing the facts in the light most favorable to Stowe, the court concluded a genuine issue of material fact existed as to whether the settlement concerned the injury to the thumb, hand, or the metacarpal joint, and it remanded the matter back to the agency for further proceedings.

Analysis. On appeal, the Fund conceded that the doctrine of issue preclusion does not apply since the issue was not ‘actually litigated’ in the prior proceeding. However, it argued that the doctrine of judicial estoppel barred Stowe's claim of a hand injury because it was inconsistent with her statement in the other judicial proceeding that she injured her thumb. In response, Stowe argued the statements were not inconsistent.

The doctrine of judicial estoppel “prohibits a party who has successfully and unequivocally asserted a position in one proceeding from asserting an inconsistent position in a subsequent proceeding,” which may “creat[e] the perception that at least one court has been misled.”  In the context of propositions, ideas, or beliefs, “inconsistent” means “so related that both or all cannot be true or containing parts so related.” 
 The Fund relies upon Stumpff v. Second Injury Fund of Iowa, 543 N.W.2d 904, 905-06 (Iowa 1996) to support its defense.  However, the Court notes that the Stumpff Court stated that “the loss of a finger or thumb does, to some extent, affect the hand,” and it stated a finger injury could qualify as a hand injury “when the site of the injury is at the point where the bones of the finger connect to the bones of the hand (phalangeal-metacarpal joint).” Id. Because Stumpff's injury was to a finger bone and the finger bone only, it did not qualify as a first injury for the purpose of Fund liability. See id. at 907.

The Fund argues this case is like Stumpff and for Stowe to claim a hand injury now is inconsistent with her settlement agreement, and it argues that to find otherwise could lead to a slippery slope where claimants will claim two different injuries to seek both industrial disability benefits and Fund benefits. The Court found such an argument put form over substance and ignored reality under the facts of this case. 

An injury to the thumb, by itself and without more, does not automatically exclude an injury to the hand in ordinary parlance. In this case, the settlement agreement specifically referenced the attached medical documentation, which supported a claim of an injury beyond the thumb's phalanges and included the joint between her thumb and hand. Because Stumpff makes clear that a finger injury can qualify as a hand injury in certain circumstances,  Stowe's settlement agreement did not explicitly exclude the possibility of a hand injury, and the medical documentation attached to the agreement supports a claim of a hand injury by way of an injury to the joint, we do not find Stowe's settlement agreement's use of the word “thumb” is unequivocally inconsistent with her claim of a hand injury for purposes of Fund benefits such that the doctrine of judicial estoppel is applicable.
Settlement

Reihe v. Midwest Viking, Inc., No. 17-0214 (Iowa Ct. App. Nov. 8, 2017).
Background.  Reihe suffered a workplace injury in September 2013 within the course of his employment with Midwest Viking. In February  2015, Midwest forwarded a workers' compensation settlement offer to Reihe in the amount “of $75,758.71 less a deduction of the payments which have been made to date which currently total $21,080.12 through 2/23/2015.” Reihe accepted the offer. 

Midwest and Reihe entered into a written compromise settlement agreement in March 2015 which required Midwest to “pay to [Reihe] the sum of $75,758.71 less weekly payments made from 3/5/15 until settlement approval.” Quite obviously, the written agreement differed in terms than the original offer, as the original offer would have credited Midwest with benefits that were paid from June 3, 2014, while the written agreement only credited Midwest with benefits paid from March 5, 2015. 

The Commissioner approved the settlement. Midwest provided Reihe with a check for $51,350.15. In May, apparently noticing the error concerning the credit date contained in the written agreement, Midwest filed with the commissioner a motion for a nunc pro tunc order correcting the “typographical error.” The motion was denied for “lack of jurisdiction,” but neither party was made aware of such denial until July 21, 2016.

On July 19, 2016, Reihe filed a petition in the district court requesting that the unpaid portion of his award be converted to a judgment. Midwest filed a counterclaim for contract reformation, alleging the compromise settlement “should have stated from June 3, 2014,” and “[t]he date of March 5, 2015 was a typographical error and does not accurately reflect the understanding of the parties.” Reihe admitted during the proceedings that the parties' original understanding of the agreement was that Midwest would be credited with payments from June 3, 2014. He maintained, however, that this was only the agreement up until the point that he was presented with the written agreement, which he signed and was subsequently approved by the commissioner.

The district court concluded, “because of a drafting error, the Compromise Settlement prepared by [Midwest] did not accurately set forth the true agreement made by the parties” and the “commissioner retains jurisdiction to correct the errors with the use of a nunc pro tunc order.” The district court remanded the matter to the commissioner “for the entry of an Order Nunc Pro Tunc correcting the Compromise Settlement to accurately reflect the true agreement made by the parties and memorialized in the letter ... to Reihe dated February 27, 2015.” Reihe appeals.

Analysis. Reihe specifically contends, because the plain language of the agreement was not ambiguous, the court could not consider extrinsic evidence. While the Court agreed that extrinsic evidence that serves only to alter the unambiguous language of a contract is typically inadmissible, it also found that “parol evidence is admissible in actions for the reformation of legal instruments so long as the evidence is relevant and material.” 

Reihe also argues that reformation is only allowed where “the mistake was mutual, not unilateral,” and the mistake in this case was unilateral. Again, the Court agrees that “[a] unilateral mistake is not ordinarily ground for reformation.”  “But the requirement of mutuality of mistake does not apply to a mistake of a scrivener in reducing an agreement to writing.” The Court found that  Midwest proved by “clear, satisfactory, and convincing evidence” that the settlement agreement included a mistake that did not reflect the true intention of the parties, entitling the remedy of reformation.
However, the Court held that remand to the commissioner was not the appropriate procedure to remedy the error. Accordingly, the Court remanded the case to the district court to enter an order (1) reforming the compromise settlement agreement to be consistent with the district court's prior order, (2) declaring the commissioner's prior order approving the compromise settlement agreement null and void, and (3) directing the commissioner to follow its procedures for consideration of whether to approve the reformed compromise settlement agreement.

Statute of Limitations
Myers v. R.R. Donnelly & Sons Co., No. 17-0306 (Iowa Ct. App. Sept. 13, 2017).
Background. Myers started working for R.R. Donnelly & Sons Co. in 1984. He was employed as a press operator until 2011, when he was moved to packing and handling because he could no longer perform the duties of a press operator. Myers developed back pain and sought medical treatment for his condition beginning in at least 1999. He had temporary work restrictions on and off from 2003. Myers testified he knew by 2009 his work was aggravating his back. Myers was unable to work for extended periods of time and received both long-term and short-term disability benefits from the employer. On November 20, 2012, Myers received permanent restrictions of no lifting more than forty pounds and no repetitive bending, lifting, and twisting. He was terminated from his employment because the employer could not accommodate his work restrictions.

On April 2, 2013, Myers filed a claim for workers' compensation benefits, claiming he had a cumulative back injury. The employer asserted a statute of limitations defense.

At the arbitration hearing, the deputy determined Myers's injury date was February 25, 2009, when Dr. Randy Shelerud diagnosed Myers with “disabling mechanical back and bilateral buttock pain,” and referred him for surgical consultation. Myers was placed on work restrictions for six months at that time. The deputy found the manifestation date for his injury was March 3, 2011, when Dr. Jeffrey Nasstrom, his family physician, noted Myers had been developing increasing back pain and Myers stated his work was intolerable. The deputy concluded Myers knew the nature, seriousness, and probable compensable character of his injury no later than March 3, 2011. Because Myers's claim was filed more than two years after this date, the deputy concluded the claim was untimely.

The commissioner agreed Myers's injury date was February 25, 2009. The commissioner determined the applicable date under the discovery rule was February 21, 2011, when Dr. Nasstrom evaluated Myers, resulting in a letter stating, “Unfortunately, he has been developing increasing back pain with radicular symptoms. He notes it has been increasingly intolerable to work at this time.” The commissioner also noted Myers had received extensive medical treatment for his back from 2006 through February 2011 and he had received substantial amounts of short-term disability benefits in 2009. The commissioner concluded Myers's claim was untimely.

On judicial review, the district court found:

The record in this case supports that Myers has had issues with his back since as early as 1999; has had extensive medical treatment for his back; and has had numerous periods off work and on short term disability due to his back condition. There is substantial evidence in this record that Myers knew or should have known the seriousness of his condition at least by February 21, 2011. In addition, there is substantial evidence to support the Commissioner's conclusion that Myers should have known the compensable nature of his injury by that date as well. 

The district court affirmed the Commissioner.

Analysis. On appeal, Myers does not dispute he knew the nature of his injury by February 21, 2011. He claims he did not understand the serious nature of his injury by that date. The Court notes that “This ‘seriousness' component of inquiry notice ... is not triggered by ‘every minor ache, pain, or symptom.’ ”  

But the Court goes on to find the following evidence to find that Myers should have known the seriousness at least as of February 21, 2011: 

1) On February 25, 2009, Dr. Shelerud diagnosed Myers with “chronic and disabling mechanical back, bilateral buttock pain.” 

2) Dr. Shelerud referred Myers for back surgery at the Mayo Clinic.

3) On February 10, 2011, Myers was placed on restrictions for six months. 

4) On February 21, 2011, Dr. Nasstrom noted Myers had been developing increasing back pain and found work to be intolerable. 

That evidence combined supports the Commissioner's finding of meeting the seriousness component as of February 21, 2011.

On appeal, Myers also claims there is not substantial evidence in the record to show he knew the probable compensable character of his injury by February 21, 2011. However, the Court finds that Myers's testimony showed he was aware during the timeframe of 2009 to 2011 his back problems were related to his employment. In addition, Myers received work restrictions and was taken off of work for extensive periods of time, which should have led to the conclusion Myers knew his work was causing significant back problems. 
Substantial Evidence

Monsanto v. Delgado, 898 N.W.2d 203 (Iowa Ct. App. 2017).
Background. Delgado suffered a work-related injury. Delgado recalled reporting pain to her left wrist, arm, shoulder, and neck. She returned to work on the day of the injury but later sought medical care. Delgado's employer, Monsanto, stipulated the injury to her wrist and arm caused temporary disability, but the employer denied she suffered a work-related injury to her shoulder and neck. 

At an arbitration hearing, the deputy found Delgado proved her left wrist, arm, shoulder, and neck complaints were causally connected to her work injury, and the employer was liable for the independent medical examination and Delgado's prior medical expenses in treating her injury. Furthermore, the deputy concluded Delgado was not at maximum medical improvement and was entitled to a running healing period award.

The Commissioner and district court affirmed.

Analysis. Affirmed based upon substantial evidence.

Exclusion of Evidence

Hyten v. HNI Corporation, No. 16-1454 (Iowa Ct. App. Jan. 10, 2018).
Background.  In Hyten v. HNI Corporation, the Court of Appeals addressed the exclusion of evidence concerning the delay in receipt of workers' compensation benefits, the safety of plaintiff's work assignment and the company's waiver of notice defense.  The court affirmed the exclusion of evidence on all accounts.

Plaintiff suffered a carpal tunnel injury.  Partially as a result of that injury, the claimant had unexcused absences which ultimately led to her dismissal from employment.  Claimant filed suit against the employer, alleging she had been terminated in violation of public policy for seeking workers' compensation benefits.  The jury, after hearing testimony from numerous witnesses, returned a verdict in favor of the employer.

Analysis. On appeal, Plaintiff alleged the district court erred in excluding evidence.  The court notes that relevant evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury.  A great deal of leeway is provided to the trial court in making this judgment call.  

The court held plaintiff failed to demonstrate her substantial rights were affected by the exclusion of any evidence.  The court goes on to conclude the evidentiary issues were "mere subterfuge" and that the defect in the case was the lack of any evidence casting doubt on the employer's legitimate reason for the termination of employment.  

Substantial Evidence
Orris v. College Community School District, No. 17-0742 (Iowa Ct. App. Jan. 10, 2018).

Background.  In Orris v. College Community School District, Claimant had filed a review-reopening petition, alleging that her fibromyalgia condition had worsened and that she was entitled to more than the 30% industrial disability she had originally been awarded in arbitration. 

Following hearing, the deputy commissioner concluded Orris proved “by a preponderance of the evidence that her fibromyalgia condition or symptoms have substantially changed and worsened since the 2009 arbitration hearing.” However, the deputy commissioner went on to conclude Orris “failed to prove that her increase or exacerbation of fibromyalgia symptoms is causally related to her initial work injury in May 2005.” The deputy commissioner therefore denied Orris's request for an increase in benefits. On appeal, the commissioner affirmed the deputy commissioner's ruling in its entirety.  The district court affirmed the deputy’s holdings.  

Analysis.  The Claimant argued that the district court erred in finding substantial evidence supported the commissioner's rejection of an allegedly uncontroverted expert opinion regarding the causation of her worsened condition.

In or around November 2011, Claimant's sister was diagnosed with breast cancer.  Claimant moved to Texas in August 2012 to be closer to her sister.  The stress associated with the move caused a flare in her fibromyalgia symptoms.  In November 2014, Claimant's husband was also diagnosed with cancer. Her family members' diagnoses caused Claimant a great deal of stress.  Claimant testified she was aware stress played a significant role in her aggravations.  

In addition, the claimant was diagnosed with psoriatic arthritis, which was unrelated to the work injury and caused “very intense, stinging” pains in her joints.

Dr. Bansal, Claimant’s expert, concluded Claimant's fibromyalgia had followed a logical medical progression, and said progression was related to the original work injury.  Dr. Bagheri, Claimant's treating physician, opined the fibromyalgia diagnosis is lifelong, and it does not get worse; rather, it remains stable or gets better over time.  
The deputy, commissioner, district court, and Court of Appeals concluded that Dr. Bagheri's position was stronger.  The deputy noted that Claimant had a number of other stressors aside from the work injury, including her sister's terminal cancer diagnosis, her husband's cancer diagnosis, her nephew's illness and her own diagnosis of psoriatic arthritis. 

Prosthetics

Nestle USA v. Conell, No. 17-0267 (Iowa Ct. App. Feb. 7, 2018).

Background.  Claimant repaired machines for Nestle USA.  When a bag-sealing machine jammed, Claimant attempted to clear the jam when a 385-degree sealing clamp closed on his left hand.  Claimant was forced to manually take apart the machine to get his hand out.  Thereafter, Claimant was rushed to the hospital where he underwent a number of surgeries.  

Nestle did not dispute compensability and approved payment for a mechanical prosthetic device that allowed Claimant to manipulate his thumb and index finger.  Claimant was only able to use the mechanical hand for three to four hours per day.  To address the gap in time in which Claimant was unable to use the mechanical hand, Claimant asked Nestle to also provide a passive prosthetic left hand that looked like a natural hand.

The deputy ordered payment of the passive prosthetic hand.  On intra-agency appeal, the Commissioner reversed the deputy’s award of a passive prosthetic hand as the deputy’s decision failed to comport with a provision of the Iowa Workers’ Compensation statute that only allowed for payment of one prosthetic device.  
Iowa Code Section 85.27 obligates an employer to furnish “reasonable services and supplies to treat an injured employee.”  Section 85.27(1) provides “the employer … shall furnish … reasonable and necessary crutches, artificial members and appliances but shall not be required to furnish more than one set of permanent prosthetic devices.”

The commissioner held that Claimant was only entitled to one prosthetic device per entitlement and that having a mechanical and passive device violated this requirement.

Analysis.  The district court reversed, holding the commissioner placed too much emphasis on the “one set” instead of “reasonable and necessary” language.  After canvassing precedent, the court determined a passive prosthetic hand was a necessary part of Claimant's care and an extension of his prosthetic finding that the passive hand was an extension of Claimant’s prosthetic.  
The Court of Appeals affirmed, noting for all practical purposes, the passive hand and the mechanical hand were a single device, to be used interchangeably in a twenty-four hour day.  

Sufficiency of Notice

Ruiz v. Revstone Casting Industries, No. 16-1728 (Iowa Ct. App. Dec. 6, 2017).

Background.  In Ruiz v. Revstone Casting Industries, LLC, the court affirmed the decision of the agency that claimant had not provided sufficient notice of his hearing loss, back and hand claims and affirmed the district court's order remanding claimant's back injury claim to the commissioner.

Claimant worked for the employer as a grinder for 25 years. He began to feel he had a right to "something" from his injuries after he was prescribed hearing aids.  Claimant noted that he had made doctors' appointments on his own for his hands.  Claimant ultimately retired from Revstone in 2011 because of the pain in his foot, hands and back in addition to his hearing loss. 

With respect to the carpal tunnel claim, the commissioner failed to specify a date of injury for the claim.  The court indicates that the carpal tunnel claim was a cumulative injury requiring application of the standard under Oscar Meyer Foods Corp. v. Tasler which indicates that an injury manifests when claimant is aware of the fact of the injury and its causal relationship to claimant's employment.  The court concluded that the injury occurred on September 30, 2011, which was claimant's last date of employment..  Claimant argued that under the discovery rule, claimant did not appreciate the seriousness of the injury until after this date, but the court concludes that claimant appreciated the nature, seriousness and probable compensable character of the injury before September 30, 2011.   Because claimant did not notify the employer about the injury until December of 2012, this injury was found to be untimely under section 85.23. 

The agency found that claimant had not suffered from occupational hearing loss.  The decision indicates that claimant did not implicate the table presented in section 85B.5 of the Code, but argued that he had provided expert testimony to demonstrate causation.  Defendants argued that claimant had not demonstrated that levels of noise at work were sufficient to produce hearing loss.  
Analysis.  Ultimately, the court concluded that substantial evidence supported the conclusion that claimant had not demonstrated a work related hearing loss.  Claimant apparently did not use an expert to demonstrate his hearing loss.

Claimant's back claim was remanded to the agency for a failure to consider the opinion of one expert.  Defendants appealed from this ruling by the district court and the court of appeals affirmed, finding there was nothing in the decision that indicated the commissioner had considered the opinions of Claimant's treating physician with respect to his back claim.  The court found that although the commissioner may accept or reject evidence, he may not fail to consider it, citing Schutjer v. Algona Manor Care.   The back claim was remanded to the agency. 

Penalty

Allen v. Tyson Fresh Meats, No. 17-0313 (Iowa Ct. App. Feb. 21, 2018).

Background.  Claimant's attorney did not move to bifurcate or continue the hearing to allow the defendant additional time to prepare for a penalty claim.  Moreover, Penalty was not pled on the Hearing Report.  No motion to amend the pleadings was made by Claimant’s attorney.  In Claimant’s brief, it is asserted that Tyson was made aware of the claim for penalty benefits in Claimant’s Answer to Interrogatories.  However, the portions of Claimant’s Interrogatories included in the record did not show a claim for Penalty.  Nevertheless, Tyson’s counsel admitted that he was notified about a penalty claim in the answer to interrogatories.  

At the Commissioner level, Claimant was awarded 10% industrial disability and denied penalty benefits.  On appeal, the Iowa Court of Appeals affirmed the decision of the agency.

Iowa Administrative Rule 876-4.2 states, “Entitlement to denial or delay benefits provided in Iowa Code section 86.13 shall be pled, and if pled, discovery shall be limited to matters discoverable in the absence of such pleading unless it is bifurcated.”

The Commissioner ruled notice that penalty will be an issue is necessary in penalty claims because after a claimant makes a showing of a denied or delayed payment the burden shifts to the defendant to show reasonable cause or excuse.  Due to this burden shifting, appropriate notice must be provided to a defendant.  Rule 4.2 requires penalty be pled.  Since the evidence in the record does not show penalty was pled, the claimant was not entitled to penalty benefits.

Analysis.  On appeal, Claimant argued that mentioning penalty in an answer to interrogatories should be sufficient for purposes of Rule 876-4.2.  

The court noted that whether they gave deference to the agency's interpretation of its rules or not, the district court was not in error in affirming the commissioner's interpretation. Thus, even under a less deferential standard of review, the agency's interpretation of Rule 876-4.2 was not illogical, irrational or wholly unjustifiable.  Section 4.2 specifically provides that entitlement to penalty "shall be pled."  The court found that this imposes a duty upon the claimant to plead penalty benefits. 

Shoulder Injury, No Permanency

Merrick v. Crestridge, Inc., No. 17-0745 (Iowa Ct. App. March 21, 2018).  

Background.  Claimant was found to have met her burden of demonstrating that she suffered a work related injury to her shoulder, but the agency concluded that she did not establish permanent total disability.  Merrick v. Crestridge, Inc., No. 17-0745 (Iowa App. March 21, 2018).  On appeal, claimant contends that the agency's decision was not supported by substantial evidence and that the agency misapplied the law to the facts.

Claimant suffered a shoulder injury and the doctors initially believed that the injury had caused capsulitis.  She was placed on light duty work following the injury and was provided with injection therapy, which was helpful.  She was released to regular duty work, but did not return to work for the employer. The treating doctor concluded there was no permanent functional impairment and she was provided a 0% rating.  
Dr. Kreiter, who performed an IME, found that claimant had a 13% BAW rating as a result of shoulder instability and a possible labral tear.  He believed that an MRI and permanent physical restrictions were necessary.

The MRI revealed no evidence of tears in the shoulder; in addition, the treating doctor found no evidence of instability.  He found that claimant's current complaints were not due to her work injury and disagreed with Dr. Kreiter's assessment.  
Analysis.  The agency relied on the treating doctor’s opinions over those of Dr. Kreiter.  The court concluded that the agency provided specific reasons why it found Dr. Hussain's opinion to be more credible than Dr. Kreiter's.  Because the agency considered this evidence, the court concluded the agency's decision was supported by substantial evidence.  The court also concluded that lay testimony was considered and that the agency's decision regarding the same was supported by substantial evidence.  The court concluded that the application of the law to the facts was not irrational, illogical or wholly unjustifiable.

