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Additional Evidence

Hecht v. Highline Construction, No. 5052175 (App. Jan. 25, 2018)

While Claimant was under a truck to repair a hydraulic issue, the airbrake system went “over relief” which means it exploded, next to claimant's head, about six inches from his right ear. After getting out from under the truck, Claimant was nauseated and vomited two or three times. 
Dr. Hansen at UIHC evaluated claimant weeks later and noted claimant's ear structure was “normal” with “TM intact.”  Audiograms were done and inexplicably, the results worsened over time. Dr. Hansen recommended further studies and follow up.
An MRI was done and it did not show any abnormalities to explain claimant's reported hearing loss. On that same day, Claimant was also seen by Kenneth McMains, M.D. An audiogram was done at that visit and it was significantly worse than the audiogram done at UIHC just one month prior. Dr. McMains provided claimant with an impairment rating of ten percent whole person due to hearing loss in claimant's right ear and tinnitus. This occurred just two months after the work injury without defendants' knowledge and without claimant returning to Dr. Hansen as recommended.
Dr. Tyler and Dr. Bansal also provided causation opinions and ratings.
The arbitration decision found that Claimant sustained hearing loss and tinnitus as a result of the stipulated injury. The deputy found claimant entitled to 30 percent industrial disability as a result of the work injury. The deputy also found claimant entitled to $12,302.85 in penalty benefits for an unreasonable delay in the payment of PPD benefits. 
Defendants filed their notice of appeal on July 26, 2016. On August 16, 2016, citing commissioner's rule 876-4.28, defendants filed an application to submit additional evidence, asserting there existed newly discovered material evidence, pertaining to claimant's employment history, which was relevant to the disputed issues in this case. Claimant resisted on the basis that defendants' application was not filed until the twenty-first day following the filing of defendants' notice of appeal, missing the mandatory filing deadline of 20 days.
Defendants asserted that pursuant to I.R.App.P 6.1003(2), non-jurisdictional deadlines may be extended by the appellate court in question on its own motion, or on motion of a litigant for good cause.  “Good cause” is defined to include the illness of counsel and the unavailability of counsel due to unusual and compelling circumstances. Defendants' attorney stated in the response to the resistance that she had been out of the office for a significant amount of time due to the extended illness and then death of her mother. Also, during part of this same time, her secretary changed, which resulted in a change in how calendar items were diaried and docketed. 
A different deputy commissioner found that defendants showed good cause for requesting the extension of time to file the application and allowed the additional evidence into the record post-hearing.
Of note, the additional evidence sought to be introduced refuted Claimant’s testimony given at the time of hearing. At hearing, Claimant testified he had quit working at certain employers yet when employment records were secured post-hearing, those records confirmed Claimant had been terminated. Defendants would not have known about the quit/termination situation until hearing Claimant’s testimony at hearing.

Based upon the testing done by Dr. Hansen and the intentional inaccurate testimony provided at hearing, the Commissioner reversed the award of permanency benefits, penalty benefits, and medical benefits.

Alternate Medical Care – Medical Marijuana

Presson v. Freiburger Concrete & Top Soil, Inc. No. 5049542 (Alt. Care, Apr. 24, 2018)
Claimant sustained a head injury. The claim was accepted and care was directed with Dr. Short. At one appointment, claimant reported to Dr. Short that he had “been using marijuana and thinks that provides relief.” Given claimant's past intolerance of oral medication, Dr. Short indicated he believed “medical marijuana is a reasonable treatment option.” He stated he would look “into an Illinois physician that we could refer to prescribe this.” 
The medical use of cannabis is legal in Illinois, and Claimant was a resident of Illinois. Dr. Short eventually recommended a referral to Dr. Pla, as he was the only medical provider in Illinois that Dr. Short knew of that would prescribe marijuana. Defendants refused to authorize the referral to Dr. Pla. 
The deputy concluded the refusal to provide care with Dr. Pla was reasonable for the following reasons: 1) Defendants may be in violation of federal law by “aiding and abetting” claimant's treatment related to and/or use of marijuana; 2) Defendants risk violating Iowa law by paying for claimant's requested treatment; 3) the treatment sought is illegal under federal and Iowa law; 4) it would be inappropriate for the agency to order treatment that Congress and the legislature have deemed illegal; and 5) Congress and the legislature have determined marijuana is void of any accepted medical use.

The deputy made it clear that the defendants' decision to refuse to authorize the appointment with Dr. Pla did not consitute interference or a substitution of their own judgment only under these specific facts and circumstances and this decision in no way altered the long-standing precedent requiring Defendants to abide by the authorized doctor’s treatment recommendations.
Healing Period – Termination
Reynolds v. HyVee, Inc., No. 5046203 (App. Oct. 31, 2017)

In the arbitration decision, the deputy awarded Claimant benefits including healing period benefits from February 27, 2014, through September 8, 2015. On appeal, the commissioner affirmed the deputy’s decision in every other aspect but modified the deputy’s determination that benefits paid following Claimant’s termination on November 8, 2014, were properly characterized as healing period benefits.

There is no dispute claimant remained under Dr. Nepola's active treatment during this period and remained under activity restrictions, even undergoing a right total shoulder arthroplasty on December 3, 2014. However, Defendants contend that claimant's termination for the intentional acts of stealing from defendant-employer is tantamount to a refusal of suitable work, thus ending any right to temporary healing benefits.

Claimant was accused of stealing a package of cupcakes, some Gatorade from a fountain machine, and a couple packs of cigarettes. Claimant admitted he took the items and apologized for his actions. Claimant was terminated effective November 8, 2014. 
The store director testified there was a zero tolerance policy for theft by employees. As such, claimant was treated no differently than any other employees caught stealing. 
The commissioner found that claimant's misconduct of stealing was tantamount to a refusal to perform light duty work. He found it to be the type of conduct that would reasonably cause any employer to terminate any employee and that it had a serious adverse economic impact on defendant-employer by depriving defendant-employer of revenue. Accordingly, the weekly indemnity benefits paid from the time of termination until MMI are properly considered PPD benefits and defendants got credit for same.
Idiopathic Injury

Bluml v. Dee Jays Inc. d/b/a Long John Silvers, No. 5047125, (App. July 20, 2017)
The deputy commissioner found because claimant experienced an idiopathic fall on February 15, 2012, which was caused by claimant's non-work-related seizure disorder which was seriously aggravated by claimant's alcoholism, and because claimant was on a level floor on defendant-employer's premises when he fell, and there were no work-related hazards which claimant struck as he fell to the floor, claimant failed to carry his burden of proof that he sustained an injury which arose out of and in the course of his employment with defendant-employer. The deputy commissioner awarded claimant nothing.

The Commissioner noted that the claimant in this matter hit no objects or structures as he fell to the floor. There was no dispute that the injuries sustained by claimant were rendered more serious because claimant's fall occurred on a ceramic tile floor inside defendant-employer's restaurant. Claimant advocated that the Commissioner should adopt the rule followed by a minority of jurisdictions which hold that idiopathic falls on a level floor are compensable when the hardness of the floor affects the severity of the injury. 
Defendants argued the Commissioner should abide by the rule followed by the majority of jurisdictions which hold that idiopathic falls on a level floor are not compensable regardless of the hardness of the floor on the theory that a floor presents a risk or a hazard encountered everywhere and that such risks and hazards presented by a level floor are the same risks which confront all members of the public. 
After reviewing the cases from numerous other jurisdictions, the Commissioner found the authority and the arguments presented by defendants in support of the majority rule on this issue more persuasive than the authority and arguments presented by claimant in support of the minority rule. Accordingly, the deputy’s decision was affirmed.
Immigration Status

Nunez Varela v.Iowa Select Farms, No. 5049403, (App. Dec. 21, 2017)


At hearing, the deputy sustained Claimant’s motion in limine that had been filed days before the hearing. The motion in limine sought to exclude any exhibits or testimony regarding Claimant’s immigration status. At the conclusion of the hearing, defendants made an offer of proof regarding the proffered exhibit and testimony concerning claimant's immigration status. The deputy concluded Claimant sustained a 55% industrial disability as a result of the work injury.

On appeal, defendants contend the deputy erred in sustaining the motion in limine and excluding evidence regarding Claimant’s immigration status and that 55% was not reasonable.
The Commissioner affirmed the award of 55% and also affirmed the deputy’s ruling prohibiting defendants from introducing exhibits or testimony related to claimant's immigration status. In so finding, the Commissioner relied upon precedent from the Iowa Supreme Court who has consistently determined that the immigration status of an injured worker, or a dependent, is not a relevant factor for determining eligibility for workers' compensation benefits. Staff Management v. Jimenez, 839 N.W.2d 640, 650-651 (Iowa 2013); Iowa Erosion Control, Inc. v. Sanchez, 599 N.W.2d 711, 714-715 (Iowa 1999).

Interest

Soliz v. Farmland Foods Inc., No. 5047856 (Ruling on Motion to Enlarge, April 23, 2018)

A deputy commissioner determined Claimant was permanently and totally disabled and the Commissioner affirmed. Following the appeal decision, Defendants filed a Motion to Enlarge requesting clarification as to the interest on accrued benefits due to the legislative changed enacted in 2017.

Defendants contend the statutory changes should apply retrospectively, meaning interest on the accrued weekly benefits accrues from the date each compensation payment is due at an annual rate equal to the one-year treasury constant maturity published by the federal reserve in the most recent H15 report settled as of the date of injury, plus two percent.  
Claimant argued the amended statute is ambiguous as to its effective date, and given the ambiguity, in accord with the recognized principal that workers' compensation statutes are to be interpreted liberally in favor of the injured worker, the statutory changes should only apply to injuries occurring on or after July 1, 2017, or alternatively, all interest accruing on past due weekly compensation payments before July 1, 2017, is payable at the rate of ten percent per year, and all interest accruing on past due weekly compensation benefits on or after July 1, 2017, is payable at an annual rate equal to the one-year treasury constant maturity published by the federal reserve in the most recent H15 report settled as of the date of injury, plus two percent, or in this case, 2.13 percent per year.
This case involves a work injury occurring on September 10, 2013.  Defendants argued that under Janda v. Iowa Industrial Hydraulics. Inc., 326 N.W.2d 339 (Iowa 1982), the 2017 interest provisions in Iowa Code section 585.3 apply to the permanent total disability benefits awarded to claimant by the Workers' Compensation Commissioner on March 7, 2018, retroactively to compensation payments from January 28, 2014, and continuing for the period of disability.  Claimant argued Janda was not controlling because Janda concerned interest from a district court judgment, and this case involves an award of permanent total disability benefits that were due each week compensation was payable.

The Commissioner found Defendants' reliance on Janda was misplaced.  Janda involved interest awarded by the district court on a judgment following a trial.  Permanent total disability benefits are not payable based upon a judgment.   Iowa Code section 85.30 requires compensation benefits, which include permanent total disability benefits, to be paid "each week . . . during the period for which compensation is payable."

The Commissioner held that defendants incurred an obligation or liability to pay interest at the rate of ten percent on accrued permanent total disability benefits that were payable and not paid when due from January 28, 2014, until June 30, 2017.  As of July 1, 2017, Defendants are obligated to pay interest on all permanent total disability benefits payable and not paid from July 1, 2017, to the present, at the rate of 2.13 percent, pursuant to the H15 report settled as of the date of claimant's injury, plus two percent.
Gamble v. Ag Leader Technology, No. 5054686 (App. April 24, 2018)

In regards to addressing the question of interest, this case mirrors the language and result in the above Motion to Enlarge in Soliz.

Mental Injury

Fitch v. Des Moines Public School, No. 5047711, (App. Dec. 12, 2017)

A deputy commissioner found claimant sustained a physical-mental injury when she was assaulted by a student. The deputy found the physical-mental injury sustained by claimant aggravated claimant's pre-existing anxiety, depression and post-traumatic stress disorder to the extent that claimant became permanently and totally disabled. 
Claimant had a long-standing history of treatment for mental health issues for many years before her work injury. Despite those pre-existing conditions, claimant attained a high level of education and she was capable of engaging in productive professional employment. As a result of the attack by her student, Claimant had documented physical injuries to her face, head and right hand. Other than a small scar on her nose, her physical injuries largely resolved. However, her mental state spiraled downward.

Claimant returned to work where she continued to be required to manage the student that attacked her. After a month or so, Claimant was informed her work performance was not up to par. Claimant did not manage that news well and ended up being admitted to an in patient psychiatric ward for the first time in her life.
In reviewing the medical evidence, the Commissioner found the opinions favoring causation provided by Dr. Kamran and Dr. D'Achiardi-Ressler entitled to greater weight. Dr. Jennisch's causation opinion of no causal relationship was deemed “unconvincing” to the Commissioner because while he was not willing to attach “primary” significance to the assault, he did concede the assault was at least part of the causative puzzle. The law does not require the assault to be the sole proximate cause of the aggravation of claimant's mental condition - - only one proximate cause for it to be compensable.
The Commissioner further rejected defendants’ contention that the physical injuries claimant experienced when she was assaulted were not signification enough to trigger a physical/mental injury. In essence, defendants argued claimant could not have sustained a compensable physical/mental injury because her physical injuries were not serious enough to be independently compensable. The Commissioner aptly noted that this argument was squarely addressed and rejected by the Iowa Court of Appeals in Heartland Specialty Foods v. Johnson, 731 N.W.2d 397 (Iowa App. 2007).
The deputy’s finding of a physical-mental injury leading to permanent and total disability was affirmed.

Partial Commutation

Sloan v. Mark D. Sloan. D.D.S. d/b/a Sloan Family Dentistry, P.C., File No. 5065386 (Commissioner's Ruling on Motion to Dismiss Petition for Partial Commutation, June 12, 2017).
Ruling is attached to this outline. That ruling was also affirmed by the District Court. Sloan v. Mark D. Sloan, D.D.S. d/b/a Sloan Family Dentistry, P.C., Case No. CVCV054329 (Ruling and Order on Petition for Judicial Review, November 20, 2017)

Baker v. Pyramid Wall Systems, File No. 5059101, (Remand, Mar. 27, 2018)

On June 30, 2017, claimant filed a petition for a partial commutation. Clamant alleged he was entitled to “TBD” percent of the whole person for purposes of his commutation.

By ruling, the petition for partial commutation was dismissed as premature since there was nothing to commute.

Claimant filed an appeal. By ruling, the notice of appeal was found to be interlocutory and the appeal on the interlocutory ruling was dismissed.
Claimant filed for judicial review in district court. The district court remanded the matter back to the agency for a ruling consistent with Sloan, supra. 
As the Commissioner noted in Sloan:

Iowa Code section 85.45 requires that “the period during which compensation is payable can be definitely determined” before future payments of compensation may be commuted to a present worth lump sum payment. In this instance, claimant's petition for partial commutation asserts that any benefit entitlement is yet “to be determined.” Taking claimant's petition for partial commutation on its face, along with the fact that claimant filed a simultaneous petition for arbitration, it is apparent that the period during which compensation is payable cannot be definitely determined. Iowa Code section 85.45(1 )(a).

…

Given that there has been neither a settlement nor an arbitration award in this matter, there is nothing to be commuted at this point in time. On its face, claimant's petition for partial commutation concedes that any entitlement to benefits remains “to be determined.” As such, claimant's petition for partial commutation fails on its face to establish “the period during which compensation is payable” and whatever that period is certainly cannot be “definitely determined” at this juncture. Claimant's petition for partial commutation is premature and is not permissible pursuant to Iowa Code section 85.45(1)(a).
Based on the Sloan case, claimant's Original Notice and Petition for Partial Commutation was dismissed without prejudice.
Penalty

Shariff v. Kraft Foods, Inc., File No. 5037146, (App. Apr. 25, 2018)

February 23, 2011 – work injury. 
July 31, 2013 – first arbitration decision. Claimant takes nothing.

April 30, 2014 - commissioner reversed the deputy decision and awarded a running award of healing period benefits. 

January 20, 2015 - district court affirmed the commissioner's running award of healing period benefits. 

February 17, 2015 - defendants filed their notice of appeal of the ruling on judicial review. 

February 26, 2015 - defendants filed a supersedeas bond with the Polk County District Court. 

April 2, 2015 - claimant filed his post-hearing penalty petition.

April 13, 2015 - defendants filed a motion to dismiss the petition for post-hearing penalty benefits. 
April 21, 2015 - deputy commissioner issued a ruling denying defendants' motion to dismiss claimant's post-hearing penalty petition.

April 28, 2015 - the Polk County District Court issued a Notice of Stay of Execution of Judgment. 

February 24, 2016 – Court of Appeals affirmed the judicial review decision and the commissioner's running award of healing period benefits. 

March 15, 2016 – deadline to file for further review. Defendants did not file for further review. 
March 15, 2016 - defendants mailed payment of healing period benefits in the amount of $155,883.60 to claimant's counsel for benefits accrued through March 9, 2016. 
April 4, 2016 & April 12, 2016 - claimant's counsel sent letters to defense counsel asking about payment of benefits accrued after March 9, 2016. 

May 4, 2016 - defendants issued payment for benefits for the period of March 10, 2016 through May 4, 2016. 

Defendants concede no payments were paid prior to March 15, 2016.

In the post-hearing penalty proceeding, the deputy awarded penalty benefits for defendants' unreasonable delay in the commencement of weekly healing period benefits for the periods of April 30, 2014, through April 27, 2015, and from March 24, 2016, through May 4, 2016. The deputy held that defendants failed to satisfy the requirements of section 86.13(4) by 
1) failing to prove a reasonable or probable cause or excuse for the delay in payment of the benefits in question, 
2) in failing to prove the excuse was preceded by a reasonable investigation and evaluation by defendants as to whether benefits were owed to claimant, 
3) in failing to prove that the results of the reasonable investigation and evaluation were the actual basis upon which defendants contemporaneously relied to delay the payment of the benefits, 
4) and in failing to contemporaneously convey the basis for the delay in paying the benefits to claimant. 
The deputy found a total of $29,169.76 in weekly benefits was unreasonably delayed and awarded $11,500.00, or approximately 40 percent of the total amount of weekly benefits unreasonably delayed, in penalty benefits.
The Commissioner affirmed agreeing with the deputy’s analysis regarding Defendants’ failures and in the amount of the penalty awarded.

Bowers v. Premium Transportation Staffing, Inc. File No. 5040646 (App., May 1, 2018)
Claimant was injured in 2011 and found permanently and totally disabled in 2013. Claimant’s request for penalty benefits in the 2013 hearing was rejected by the deputy. The Commissioner affirmed in June of 2014. Also in June of 2014, Defendant-Insurer filed for bankruptcy. The receiver in the bankruptcy matter sent a letter to Claimant’s counsel indicating all benefits accrued and owing should be made pursuant to the Commissioner’s appeal decision.

Claimant’s counsel wrote to defense counsel requesting payment of accrued benefits. Defense counsel responded by indicating a petition for judicial review was going to be filed. Claimant reminded defense that their arguments had been rejected twice by the agency and again requested consideration of payment of accrued benefits.

In September of 2014, counsel for the Guaranty Fund wrote to counsel to inform them that due to a 1 million deductible, the Guaranty Fund would not kick in.
Claimant moved for judgment in district court. In February of 2015, the court affirmed the Commissioner’s decision and granted the judgment. Defendants appealed to the Court of Appeals. Claimant again requested payment of accrued benefits or alternatively, posting a bond. Defendants did neither. In October 2015, the Court of Appeals summarily affirmed the district court.

Defendants did not pay the initial judgment. Claimant filed a second judgment for benefits that accrued since the first judgment and the district court entered judgment a second time. The total of the two judgments was $99,661.75.
In February of 2016, Defendants sent a check for the amount of weekly benefits accrued pursuant to the first judgment. They did not pay the interest and costs on the first judgment nor anything toward the second judgment.

At hearing in 2016, the deputy found no excuse for Defendants conduct and found a 50% penalty to be “not only proper here, it is necessary.” The deputy rounded the penalty to $50,000.

On appeal, the Commissioner agreed that the evidence established Defendants knew or should have know their refusal to pay benefits was unreasonable. Their arguments had no basis in Iowa law. Claimant’s counsel continued to request payment during the appeal process and the counsel for the Guaranty Fund also informed Defendants that their interpretation of the law was flawed.

Rather than rounding the amount, the Commissioner awarded 50% or $49,830.87 in penalty benefits.
