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TODAY'S TACTICS OF THE POST SHAPUTIS PAROLE BOARD

Several highly significant court
cases have been decided in
California's highest court over
the past few years, and some
have had a rather adverse im-
pact on how the CA parole panels
now conduct their hearings. This
has created many new tactics

that parole panels utilize rou-
tinely while denying parole to

a term-to-life prisoner for what
they characterize as a "lack of
insight." This has now become the
single most significant issue
facing CA prisoners attending
their parole hearings. Because
this "insight" issue now impacts
virtually every parole hearing
conducted in the State of
California, we have located per-
haps the most thorough analysis
of this issue, and a few tips on
how you and your attorney may
wish to approach it. This in-
formation was taken from an arti-
cle called New Board Tactics, and

is reprinted here with permission:

Taking its cue from the
California Supreme Court's deci-
sion in In re Shaputis (2008) 44
Cal.4th 1241, the Board (and Gov-
ernor) deny parole by routinely
checking the box that the pris-~
oner "lacks insight," among other
reasons. Fortunately, courts have
noticed and exposed this sham
technique. (In re Bennie Moses
(2010) 182 Cal.App.4th 1279;
additinal citations omitted)
Basically, the courts have held

that the Board's or Governor's
declaration that the inmate ''lacks
insight" does not necessarily
make it so.

Nevertheless, because no judge
attends parole suitablity hearings
and stops the Board when it dis-
obeys the law or violates the
prisoner's rights, Board panels
continue to conduct hearings as
they see fit, sometimes giving
only lip service to the law or
court rulings. More disturbing,
however, the Board may not only
violate the law but may encourage
the immate to waive his or her
right not to discuss the com-
mitment offense in a pretextual
effort to explore the imnmate's
"insight." It happens like this:
the inmate's attorney tells the
Board that the priscner will not
be discussing the commitment of-
fense. The panel then reads the
facts of the crime into the record
and boldly proceeds to ask a
question "for clarification," such
as, "What did you think was going
to happen?" The attorney must be
alert to advise the client not to
answer the question, unless it is
felt that providing an answer is
harmless or beneficial. The impor-
tant thing to recognize is that
these questions about '"clari-
fication" and what the inmate was
thinking before or during the
crime are simply techniques the
Board uses to entice the inmate to
waive his or her right not to dis-
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cuss the commitment offense under the pre-
tense that the Board merely wants a better
understanding of the inmate's "'insight"
into the nature and cause of the crime.

Prisoners and their attorneys should not
be fooled by this wolf in sheep's clothing.
The Board may seem like a friendly, pater-
nalistic counselor, simply trying to gain
a better understanding of the facts, but
once the inmate starts providing explana-
tions, chances are likely that the Board
will find the explanations lacking in
depth and substance and will use the pris-
oner's own explanations against him to
conclude that he or she “lacks insight,"
and, of course, will deny parole on this
basis.

One of the Board's favorite techmiques
is to criticize the immate for failing to
ptovide an answer to a question that was
not asked. In particular, the Board may
use this techmique to criticize the immate's
remorse. Despite multiple psychological
evaluations indicating that the inmate ex-
presses deep and sincere remorse, it is not
uncommon for the Board to condemn and
castipate the inmate for failing to express
remorse during the hearing—particularly
vhen the Board does not ask about the
prisoner's remorse. Often, the Board is so
concerned about the details of the crime
that it will spend a lot of time asking the
inmate questions about the mechanics and
circumstances of the crime but will fail to
ask whether the inmate has any remorse (even
though, as mentioned, remorse is repeatedl
indicated in the psychological evaluations).
Now, here's the extraordinarily sneaky part:
after the inmate's attorney makes aneloquent
and comprehensive closing statement estab-
lishing the inmate's parole suitability, the
Board may advise the inmate as follows
(taken verbatim from a parole hearing tran-
script): "Okay. You can rely on your Attor-
ney's statement as to why you're suitable
for parcle or make a statement on your own
behalf at this time. You can make a state-
ment if you want, or you can rely on what
your Attorney said as to why you're suitable
for parcle.”

See how this works? The imnmate is advised
twice that he can rely on his attorney's
statement as to why he is suitable for
parole, Clearly, the Board is inviting the
inmate to rely on his attorney's statement
and forgo his own. The Board's suggestion
is often made with the tone, attitude and
body language indicating that the attorney's
statement has been more than adequate and

nothing further from the inmate is necessary.
0f course, when tha Board later reads its
decision, it excoriates the immate for not
mentioning remorse or answering other ques-
tions not asked.

Thorough hearing preparation is required
to avoid these traps. Consider using a check-
list to make sure all topics are covered. If
the immate chooses to discuss the crime, he
or she should be prepared to answer questioms
about every aspect of the crime before, during
and afterward, imcluding the immate's think-
ing and mental state at all times rele-
vant to the crime, and should anticipate
unfriendly questions from both the deputy
District Attorney and Board. Additionally,
the inmate's remorse should be documented,
either by the inmate himself, or his or her
attorney by reference to psychological
evaluations or other statements. A mock
question-and-answer session with the inmate's
attorney may be advisable. Additionally,
the ipmate should discuss thoroughly with
his or her attorney the advantages and
disadvantages of discussing or not discussing
the crime. Given the Board's proclivity for
criticizing the immate for not providing
answers to questions that were not asked,
not discussing the crime may be in the
inmate's best interests. If the irmate
chooses not to discuss the crime, he or she
should avoid being lured into discussions
of the facts of the crime, which are dressed
up and disguised as discussions of "insight."”
Often, multiple psychological evaluations
will indicate that the inmate has expressed
adequate, good or excellent insight into the
reasons for and factors concerning the crime.
The inmate's attorney should emphasize these
expert findings in his or her closing state-
ment to the panel.

As always, thorough preparation is key.
Discuss with your attormey whether you should
talk about the crime and any other matters
addressed at the hearing.

-This article originally appeared in The
Prison Link (3rd Quarter, 2010) and is re-
printed with permission of the publisher.

* POPULATION WATCH *

On November 4, 2010, California signed a
new contract with GFO Group, Inc., (formerly
known as Wackenhut Corrections) to transfer
an additional 5,000 prisoners to private
prisons in Michigan and Arizona. This is in
addition to the 10,500 currently housed out-
of-state. The GEO Group signed a 3
to house prisoners in Michigan for
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