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Introduction
For some reason employees are petrified by the thought of talking to a postal
inspector. It is the responsibility of the union shop steward to advise the
employee of his/her rights under the contract and the law.

If questioned by a postal inspector, even if the employee believes that he or
she is not guilty of any wrongdoing, instruct the employee to:

B Remain calm.
Correctly identify yourself.
Request a steward, a union representative or an attorney as appropriate.

Remain silent until you have consulted with your steward or attorney.

Do not physically resist arrest or search of your person or property.
However, request to see a search warrant. If they do not have one, inform
them that you do not consent to the search.

B Don't sign any papers waiving your rights without consulting with your
steward or attorney.

B Do not deny or admit to any allegations without consulting with your
steward or attorney.

B Do not sign any type written statements or make oral remarks without
consulting with your steward or attorney.

Remember that the postal inspector will not inform the employee of his or
her right to have a union representative present; they must request one.
Also, advise them to beware of the good guy, bad guy inspector routine. One
inspector acts as the bad guy; the other acts as the good guy and tries to con the
employee into believing they are trying to help them. Alert them to never fall
into the inspectors’ trap and to refuse to answer questions unless a steward or
attorney 1s present. What they say will definitely be used against them.
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Authority

Responsibility
inspector General

The Office of Inspector General (OIG), authorized by faw in 1996 as a federal
law enforcement and oversight agency, conducts audits and investigations of-
Postal Service programs and operations, and oversight of the Postal
Inspection Service {§ United States Code [U.S.C.] App. 3; 18 U.S.C. 3061;
and 39 U.S.C. 404 (a){7)). The OIG Is headed by the nspector general. The
inspector general, independent of postal management, is appointed by and
reports directly to the nine presidentially appointed Governors of the Postal
Service (32 U.S.C. 202).

Chief Inspector

The Postal Inspection Servics, a federal law enforcement agency, conducts
audits and investigations of Postal-Service programs and operations

(18 U.S.C. 3061 and 39 U.B.C. 404 (a)(7)), and is headed by tha chief
inspector, who reports directly to the postmaster general. The chief inspector
acts as security officer and emergency coordinator for the Postal Service and
the government, as well as the Federal Emergency Management Agency and
other emergency coordinators.

Designation of Functions

The Govemnors approved a distribution of duties and responsibilities between
the OIG and the Postal Inspection Service to maximize each organization’s
capabifities and maintain their legislated roles and responsibilities. The
designations of functions provide for partnering opportunities, while avoiding
dupficative efforts. See Exhibit 211 for a synopsis of the designation of
functions.
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Exhibit 211
Designation of Functions

Office of Inspector General®

Postal inspection Service

Audits

® Financial statements, inchudiing

- Owverali opinion audits -

- CQuafity reviews of Postal Inspection Service work
s Postal-wide performance reviews

u Contract audits, except pre-award and post-award audits
= Developmental audits
® Faciity audits, including:
- Facifiies construction contracts of $10 million or more
- Rigitt of first choice on contracts valued between

= Financial statements, inciuding installations and districts

® Area, district and local performance reviews
= Service nvestigations
& Pre-award and post-award contract aiits

=& Faciity audits, including:
- Facilities construction contracts of $5 miliion or less
~ Contracts between $5~10 million not performed by

$5-10 million oG

~ Leases of $1 million or more - Lsases under $1 milion

- Repair and alterations of $1 miflion or more -~ Repair and alterations under $1 milkion
s Revenue-focused audits (international mai)

investigations

= Revenue cases, inchiding: s Revenue cases, inciuding:

= Bribery, kickbacks, confiicts of interest -~ Revanue loss datection

-~ Systemic reviews ~ Shares with OIG on revenue task force and other groups
® Workers' compensation cases, including: = Prirnary responsibility for workers’ compensation cases

- Inspector General subpoenas

- Program monitoring
= Tort clairns, inchuding: s Tort claims

- Serious incidents

-~ Liabiity reports

» Embezziements (conduct/partner on cases of $100,000
or more)

s BExpenditure cases, including:
- Bribery, kickbacks, and confiicts of interest
~ Systemic reviews

= Conduct/partner on cases involving executives

s Embezziements under $100,000

. o
~ Cases referred by OIG

= intemal and extemal crimes

= Empioyee protection

= Security

= Fraud and prohibited mailings
8 Postal inspection Service intemal affairs: executives s Postal inspection Service internal affairs: non-gxecutives
= Computer forensics s Forensic and technical services
= Hotline

Other

Additional OIG work:
= Oversight of the Postal inspection Service
= Postal rate-making programs and operations
s Revenue generation
= Labor management
#& Elgctronic commerce

* The inspector General has oversight responsibility for Postal inspection Service functions. The Inspector General retains
the right to conduct/partner with the Postal inspection Service on audits and investigations, pursuant to the inspector

General Act

ASM 13, July 1998
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Federal Laws and Postal Regulations

The OIG is responsible for promoting economy, efficiency, and effectiveness,
and preventing and detecting fraud, waste, and abuse in ali postal programs
and operations. The OIG conducts and supervises audits, evaluations, and
investigations and keeps the Governors and Congress fully informed of
problems and deficiencies and the progress of corrective actions. Under
applicable policies, regulations, and procedures, it carries out investigations
and presents evidence to the Department of Justice and U.S. attomeys in
investigations of a criminal nature.

The Postal Inspection Service is responsibie for protection of the mails,
enforcement of federal iaws and postal regulations within its jurisdiction as
provided in 211.22, plant and personnel security, and coordinating Postal
Service emergency preparedness planning of both a wartime and a natural
disaster nature. The Postal iInspection Service, under applicable policies,

1o the Department of Justice and U.S. attornays in investigations of a criminal
nature. In coordination with the OIG, the Postal Inspection Setvice also
performs selected audits and reviews of the Postal Service,

Arrest and Subpoena Powers
Authorization

OIG special agents and postal inspectors are authorized to perform the
fo!lomngfuncbonsmconmdronmﬁmanymattarmﬂmmemespecuve
official duties as established by the inspector general and the chief inspector:

a. Cany firearmms.

b. Serve warrants and subpoenas issued under the authority of the United
-States.

¢. Make arrests without warrant for offenses against the United States
committed in their presence.

d. Make arrests without warrant for felonies cognizable under the laws of
the United States, if they have reasonable grounds to believe that the
person to be arrested has committed or is committing such a felony.

Limitations

The powers granted by 211.21 are exercised only in the enforcement of laws
regarding property in the custody of the Postal Service, property of the Postal
Service, the use of the mails, other postal offenses, and pursuant to any
agreements between the attorney general and the Postal Service, in the
enforcement of other federal laws, viclations of which the attomey general
determines have a detrimental effect on the Postal Service.
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2131

211.32

ns33

Access to Records

Records and Documents

The OIG and Postal Inspection Service are authorized access to all records
and documents of possible relevance to an official audit, evaluation,
factfinding, inspection, investigation, review or other inquiry whether they are
in the custody of the Postal Service or otherwise available to the Postal
Service by law, contract, or regulation. This includes information about mail
sent or received by a particular customer. Exceptions to authorized access
are fisted in 211.33.

Disclosure

information obtained under 211.31 may be disclosed to other postal
empioyees who have a need for such information in the performance of their
duties or to any federal, state, or local govemnment agency or unit thereof that
needs such information for civil, administrative, or criminal law enforcement.
Any such disclosure must be consistent with Postal Service privacy
regulations (see 353).

Exceptions

There are no exceptions wheri an inquiry, such as an investigation,

inspection, evaluation, fact-firkiing, review, or audit is conducted under the

authority of the Inspector General Act. Exceptions to the policy of disclosure

are the following:

a. For information from the covers of mail, see 213. For dead mail, see
the Domestic Mail Manual

b. For access to employee restricted medical records and Employee
Assistance Program records, see Handbook EL-806, Health and
Medical Service, Chapter 2, and Empioyse and Labor Relations Manual
(ELM) 870.

¢.  For access to an employee’s Form 2417, Confidential Statement of
Employment and Financial Interests, see the ELM or 38 CFR
447 .42(e)(2).

ASM 13, July 1999



Miranda

The Miranda decision grew out of a
criminal case where the {ollowing
guestion was decided:

Can a law enforcement officer inter-
view a citizen and use the resuit of the
interview against him ‘im a criminal
prosecution. without providing the per-
son with

(a) The opportunity to remain silent

{b) The opportunity to consult with
counsel and

(¢) Informing him of the rights of a
and b

These rights are articulated in the
following statement, which must be
given to any subject of a criminal
investigation:

Before you are asked any question
you must understand your rights. You
have a right to remain silent. Anything
'you say can be nsed against you in
court. You have the right to talk to a
lawyer for advice before we ask you any
questions and to have him with you
during questioning. If you cannot afford
a lawyer, one will be appointed for you
before any questioning, if you wish. If
vou decide to answer guestions now,
without a lawyer present., you will still
have the right to siop answering at any
time until you talk to a lawyer.

Failure to give the above warning.
and rights set forth in the warning,
renders inadmissable any information

gathered through or as the result of

such interview. The evidence is con-
sidered ““tainted.”

The Postal lnspection Service is 2
criminal investigatory unit and employ-
ees subjected to criminal investigations
conducted by Postal Inspectors are
entitled to Miranda rights, if the
employee interviewed is to prosecuted.

THE MIRANDA RIGHTS

However, there are questions as to
whether failure by the Inspection Ser-
vice to give Miranda warning is grounds
for excluding evidence in a non-

criminal proceeding. such as an arbirra-
tion or Labar Board hearing. The Labor
Board and most arbitrators have side-
stepped the issoe.

The rationale of the Miranda de-
cision. according to the Supreme Court,
is that **a lone individual is subjected to
unfair pressures when he is compelled,
withont being given the right to
informed assistance, to submit to an
interview about alleged shortcomings
with trained interrogators empowered
to cause him to suffer adverse cop-
sequences.”  Accordingly, Miranda
rights exists only after a person has
been taken into custbdy or otherwise
deprived of his freedom of action in any
significant way or where special cir-
cumstances exist which render the law
enforcement official’s behavior such as
to overbear the person’s will to resist
and bring about a confession not freely
self-determined. Stewards consulted by
emplioyees under investigation for
suspected criminal activity should ad-
vise such employees to invoke their
right to remain silent until they have
received advice from legal counsel.

Notadbly, under Miranda. an indi-
vidual being interrogated by the Postal
Inspection Service or other law en-
forcement agents may terminate their
participation in the interview at any
time. even when the interview |is
attended by the counsel when he/she
requested.

Miranda rights do not extend to
inquiries conducted by supervisors in
regard to unacceptable behavior, at-
tendance, deficiencies or job perfor-
mance or other actions which are not
grounds for criminal penalties.




UNITED STATES POSTAL INSPECTION SERVICE
WARNING AND WAIVER OF RIGHTS

P!accmw& P O
Datc:é%ﬁ&]ﬁﬁme- | BaY
WARNING

BEFORE YOU ARE ASKED ANY QUESTIONS, YOU MUST UNDERSTAND YOUR
RIGHTS.

¢ You have a right to remain silent,
e Anylhing yorr say can be used agaiast you in court.

o You have the right to talk o a fawyer for advice belore we ask you any ques-
Bions and to have him with you during questioning.

e if you cannot afford a lawyer, one will be appeointed for you belore any ques-
tioning if you wish,
+ Hysudecide to answer questions now without a lawyer present, you will still

have the right to stop answesing at any time. You also have the tright to stop
answering 3t any time until you tzik to a lawyer.

(5te)  (1ize)

WAIVER igmatere)

1 have read this statement of my rights {This statement of my rights has heenresd o
me) and tunderstand what my rights are. | am willing to discuss subjects presented .
and answer questions. 1 do not want a lawyer 3t this time. lunderstand and know what
{ am dding. No promises or threats have beeri made 10 me and no pressurs or coer-
clon of any kind has been used against me.

{Signature)
{Time) {Date)

Witnessed by 'ﬁe" "’3‘@24‘
ne GBI Do nd

Witnessed by

tadusdeds oy s el R - Ny N
of e Mo A SR s T e ey

Titles ‘i




V=439 Exhibit A gnvestigative
Memeoranduns

Confidential Fieid Manual )

(Por transmittel of complete Investigstive Memorandums in cases in which
the Postmaster or other adminigetrative official 45 requested to inforp
you of the gction taken.) (See IV-$-8.22 and 8.14)

OUR REF: DATE:

SUBJECT: (Hame of exployee, titie, and place of employment)

202 Mr. (Postmaster, Installation Eead or District Mansager/Postmaster)
(Address)

Hsrevith 18 an Investigative Memorandum (and exhibits) relating to the
conduct of {Subject) o The information is submitted for your
cousideration and decision as to whether disciplinsry action is warranted.

Plesse advise ze, in writing, of your decision in this matter. If you decide
to initinte discipliinary sction please furnisk me a copy of the letter to the
exployee &nd your £inal decision letter, Additiomally, if your original
decigion is subsequently mpodified in any way as the result of a grievance,

appeal or arbitration proceeding, please advise me of the £inal results of
the action taken.

Pogtal Inspector
Enclosure: Investigative Memorandum

April 1877



Weingarten

The Supreme Court's decision in
Weingarten gives employees the -right
to union represemation when 2 man-
agement representative attempts 1o
commence an investigatory interview.

The fundamental distinction berween
the two categories of rights is that
Miranda is primarily an excipsionary
rule. Failure to abide by this ruie is
grounds for excluding evidence m 2
subsequent criminal proceeding.

Weingarten rights. by contrast. exist
without regard to whether there is a
subsequent proceeding of any sort.

Further, Miranda vindicates the right
of 2 defendant not to incriminate
himself.

Weingarten exists not so much to
prevent self-incrimination. but 1o allow
the union to represent the employee in
any decision-or procedure which might
impact on the terms and conditions of
employment.

The Weingarten case sets forth the
Union's right to represent employees .in
investigatory. interviews. It aliows em-
ployees the right of pre-interview con-
sultation and the right 10 make requests
of the union representative for darifica-
rion or information during the inmerview.
Postal Inspectors interviewing employ-
ees are not obhigated to bargain or
discuss the issmes with the union
representative. However, if the empioy-
ee’s rights under Weingarten are
denied. no information gathered during
the interview can be used as the basis of
any disciplinary action.

Weingarien rights attach to any
interview which the emplovee reason-
ably believes may resubt in disciplinary
sction. The employee must assert the
right for union representation. if he/she
is silent the employer is allowed to
proceed with the interview without a

THE WEINGARTEN RIGHTS

union representative present. In the
event that no representative is avail-
able, under most curcumstances. the
employer is allowed to proceed with the
interview.

Once an empioyvee does make a
request for union represemation. the
employer is perminted one of the three
oprions:

The employer may:

1. Grant the request

2. Discontinue the interview

3. Offer the empioyee the choice
berween continuing the interview un-
accompanied by a union representative
or having no interview at all.

Under no circumstances may the
employer continue the interview without
granting the employee nnion repre-
sentafion, unless the employee volun-
tarilv agrees (o remair unrepresented
after having been presented with the
options set forth above.

While an employee may at first refuse
to request Weingarten rights, he or she
may reassert them at any stage of the
interview. Any 1ime the .empioyee
assents Weingarten rights, the em-
plover must present the options set
forth above and abide by the employee’s
choice.

If soch reguest for union repre-
sentation is granted, the emplovee must
proceed with the interview.

There have been limitations placed on
Weingarten rights since the case was
decided. An employee’s right to uaion
representation does not extend to the
representative of his or her choice.

The right relates to investigatory
interviews—that is. interviews arranged
to elicit facts which may form the basis
for discipline. No Weingarten rights
arrach to 2 meeting called for that
purpose of merely announcing a dis-
ciplinary measure that the employer has
zlready decided to take. Weingarten
rights may, however, attach to so-called

“counselling™ imterviews if during the
course of such discussion. the employer
gathers information which may become
the grounds for later disciphine.

Members should be aware that mere
satisfaction of an empioyee’s Miranda
rights does not sarisfy Weingarten
rights in those instances where informa-
tion derived from a criminal invest-
gation is used to support disciplinary
action.

Significantly, the activities of ste-
wards or union representatives while
representing employees in investigative
interviews are also protected under the
Act 2gainst interference or threats of
reprisal. No union represemative can be
disciplined for. responding to an em-
plovee request under Weingarten.

In reviewing Weingarien and Miran-
da. it must be understood that they
relate to different rights under the law.
Both cases vindicate the right to
pre-interview consuhation. Weingarten,
however, relates. to possible adverse
action concerning employment., dis-

charge, suspension, etc. Miranda per-
tains to criminal investigations and
proceedings.

An employer is only obligated to
inform the employee of the Weingarten
rights upon request.

The subject of a2 criminal investi-
gation must be informed of his/her
Miranda rights regardiess of whether
they are asserted, prior to the initia-
tion of an interview with 2 prospective
defendant.



Article 17.3

In the event the duties require the steward leave the work
area and enter another area within the installation or post
office, the steward must also receive permission from the
supervisor from the other area he/she wishes to enter and
such request shall not be unreasonably denied.

The steward, chief steward or other Union representative
properly certified in accordance with Section 2 above may
request and shall obtain access through the appropriate
supervisor to review the documents, files and other records
necessary for processing a grievance or determining if a
grievance exists and shall have the right to interview the
aggrieved employee(s), supervisors and witnesses during

working hours. Such requests shall not be unreasonably
denied.

While serving as a steward or chief steward, an employee
may not be involuntarily transferred to another tour, to
another station or branch of the particular post office or to
another independent post office or installation unless there

is no job for which the employee is qualified on such tour,
or in such station or branch, or post office.

If an employee requests a steward or Union representative to
be present during the course of an interrogation by the
Inspection Service, such request will be granted. All
polygraph tests will continue to be on a voluntary basis.

(The preceding Section, Article 17.3, sha!l apply to
Transitional Employees)

116

10



MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
| AND THE
AMERICAN POSTAL WORKERS UNION,
AFL-CIO

Re: Role of Inspection -Service in Labor Relations
Matters

The parties recognize the role of the Postal Inspection
Service in the operation of the Postal Service and its
responsibility to provide protection to our employees,
security to the mail and service to our customers.

Postaf Inspection Service policy does not condone disrespect
by Inspectors in dealing with any individual. The Postal
Inspection Service has an obligation to comply fully with the
letter and spirit of the National Agreement between the
United States Postal Service and the American Postal
Workers Union, AFL-CIO and will not interfere in the
dispute resolution process as it relates to Articles 15 and 16.

The parties further acknowledge the necessity of an
independent review of the facts by management prior to the
issuance of disciplinary action, emergency procedures,
indefinite suspensions, enforced leave or administrative
actions. Inspectors will not make recommendations, provide
opinions, or attempt to influence management personnel
regarding a particular disciplinary action, as defined above.

Nothing in this document is meant to preclude or limit Postal

Service management from reviewing Inspection Service
documents in deciding to issue discipline.

* * ¥

328
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Rights Before Postal Inspectors

¥ questioned by a U.S. Postal inspector, even if you believe
arg not guilty grany wrong doing, itis suggestego that you: you

« Remaincalm;
s Correctly identify yourself;

s Do not physically resist an arrest or 2 search of your per-
son or property;

Read sloud to the Postal inspector(s) the statement on the
* reverse side of this card; ©

+ Remain silent until you have consulted with your APWU
representative or atiomey, as appropriate.

This s not complete Jegal advice. Always consulf with a lawyer.

B

Statement

1 request the presence of my APWU representative. lama
suspect in a criminal matter, please so advise me. I so, | wish
to contact my attorney.

His/Her name is
Telephone number

¥ | am under arrest, | request you to so advise me and to inform
me of the reason or reasons.

- | do not consent to a search of rSON OF Pro . ¥ you
have a search warrant, lreques%g:e itat t!'t‘i,s “pr:;t‘y o

1 do not waive any of my rights, including my right to remain si-
lent. | will notsigna waxver-of—nghts form. nor admit or deny
any allegation, nor make any n or Gial statement uniess
my attorney is personally present and so advises me.

i} ryY 21
- R
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American PostalWorkers Union, AFL-CIO

Greater Greensbero Arez Local 711, P.O. Bax 20571, Gresnsboro, NC 27420

1/26/92

Doug Holbrook
Secretary-Treasurer

American Postal Workers Union
1300 L Street. N.W.

Washington, D.C. 20005

Dear Brother Holbrook,
I hope this short letter finds you well as we head into the new year.

Could you please advise me on the matter of the Privacy Act obligatdons of
Shop Stewards. If a steward is told something in confidence what are the
legal obligations of that steward regarding the matter? Are thers aay
aspects of the National Iabor Relations Act that apply to the relatiomship of
the steward to the grievan: regarding disclosure of information? What are
the ramificatdons if there are?

Furthermore, does the Code of Ethical Conduct under the ELM apply the
relationship of Shop Steward and grievant?

Your answers to these questions would be most appreciated as well as any
other thoughts you have on the above matter.

Fraternally,

Pl D s L=

Mazrk Dimondstein
Local President
Greensboro Area Local

13
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- American Postal Workers Union, AFL-CIO
IB00 L Street, W, Washingzon, DC 20005

Seorey e March 16, 1992
(202} 8424215

Mark Dimcndstein, Local President

Greater Greensboro Area local

P, O. Box 20591

Breensboro, NC 27420

Dear Brother Dimondstein:
Nagonal Exeastive Bowrd
Moe Stier Thank you for your letter dated January 26, 1982
Prevoerx concerning- the rights and obligations of stewards. I have
Jidiacs dms asked our General Counsel’s Office to give me some
)} guidance in answering your letter, and this letter
e ot reflects the guidance they provided.
e PG Deectze Stewards often receive confidential information when
xe Wison they are representing individuals either in the grievance
Ore  exOmeon procedure or otherwise as part of their responsibilities
T K Feeman . in enforcing the collective bargaining agreement.

. Stewards have a gqualified privilege not to reveal

e evision information they have received in the course of their
Geonge A Mckemen responsibilities as stewards. If the Postal Service
Direcsor. SOM Divesion interrogates stewards about what they have learned, such
Sorman L Sewarg interrogation violates the National Labor Relations Act

i::m.amrmm

James P \Widixes
Jermai Regron

Pniko C Fiesming, Jr.
Elzaven: L™ Powetl
Northes Regon

Accrye Salstury
Scxwmerr Region

Rayces R, sMoore
Svexern Region

b ==

because it interferes with the performance of their union
responsibilities.

The Code of Ethical Conduct under the Employee and
Labor Relations Manual applies to Shop Stewards. It does
not, however, give the Postal Service a right to
interrogate Shop Stewards about what they learn as Shop
Stewards. 2 distinction must be made, however, between
information obtained by Shop Stewards acting in their
capacity as stewards and information they obtain in other
ways not resulting from performance of their union duties.
Shop Stewards have no more privilege against cooperation
with official investigations than any other employee,
unless the Postal Service is seeking to obtain information
the steward possesses because of the steward relationship
with a member or members of the union.

14



Mark Dimondstein
March 16, 1982
Page 2

The Privacy Act does not apply to the Union. This is
not to say that there are no privacy considerations:in
information obtained by the Union or by its stewards.
Individuals in our society have a right of privacy and
that right should not be invaded without justification.

In any revelation of information concerning individuzls,
the individual's dignity and right of privacy should be
respected.

Finally, although your letter did not raise the
cuestion, I want you to know that stewards who obtain
information concerming criminal conduct in the course of
the performance of their duties as stewards are not
privileged to refuse to disclose that information in
response to 2 subpoena from a federal or state grand jury.
If confronted by legal process issued by or under the
auspices of a court, stewards do not have the right to
assert the type of professional privilege asserted by
docters or lawyers. Thus, it is possible for stewards to
be placed in a difficult circumstance or even compelled to
provide testimony against fellow union members if they
hear confessions or receive incriminating evidence and are
later subpoenaed to testify about what they know or heard.

I hope these comments sufficiently answer your
guestions.

With best wishes,
Yours In Union Scolidarity,

Douglas €. Helbrook
Secretary~Treasurer

DCE:m3n

15
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REPORT OF THE GENERAL COUNSTL

This report covers selected cases of interest that were
decided during the period from March through September 30,
1534. It discusses cases which were decided upon a reguest
for advice from a2 Regicnal Director or on appeal from a
Regional Director's dismissal of unfair labor practice
charges. It alsc summarizes cases in which I sought and
cbtained Board authorization to institute injunction
proceedings under Section 10(j) of the aAct.

Fedet LTt -
Fregerick L. Feinstein
General Counsel
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In another case considered during this period, we
concluded that an employer could not lawfully discipline a
union steward for refusing to provide it with a written
account of an employee's conduct witnessed as a result of
her performance of her duties as steward.

The Employer's plant manager had requested the steward
to attend a meeting, along with an employee and the
employee's supervisor, concerning possible discipline of the
employee. At the end of the meeting the employee was
terminated and the group left the office. As they walked
into the adjeining hall: the emplcyee allegedly told tke
plant manager that he was "a rotten, no good bastard, [and
if the employee] had his money right now [he'd] drag (the
manager] outside and kick his .*" The plant manager
told the supervisor and the steward that he wanted
statements from them setting forth what the employee had
said. When the steward cbjected she was advised that she
would be subject to discharge if she did not provide the
statement. The steward thereupon submitted the statement as
directed. '

We concluded that the threat of discharge unlawifully
interfered with the individual's protected right to serve as
union steward. Although the discharged employee's
intemperate remarks may not have been protected, the steward
would never have witnessed the outburst but for her role as
steward. - The ocutburst, which occurred as the parties were
leaving the plant manager's office, was not viewed as
separable from the events for which -the steward's attendance
had been required, but rather, was considered as part of the
*res gestae of the grievance discussion.® Cf£., Thor Powexr
Tool Company, -148 NLRB 1379, 1380 (1964), enf'd., 351 F.2d
584 (7thk .Cir. 1965). Further, even if the disciplinary
meeting were found to have ended prior to the cutburst, the
steward's role was considered a continuous one, inasmuch as
the discharged employee still had a right to file a
contractual grievance protesting his discharge, and the
steward would likely be involved in that process. It was
therefore concluded that the threat occurred during a time
when the Sndividual was acting as steward.

Further, the threat was deemed to have 2 chilling
effect on the steward's right to represent the dischargee
and other employees in an atmosphere free of coercion. 2
requirement that stewards, under threat of discharge,
Prepare written reports on the conduct of employees they
have been regquested to represent, clearly compromises the
steward's obligation to provide, and an employee's right to
receive, effective representation. Employees will be less
inclined to vigorously pursue their grievances if they know
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that the employer can require their representative to
prepare reports on their conduct at such meetings, dincluding
spontaneous cutbursts which may or may not be protected.

The Board has also recognized that employer efforts to
dictate the manner in which a union must present its
grievance position may have a stifling effect on the
grievance mac:hinezy and could *"so heavily weigh the
mechanism in the employer's favor as to render it
ineffective as an instrument to satisfactorily resolve
grievances." - Hawaiian Hauling Sexvice, Itd., 219 NLRB 765,
766 (1975), enf'd., 545 248 €74 (9th Cir. 1976) (employee
dzscharged for calling the general manager a liar during a
grievance meeting on the employee's prior discipline.) By
placing the steward under threat of discharge if she refused
to supply the statement the Employer was deemed to have
stifled vigorous copposition to its grievance/discipline
decisions and to have heavily weighted the grievance process
in its own favor.

While acknowledging that a union steward does not enj 24
absolute immunity from employer interrogation, the Board, in
its decision on remand in Cook Paint and Varnish Co,, 258
NLRB 1230 (1981), held that an employer had unlawfully
threatened to discipline a steward for refusing to submit to
a2 pre-arbitration interview and refusing to make available
notes taken by the steward while processing the grievance
that was being arbitrated. The Board noted that the steward
had not been an eyewitness to the events, and that his
involvement occurred solely as a result of his processing
the grievance as union steward. The Board then noted that
the notes sought by the employer were the substance of
conversations between the employee and the steward, and that
such consultations were “protected activity in one of its
purest forms.® The Board concluded that to allow the
employer to compel disclosure of such information under
threat of discipline manifestly restrained employees in
their willingness to candidly discuss matters with their
representative. The Board added that such employer conduct
cast a chilling effect over all employees and stewards who
seek to communicate with each otker over potential grievance
matters and alsco inhibited stewards in obtaining needed
information since the steward wculd know that, upon demand
of the employer, he would be regquired to reveal the subject
of his discussions or face disciplinary action himself.
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We concluded that while there were factual differences,
Cook Paint is consistent with a f£inding that the Employer's
threat to the steward in the instant case violated the Act.
Thus, while Cock Paint involved employer attempts to
discover the contents of employee commumnications to a
steward, both cases involve the sensitivity of a steward's
status vis-3-vis the employees he/she represents. Thus,
like the steward in Cook Paint, the steward herein was not
involved in the misconduct that was the :subject of the
meeting or that occurred immediately thereafter, was present
solely because of her status as steward, and was compelled
under threat of discharge to provide a written account cf an
event to which there were other witnesses, making her
version merely cumulative. If an Employer were permitted to
threaten stewards with discipline for failing to cooperate
in employer investigations in circumstances such as these,
it would place a steward in a position of sharp conflict of
interests, having to choose between protecting his job and
providing effective and strenuous representation to the
employee he was chosen to represexnt.

Accordingly, we authorized the issuance of an
appropriate Section 8(a) (1) complaint.
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DRAPT LETTER TO POSTAY, INSPECTOR WHO IS Dmms
TESTIMONY FROM STEWARDS |

Dear IiInspector :
I am writing irn response to your regquest that I provide you a
formal statement concerning the actions of grievant
. who is the subject of a removal acticn by the United
States Postal Service. Because the information you are seeking was
obtained by me in the course of the performance of my duties as a
TUnion steward, I consulted a Natiomal Officer of the 2American
Postal Workers Union, AFL-CIO concerning my responsibilities. I
have since been advised by them, and by the National TUnion’s
General Counsel’s Office, that I may not lawfully be asked to
disclose informaticn obtained by me in the course of my performance
cf my duties as a steward. TUnder decisions of the Natiomal Labor
Relations Board, particularly Cock Paint & Varrnish Co., 258 NLRB
1230 (31981), stewards may not lawfully be asked by employers to
give testimony against individuals based uppn information obtained
by stewards in the performance of their duties as stewards.
Accordingly, I respectfully refuse to provide you the evidence you
are seeking agairnst grievant

Por your information, I am enclosing with my letter a recent
excerpt from the Report of the General Counsel of the National
Labor Relaticns Board. 2As you will see, pages 9@ through 1i of that
Report discuss these principles. The case commented upon by the
General Counsel is one in whick a2 grievant allegediy uttered
threats against the plant manager in the presence o a steward who
was assisting the grievant on proposed discipline Ifor other
reasons. The General Counsel found it unlawful for the employer to
request a statement from the steward about the zalleged threats.

On the basis of this information, I hope you will agree that
it would be izmappropriate for me to provide you a statement in this
matter.

Sincerely,
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UNITED STATES POSTAL SERVICE
Labor Relaticrs Department
&75 UEnig Pisze, SW
Washingeer, DO 20200-4100

Decenber 12, 1988

Mr, William Burrus

Executive Vige President

2American Postal Workers
Union, AFL-CIOD

1300 I Street, NV

Washington, DC 20005-4107

Dear Bill:

This letter is in response to your correspondence of October 20
regarding a previous letter of inguiry of the U.S. Postal
Service's intent to modify its regulations to comply with a

National Labor Relations Board's {RLRB) decision in Case
32-C2-4640 (P).

It is the policy of the T.S. Postz.l Service toieoupfi ly with
its contractuoal and legal obligations. 1In Pacific Telephone
& Telecraph v. NLRB, 711 F. 28 134, the Ninth Circuit Court
of 2ppeals (which covers Californiz and several other western
states) held that an employee is entitled to consult with his
representative prior to an investigative interview. Since
preinterview consultation is the law in that circuit, and the
U.S. Postal Service's policy is to comply with that law, no
pelicy modifications will be made. The B.S. Postal Service
will continue to comply with applicable provisions of the
National Agreement, with regard to this nmatter, in
installations not covered by the Rinth Cirecnit Court.

Sincerely,

Assistant Postmaster General
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UNITED STATES POSTAL SERVICE
475 TEntant Plaxa, SW
Wasningten, DC = 20280
Mr., James Coanors

Assistant Director
Clerk Craft Division
American Postal Rorkers

Union, AFL~CID Jur =z w88
1300 L Street, N.W. =
Washington, DC 20005~-4107

Re: Class Accion
Orlando, PFL 32862
B4C-3R-C 51710

Dear Mr. Connors:

on June l4, 1588, we met to diszcuss tha above-capticned-

grievance at the fourth step of our contraczual grievance
procedure.

The issue in this grievaace is whether management properly
denied the stevard's reguest to iaterview postal inspector.

In full settlement of this grievance, we mutually greed to
the following:

The Postal Service agrees that a stewazrd vho is
processing and iavestigatiag 2 grievance shall not
be unressonably denied the opportunity to interview
Postil Inspectors on appropriate occasions, €.8..,
with respect to aany events actually obsezved by

said inspectors and upoa which a &isciplinarzy action
was based.

Please sign and return the eanclosed copy of this letter as
your acknowledgmeat of agreement to settle chis case.

Time limits vere extended by mutual coasent.

%&s Connoczs
bor Rwiations Department Assiszaant Director

ge:g Crafe Di:{ision
erican Postal Workers Union
AFL~CI0 !
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UNITED STATES POSTAL SERVICE
475 L'Ernant Pixrs, SW
wasringan, DG 20260

April 24, 1986

Lir. willism Eurrus

Cxecutive vice President

Armerican Postal korkers
Onion, AFL=CIS

817 l4tn sStreet, N.H.

tashington, D.C. 20005~339¢

Dear r, Rurruss

Regcantly, you m=et with Sherry Cagnoli, OfIfice ©f Lavor Law,
in prearbitration discussion of case mumber BiIC-Nz-~C 96,
Wasnington, D.C. The parties mutuaily agreedé to a full ané
£finzl settiemsat of this casc as £ollows:

The parties sgre2 that the right to 2 stewars or
union renresentative under Article 17, Section 3
z2pplies to guestioning of an emplovee wne has or
ray have witnessed an cceurrence when such
guestioning becomes an interrogation.

Piesse sign and return the enclesed copy ©f this letter
acknowledging your asreement te sattle this gase, and
withdrawing ElC-RA-C 26 £roem the pending nationa2l ar>itration
iisting.
Sincerely,

Horse S L‘Zf&%ﬂé/

Geozrge S.° e-‘-.cmugalc

Genézral fanaqe ocurive Viee Prosident
Grievance anc ;.r:itrazicn Znerican Pestal workers
Divisieon Union, A¥L-CIC

laror x2lations Departthrent

¥ 2.y

Enclosure {Daze)
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UNITED STATES POSTAL SERVICE
475 L'Entant Plxza, SW
Washington, DC 20260

Mr. James Connors Alg 8 g4
Assistant Director
Clerk Craft Division
American Postal Workers
TUnion, AFL-CIO
817 14th Street, N.W.
Washington, D.C. 20005-33%9

Re: Ioung
Charleston, WV 25301
H1C-2¥~-C 7183

Dear ¥r. Connors:

On July 10, 1584, we met to discuss the above-captioned
grievance at the fourth step of our contractual grievance
precedure.

The issue in this grievance is whether the grievant was
entitled to have a:union steward present during a discussion
under Article 16, Section 2, of the National Agreement.

After further review-of this matter, we agreed that there was
no naticnal interpretive issue fairly presented as to the
meaning and intent of Article 16 of the National Agreement.
This is a local dispute over the application of Article 16,
Section 2, of the 1981 National Agreement as discussions of
this type shall be held in private between the employee and
the supervisor. - Bowever, in cases where a reasonable basis
exists for the employee to believe that the discussion will
result in disciplinary acticn, a steward may be present. The
parties at the local level should apply the zbove understandg-
ing to the specific fact circumstances in order to resclve
this case.

Accordingly, we agreed to remand this case to Step 3 for
further consideration by the parties.

Please sign znd return the enclosed copy of this decision =s
acknowledgment of cur agreement to remand this grievance.
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Mr, Janes Connors

Time limits were extended by mutual consent.

Sincerely,

7 -
/‘77;./
LA~

Thomas J. Lang
Labor’feTations Department
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/James Connors
&assistant Director
Clerk Craft Division
American Postal Workers
Union, AFL-CID
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CHIEF POSTAL INSPECTOR
Washingion, CC 20280

May 24, 1982

Mr. ¥W{1lian Burrus

General Executive Yice President
American Postal MWorkers Union, AFL-CI0
817 14th Street, K.H.

Washington, DC 20005

Dezr Mr. Burrus:

This replies to your May 10, 1982 letter to Senior Assistant Postmster
Seneral Joseph Morris concerning the role of stewards or unidn representa-
tives in investigatory interviews. Specifically, you expressed toacern
that the Inspection Service has adopted 2 policy that union representatives
be limited to the role of a passive cbsarver in such interviews.

Please be assured that 12 is not Inspection Service policy that union
representatives my enly participate as passive observers. We fully
recognize that the representative’s role or purpase in investigatory
interviews is to safeguard the interests of the individual employee as well
as the entire barmaining unit and that the role of passive observer may
serve neither purpose. Indesd, we believe that 2 unien eedresentative may
properly attempt ¢ clarify the facts, suggest other sources or {nformation,
and generally assist the exployee in articulating an explanation. At the
saze time, as was ized in the Texaco opinion you quoted, an Inspector
has no duty to barmin with & unicn representative and may properly iasist
oa hearing only the employes's own account of the incident under iavestigation.

Ve arc not unmindful of your rights and cbligztions as a collsctive bargaining
representative and trust that you, in turn, 3ppreciate the cbligations and
responsibilities of the Inspection Service as the law enforcement arm of the
U. S. Postal Service. 1In ocur view, the interests of all can be protected

and furthered {f both union representative and Inspector zpproach investiga-

tory interviews in a good faith effort to de2l fairly and reasomdly with
ach cther.

Sincersly,

y
Y fotin

Y4

&% H. Fletcher

14
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A Synopsis of Arbitration Awards on
Inspector’s Investigative Memorandums

Case # A90C-1A-D 95013357: Arbitrator George R. Shea, Jr.

“Arbitrators on the parties arbitration panel, including this Arbitrator, have held that
the Service may properly rely on the investigatory expertise of the Inspection Service
to conduct an investigation within the Inspection Service’s specialization. The
Arbitrator determines that the investigation of prior criminal proceedings, as part of
abackground check of an employee’s employment application, is within that expertise
and specialization. However, the service, and not the Inspection Service, has the
contractually responsibility to make the employment decision to impose discipline on
an employee of the Postal Service and to determine the nature and severity of that
discipline. Similarly, the service, as the disciplinary authority, has the responsibility
of conducting the disciplinary process in accordance with the requirements of the
Agreement and the just cause standard, including providing the disciplined employee
with an opportunity of a pre -discipline interview with the person making the decision
to discipline.”

Case # 37C-3D-D 38401: Arbitrator Charlotte Gold

“Any Supervisor who relies solely on the findings of the Inspection Service does so
at his orher own peril. Postal Management has the responsibility of conducting a full
investigation of any actions that may result in the assessment of discipline. An IS
report is just one element of factor that must be weighted and it cannot be presumed
to be accurate or true without independent analysis. Such an investigation should
include an interview with the employee who is to be charged, to obtain and weigh his
or her side of the story. In this instance, Postal Management made no effort to speak
with the Grievant until discipline was already accessed.

There is an extensive body of arbitral decisions in the Postal Service that adopts the
position that reliance solely on the Inspection Service’s Memorandum is a violation
of the just cause principle. Just cause for discipline is a basic requirement of the
National Agreement and Arbitrators have found that the failure to abide by this
important principle constitutes grounds for overturning discipline. It is essential that
subsequent decisions on Investigative Memorandums endorse this concept so thatthe

parties come to learn what is expected of them and there is predictability in arbitral
decision making.”
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Cases # C7C-4L-D 30219 and C7C-4L-D 31295: Arbitrator Charles E. Krider

“The Postal Service contends that the grievant in this case was adequately interviewed
by the Postal Inspector and that an additional interview by the supervisor is not
required. I disagree. The supervisor may obviously rely on the Investigative
Memorandum prepared by a Postal Inspector, including any statement signed by the
employee. But the supervisor has a different role than that of a Postal Inspector. The
supervisor must be satisfied that all appropriate questions have been asked and the
employee has been given a full opportunity to present his side. The supervisor must
also be satisfied the Investigative Memorandum accurately relates the events from the
employee’s perspective. The Postal Inspector has no responsibility for determining
just cause and there is no assurance that an Inspector will conduct a full interview that
provides a basis for a just cause termination.”

Case # SOC-3E-D 7907: Arbitrator George V. Eyraud, Jr.

“The Union complains that the Service did not fully investigate the matter; that they
based their actions entirely on the investigative memo of the inspection service which
was violative of due process. This appears to be good argument. The evidence shows
that Grievant was not interviewed by Management prior to the institution of the
indefinite suspension. It is no answer that they could not recreate the facts.
Management can never recreate the facts. Grievant should have been interviewed
prior to receipt of the indefinite suspension. Management failed to show areasonable
and adequate attempt to interview Grievant.”

Cases # S4C-3S-D 53003 and S4C-3S-D 53002: Arbitrator Ernest E. Marlatt

“One must ask this embarrassing question: who is causing the United States Postal
Service the greater harm, the window clerk who steals forty cents every time she takes
inaparcel, or the Labor Relations Representative who knowingly allows a supervisor
to fire an employee without going through the formality of the mandatory
predisciplinary interview, thus incurring thousands of dollars in liability for back pay
due to the procedurally defective disciplinary action?

It is clear from these decisions that an investigation of a possible violation of Postal
laws and regulations by the Inspection Service is not in any way an acceptable
substitute for the immediate supervisor’s own inquiry into the equities of the case. To
a Postal Inspector, an employee with thirty years service and a dozen superior
performance awards who steals a .22 cents stamp is simply a thief who has

misappropriated Postal property. Itis entirely proper for the Inspector to look at 1t this
way.
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But the supervisor in deciding whether to take corrective disciplinary action must
consider not only the offense but also all mitigating and extenuating circumstances and
the likelihood that the employee can berehabilitated into a productive and trustworthy
member of the Postal team. It may be true that some supervisors lack the experience
and mature judgement to reach a just and fair decision as to what should be done, but
this fact does not mean that the supervisor may abdicate his or her own responsibility
and pass the buck to the Inspection Service.”
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The Role of the Union Steward

Postal employees are subject to investigation by the Postal Inspection Service for off
duty as well as on duty offenses. Generally, off duty non postal offenses, subject to
investigation includes, but are not limited to:

* Serious acts of criminal violence

* Use of fire arms or dangerous weapons in the commission of a crime
* Grand larceny, burglary, embezzlement, or robbery

» Sale or possession of narcotics or dangerous drugs

Article 17, Section 3 of the Collective Bargaining Agreement states, “If an employee
requests a steward or Union representative to be present during the course of an
interrogation by the Imspection Service, such request will be granted. All
polygraph tests will continue to be on a voluntary basis.”

During an interrogation by the Inspection Service, it is most important that the union
steward or representative recognize his or her role. He or she should not allow the
mspectors to limit his or her participation to that of a passive observer. He or she
should attempt to clarify the facts, assist the employee in articulating an explanation
and advise the employee when to remain silent and to consult with an attorney.

Prior to filing the grievance, the shop steward should request a copy of the
investigative memorandum, affidavits, all exhibits and materials relied upon to issue
the proposed suspension or discharge. He or she should view all video tapes, listento
all audio tapes and question all witnesses, including confidential informers, managers,
supervisors, postmasters, officers in charge and postal inspectors.

Careful attention should be directed to all the evidence gathered and to all procedural
errors listed in the advanced notices of disciplinary action such as but not limited to,
conflicting dates, times or witness statements and admission by the management
official that he or she did not conduct an investigation and relied solely on the Postal

Inspection Service Investigative Memorandum to issue the notice of disciplinary
action.

Frequently as a result of an off duty arrest and the investigative memorandum
furnished by the Postal Inspection Service, the employee may receive disciplinary
action which is initiated before the case is adjudicated in a court of law. Many times
the employee may be exonerated of the charges, and a properly processed grievance
may result in reinstatement. Therefore, the Union should make sure the grievance is
processed in a timely manner at all steps of the grievance procedure.
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4.

Important Questions and Answers

When should I request a union representative or shop steward?

You should request a union representative or shop steward as soon as an
individual identifies himself or herself as a postal inspector and advise you
they would like to ask you questions. This also applies when a window clerk
stamp stock is counted by a postal inspector and the clerk suspects that he or
she could become the subject of an investigation.

Are postal inspectors required to advise employees that they are entitled to
have a union steward or representative present during an interrogation?

No, postal inspectors are not required to inform the employee of his or her
right to have a union steward or representative present during an interrogation.

The responsibility rests with the employee to know specifically what their
rights are.

What is the employee rights during an interrogation by the Postal Inspection
Service, when he or she may be the subject of a criminal investigation?

If aunion steward or representative believes the employee may be the subject
of a criminal investigation, they should advise the employee to remain silent
and to consult with an attorney. Furthermore, they should advise the postal
inspectors that the employee intends to seek legal counsel and will cooperate
with the investigation pending advice from their attorney.

The union steward or representative should remember that if enough evidence
has already been gathered to establish criminal culpability, the postal
inspectors will advise the employee of their Miranda Rights under the law.

What is a PS Form 1067 and if requested, should the employee sign this
form?

The PS Form 1067 is the United States Postal Inspection Service Warning and
Waiver of Rights. It is commonly referred to as the Miranda warning. The
employee is asked to sign a waiver of their rights prior to being questioned by
the postal inspectors. Under no circumstances should an employee sign
this form until they have engaged legal counsel.
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Are craft employees who are temporarily assigned to management positions
covered by the provisions of the Collective Bargaining Agreement with
respect to union representation during an interrogation by the Postal
Inspection Service?

Yes, an employee on a temporary assignment, to a management position, has
all the rights applicable to his or her regular bid position under the Collective
Bargaining Agreement.

‘What is an Investigative Memorandum?

After the completion of an investigation by the Postal Inspection Service,
criminal or otherwise, an investigative memorandum is furnished to local
management. It serves as an official record of the inspectors’ findings and
supplies evidence which may be used against an employee and in support of
charges that may be issued by the postmaster or other management officials.

Are there any situations in which an employee should agree to a polygraph
test?

In accordance with the Collective Bargaining Agreement, Article 17, Section
3, “all polygraph tests will continue to be on a voluntary basis.” Employees
should never voluntarily submit to a polygraph examination until he or
she obtains the advice of legal counsel.

What is the role of a union steward or representative during an investigative
interview?

The union steward or representative should not play the role of a passive
observer during an investigative interview. The inspection service normally
uses intimidating tactics, to reduce the effectiveness of the union steward or
representative. Consult with the employee prior to the interview and advise
him or her not to become intimidated.

Although the union steward or representative has every right to take an active
part on behalf of the employee being interviewed, he or she should not
become argumentative or engage in legal discussions with the inspection
service. Ifthe situation becomes entangled in interpretations of law or in legal
opinions, the best advice to give the employee 1s to seek legal counsel.
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9. Are all postal service employees required to cooperate in postal
investigations? :

Yes, all employees are required to cooperate during an investigation by the
Postal Inspection Service. However, if an employee has been arrested for a
violation of criminal law, or is a suspect in the investigation, the postal

inspectors must inform the employee ofhis or her constitutional rights against
self-incrimination.

He or she is entitled to remain silent and refuse to answer questions without
his/her attorney present. This wamning is based upon the United States
Supreme Court decision of Miranda V. Arizona, 384 U.S. 436, which requires

all law enforcement officers to advise persons under investigation of their
constitutional rights.

10. Can an employee request the presence of both a union steward and an
attorney during an interrogation by the Postal Inspection Service?

Yes, the employee can request the presence of both a union steward and an
attorney during an interrogation by the Postal Inspection Service.

11. Are postal inspectors authorized to issue letters of charges or recommend
disciplinary action against an employee?

No, postal inspectors are not authorized to issue letters of charges, recommend
disciplinary actions, or give opinions to management officials with respect to
the type of disciplinary action to take. The role of the postal inspector is to
simply report the facts obtained during the investigation.

12. Isanemployee required to make a written statement when requested by the
Postal Inspection Service?

No, neither the law nor the Collective Bargaining Agreement mandates the

employee to give a written statement to the Postal Inspection Service when
requested.

Any statement, either written or recorded, is voluntary. The employee
should be advised to consult with an attorney prior to giving a written or
oral statement.
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All disciplinary action must meet the “test for just cause” as defined in Article 16,
Section 1. The steward should always investigate the grievance, collect the facts
involved in the case, and ask the six success questions:

Who?
What?
When?
Where?
Why?
How?

L] . [ ] [ J L] L J

The steward should always follow these rules:

Rule 1: Be well prepared

Rule 2: Keep a cool head

Rule 3: Confer with the grievant

Rule 4: Request assistance if needed

Rule 5: Refuse to be intimidated by the Postal Inspector Service

»® [ ] L 4 [ ] L J

In closing, remember that the burden of proof falls upon management to support ail
charges. If the steward follows the guidelines outlined in this book, the Union will
have met its obligations under the duty of fair representation.
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