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Europe’s unitary patents may cut
U.S. inventors’ protection costs
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vention publicly without losing the
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ability to secure patent protection.
small device — the aptly named
ESTELLE
Yet this same permitted public
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use under U.S. law can result in a
The Council of Europe hopes to
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ina”: “All happy families resemble
to file a single national application long as the patent specifications
one another, each unhappy family
and then take up to 30 months to
is unhappy in its own way.” Dewere available in English.
pending on the translator, the sen- designate additional countries for
Under currently proposed regfiling. But the PCT does not elimtence has been variously interulations governing the Unitary
inate the need for costly transpreted as “All happy families are
Patent, only one translation into
lations and fees imposed by difalike; each unhappy family is unanother language could be referent countries.
happy in its own way” or “Happy
quired for “information” purposes.
The European Patent Convenfamilies are all alike; every unPresumably such information
tion similarly allows for the deshappy family is unhappy in its
would include using the translated
own way.”
version as an additional
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Patent
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evidence of a transsoftware-produced
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lator’s sensitivity to
translations.
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the author’s intended
For decades, the Eumeaning. These difropean Union has peEuropean
patents,
including
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stroy a successful
utility of a Community
patent suit where claim
Patent where a single apinterpretation can be outcome de- ignation of multiple countries upplication results in a communityon the filing of a single appliterminative. Regardless of which
wide patent grant. The Unitary
cation. Yet, like the PCT, the EPC
country’s laws apply, subtle difPatent is not precisely a Comalso requires the filing of transferences between “resemble” and
munity Patent, particularly since
lations of the patent (referred to
“are,” and between “each” and
both Italy and Spain refuse to
as validation) into nine languages
“every” matter in the precise departicipate. But it may be the
for the description and 16 lanscriptive interpretive rules generclosest we will ever come to
guages for the patent claims.
ally used to determine the scope
achieving such regional protecThe proposed Unitary Patent
of a patentable invention.
tion.
will undeniably reduce costs, in
Patents have always been
A Unitary Patent will undoubtpart, by eliminating expensive
uniquely territorial inventions inedly make patent protection stratetranslation requirements. Under
ternationally. No matter how siggies more complex. It will co-exist
the proposed Unitary Patent, a
nificant an invention may be, it is
with a wide array of other patent
successful patent applicant under
only protected in those countries
protection choices, including nathe EPC will have the right to
where the patent holder has spent
tional patents and classical Euroelect to receive a unitary effect for pean patents granted under the
the time, money and effort to apthe granted patent throughout
ply for domestic patent protection.
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of future registration choices between national and regional protection will still be required to ensure optimal protection.
The Unitary Patent could provide strong benefits to U.S. inventors. It would allow patent
protection in 25 countries upon a
single filing, with a single translation. Even more significant than
the cost savings may be the creation of a Unified Patent Court to
enforce Unitary Patents.
The proposed UPC would create a single system under which
European patents, including any
Unitary Patent, would be judged.
The UPC would not be a single
court, such as the U.S. Court of
Appeals for the Federal Circuit.
Instead, it would be a single
court system, including trial and
appellate courts at both a national and regional level. The proposed system would apply harmonized law to patent actions,
leading to more predictable decisions. These decisions would be
enforceable in all participating
member states.
The risk of such single action
precedent is that under the UPC
a patent would be subject to a
central attack seeking invalidation. One loss and the patent
would be invalidated across a
broad swath of countries. Translation issues would still remain
since present UPC proposals allow for a range of translation
choices, including translation into
the language where the patent
suit is instituted.
Neither the Unitary Patent nor
the UPC has yet been ratified.
Most EU patent experts predict,
however, that both will become
active within the next two years.
Now is the time to start exploring
when such regional protection
should be sought over traditional
national patent protection strategies.
In the meantime, we have to
hope that patent translation devices become more precise, or the
single translation benefits of the
Unitary Patent could become a
curse as meanings become mangled and the vaunted invention
disclosure goals of the patent system disappear.
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