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IN THE CIRCUIT COURT OF COOK COUNTY, I]:LIN§1%H ANCERY DIVISION
COUNTY DEPARTMENT, CHANCERY DIVISIONCLERK DOROTHY BROWN
TOWNSHIP 38 NORTH, RANGE 12 EAST, )
)
Plaintiff and Counter-Defendant, ) No. 13.CH 23386
)
V. ) Hon. Sophia H. Hall
)
LYONS TOWNSHIP HIGH SCHOOL ) Calendar 14
DISTRICT 204, )
)
Defendant and Counter-Plaintiff. )

LT’S MOTION TO STRIKE
THE TTO’S MOTION FOR SUMMARY JUDGMENT

L INTRODUCTION

Defendant Lyons Township High School District 204 (“LT”), respectfully asks this Court
to strike the Revised Motion for Summary Judgment that Plaintiff Township Trustees Of Schools
(“the TTO”) filed on June 12, 2018 (“the TTO’s 2018 Motion™); bar the TTO from filing another
summary judgment motion; and transfer this case to the Presiding Judge of the Law Division for
jury trial assignment.

The crux of the problem is that TTO’s 2018 Motion attempts to re-argue the statute of

limitations issue that the Parties already presented to and decided by this Court. The proceedings

on LT’s motion for partial summary judgment on its statute of limitations defense to the TTO’s
claim began in May 2017 and ended in February 2018. The Parties presented detailed briefs,

supplemental briefs, and two oral arguments. At the end of those proceedings, the Court decided

that the state of limitations issue could not be resolved on summary judgment, and instead had to

be resolved after the presentation of evidence at the forthcoming jury trial. Now, the TTO seeks a

second bite at the apple by re-arguing the exact same issue, even though it presents no new

evidence or legal precedents to the Court.
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Certainly, the TTO had every right — in light of this Court’s February 20, 2018 ruling on
the statute of limitations issue — to ask this Court to enter summary judgment on one or more
liability issues. However, the TTO chose not to respect this Court’s ruling, and instead sought
complete summary judgment on its claims (including damages stretching back 20 years), based on
its demand that this Court revisit the limitations issue and — this time — rule in the TTO’s favor.
The TTO’s conduct is highly improper, and it warrants the striking of the TTO’s 2018 Motion.

In addition, the TTO filed a 48-page pleading (excluding the signature page) with 20 single-
spaced footnotes. There is no question that the TTO was entitled to file an over-sized summary
" judgmenf brief. Nevertheless, the TTO’s 2018 Motion is 5 pages longer than its previous summary
judgment motion filed in 2017. Also, as explained below, the representation in the TTO’s 2018
Motion that it includes only 28 pages of argument is incorrect, as the TTO’s 2018 Motion contains
sections labelled as “Material Facts” that are replete with argument. The TTO’s circumvention of
this Court’s page limit requirements is a further justification to striking the pleading.

By refusing to honor this Court’s prior decision and play by the rules, the TTO waived its
right to engage in summary judgment proceedings. LT asks this Court to bar the TTO from filing
- another summary judgment motion, and to transfer this case to the Presiding Judge of the Law
Division for jury trial assignment.
1L THE TTO’S RE-ARGUMENT OF THE LIMITATIONS DEFENSE

On May 31, 2017, LT filed a motion for partial summary judgment on its statute of
limitations defense to the TTO’s claims (“LT’s Motion”). On July 17, 2017, the TTO filed its
response to the LT Motion. The same day, the TTO filed its own motion for summary judgment

(“the TTO’s 2017 Motion”).
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In the TTQ’s 2017 Motion, the TTO did not present any areument on LT’s “Second

Affirmative Defense: Statute of Limitations.” Instead, the TTO merely cross-referenced its

response to LT’s Motion: “For the reasons set forth in responding to LT’s motion for partial

summary judgment on this issue, no limitations period applies to this case and the TTO is entitled
to summary judgment on the second affirmative defense.” (Exhibit A, p.36.)

On July 19, 2017, with the agreement of both parties, this Court decided to hear LT’s
motion first to determine whether the claims and damages would be narrowed through the
application of a limitations period, and then later address the arguments on the merits in the TTO’s
4 2017 Motion. Therefore, this Court entered an order setting a hearing date on LT’s Motion, while
entering and continuing the TTO’s 2017 Motion. (Exhibit B.)

In lengthy and detailed briefs, LT asked the Court to apply a 5-year limitations period to
the TTO’s claims. On the other hand, the TTO asked this Court to determine as a matter of law
that its claims were exempt from any limitations period. The Court heard oral argument from both
sides. On December 21, 2017, this Court directed the parties to submit supplemental briefs.

On February 20, 2018, the Court decided that it could not resolve the statute of limitations
* issue in summary judgment proceedings, and that the parties would need to present evidence for a
determination of this issue at the forthcoming jury trial. In the transcribed oral ruling, the Court

stated, “I’m going to deny the motion for statute of limitations without prejudice because I think

there is some factual matters that may have a bearing on whether or not a statute of limitations will

apply.” (Exhibit C, p.3.) The Court entered an Order stating that LT s Motion, “for the reasons

that the Court stated in its oral ruling issued today in open Court, is denied without prejudice to

proofs to be presented at trial.” (Exhibit D.)




ELECTRONICALLY FILED
6/15/2018 10:50 AM
2013-CH-23386
PAGE 4 of 8

Obviously, both sides wanted to prevail on the statute of limitations issue. The TTO,
however, simply refused to accept this Court’s decision. In a March 5, 2018 email from the TTO’s
Treasurer to all of its school districts, the TTO pretended that it won on summary judgment:
“Judge Hall denied [LT’s Motion].... Because of this, LTHS may not properly assert the statute
of limitations as a defense.” (Exhibit E. p.1-2.) The TTO’s statement was a clear
misrepresentation of this Court’s action. LT responded in a March 13, 2018 email that quoted this
Court’s Order and oral ruling, which deferred the statute of limitation issues for resolution at trial.
(Exhibit F, p.1.) The TTO never corrected its misrepresentation of the decision.

On June 12, 2018, the TTO filed the TTO’s 2018 Motion, in which the TTO continues its

stubborn refusal to accept this Court’s February 20, 2018 summary judement decision. In the

space where the TTO’s 2017 Motion contained a cross-reference to the TTO’s response to LT’s
Motion, the TTO now asserts a new argument in support of its already-litigated position on the
statute of limitations defense.

The TTO’s re-argument begins with another bold misrepresentation of the Court’s
decision: “This Court denied LT’s motion for summary judgment and rejected LT’s argument that
< the TTO’s claims were subject to a five-year limitations period.” (Exhibit G, the TTO’s 2018
Motion (without exhibits), p. 40.) This is not what the Court decided. Both the TTO and its
counsel well know that this Court actually did not reject LT’s statute of limitations defense, and
instead ruled that the parties needed to present evidentiary proofs at trial concerning this defense.
Also, the TTO pretends that its motion for summary judgment against LT’s Second Affirmative
Defense somehow is the “next step” to this Court’s prior ruling (Exhibit G, p. 40), even though the
TTO’s 2017 Motion recognized that this is the exact same limitations issue presented in LT’s 2018

Motion. (Exhibit A.)
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The TTO’s 2018 Motion simply seeks a second bite at the apple, without providing any

new evidence or legal precedent that could support a request for reconsideration. Moreover, the

TTO seems to believe that this Court will not recall the substance of its February 20, 2018 ruling,

which is insulting to everyone involved. Parties sometimes may not like a Court ruling, but the

system breaks down when a party misrepresents and refuses to abide by judicial rulings.

As explained in our last round of briefings, the application of the 5-year limitations period
— if LT prevails on that issue at trial — would reduce the TTO’s total claim from $4.6 million to
$1.3 million, and would eliminate the interest income issue entirely. The cannot obtain the
1 complete judgment that it seeks without revisiting the limitations issue. However, there simply is
no good faith basis for LT to have to engage in a second summary judgment proceeding on the
statute of limitations defense by responding to the TTO’s 2018 Motion. This problem cannot be
solved by striking only the portion of the TTO’s 2018 Motion that addresses the limitations issue,
because several other brief sections that concern the computation of damages and requests for
monetary and non-monetary relief also would have to stricken.

The TTO must be required to respect the Court’s prior ruling, and the TTO’s 2018 Motion
should be stricken as improper. |
III. THE TTO’S MANIPULATION OF THE COURT’S PAGE LIMIT

This Court’s Standing Order limits summary judgment briefs to 15 double-spaced pages,
excluding the “Statement of Facts.” In July 2017, the TTO filed a brief that was 43 pages long
(excluding the signature page). In June 2018, the TTO filed a revised brief that is 48 pages long
(without the signature page), and includes 20 single-spaced footnotes. (Exhibit G.) The revised
pleading is 5 pages longer than the original one. The TTO did not file a motion for leave to file

an oversized brief with the TTO’s 2018 Motion, to LT’s knowledge.
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Furthermore, the TTO’s 2018 Motion contends that it only has 28 pages of argument, after
excluding the introduction, conclusion, and “statements of fact.” (Exhibit G, p.2.) First, the correct
standard is the length of the written pleading minus the length of the Statement of Facts. In this
instance, that means a 48-page pleading less a 4-page Statement of Facts, which leaves a 44-page
pleading. This is 29 pages longer than allowed. Second, the TTO attempts to circumvent the
Standing Order by placing several sections on “Material Facts” within its argument section, even
though these sections plainly contain argument concerning the facts and allegedly applicable law.

As one of many examples, take the first “Material Fact” section within the Argument:

Section 3-7 of the School Code provides that “[elach school district shall, as of June 30
of each year, cause an audit of its accounts to be made....” 105 ILCS 5/3-7. Each district,
thereafter, “shall...submit an original and one copy of such audit to the regional superintendent
of schools....” Jd. If any district »fails to do so, the regional superintendent “shall...canse such
audit to be made by employing an accountant...to conduct such audit and shall bill the district
for such services....” Id. The logical implication of this language is that the School Code requires
each district to pay for its own audit, either because (a) it is the entity that “causes” the audit to
be made, or (b) because it does not cause the audit to be made, and so the regional superintendent

“causes” the audit to be made, and then bills the district for such audit.
Rk

LT has defended this claim by arguing that the Treasurer also paid for the annual audit of
the other districts during this same period. First, this would not have changed the fact that LT did
not pay for its own audit, in violation of the School Code. Rather, it would just mean that the
TTO would also have a claim it could assert against the other distficts. Second, and more fo the
point, the TTO has undertaken a detailed analysis of the payment records and they establish
beyond genuine dispute that LT’s defense is not factually accurate. (Ex. 3 at §§54-69; see Ex.

3(B) at tabs 101 2045 for TTO’s analysis and backup.)



(Exhibit G, p.7-8.) This is not a “Statement of Facts.” It is an argument about the “logical
interpretation” of the school code and how LT violated the School Code. All of the other “Material
Facts” sections are like this. This designation of argument sections as “fact” sections is just a way
for the TTO make its brief appear shorter. Also, the excessive number of single-spaced footnotes
(20), had they been double-spaced text, would have made the TTO’s pleading several pages longer.

Thus, while LT agrees that 15 pages plainly is not enough space for the TTO to present its
positions (not including a Statement of Facts), the TTO is not honoring the letter or spirit of this

Court’s page requirements. The TTO’s 2018 Motion is improper and should be stricken for this

= additional reason.
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IvV. CONCLUSION

The TTO, without any reasonable justification, seeks to re-argue the statute of limitations
issue that this Court decided must go to trial. In doing so, the TTO misstated the Court’s ruling,
and pretended that it is asking for something other than reconsideration of the prior ruling. The
TTO seems to believe that this Court has no recollection of the summary judgment proceedings
that spanned eight months from 2017-18. The TTO also disregarded and sought to circumvent
- this Court’s Standing Order on page limits.

Based on this serious misconduct, LT respectfully asks this Court to strike the TTO’s 2018
Motion; bar the TTO from filing another summary judgment motion; and transfer this case to the
Presiding Judge of the Law Division for a jury trial assignment.

Respectfully submitted,

LYONS TOWNSHIP HIGH SCHOOL
DISTRICT 204

By  s/Jay R. Hoffman
Its Attorney
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Jay R. Hoffman

Hoffman Legal

20 N. Clark St., Suite 2500
Chicago, IL 60602

(312) 899-0899

Jay@hoffmanlegal.com
Attorney No. 34710

CERTIFICATE OF SERVICE

Jay R. Hoffman, an attorney, certifies that on June 15, 2018, he caused the foregoing
pleading to be served by email on the following attorneys:

Gerald E. Kubasiak
v kubasiak@millercanfield.com
Barry P. Kaltenbach
kaltenbach@millercanfield.com
Miller, Canfield, Paddock and Stone, P.L.C.
Suite 2600
225 W. Washington St.
Chicago, IL 60606
s/Jay R. Hoffman
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COUNTY DEPARTMENT, CHANCERY DIVISION  CHANCERY DIVISION
CLERK DOROTHY BROWN
' TOWNSHIP TRUSTEES OF SCHOOLS )
TOWNSHIP 38 NORTH, RANGE 12 )
EAST, )
) No. 13 CH 23386
Plaintiff, ) .
) Judge Sophia H. Hall
V8. ) Calendar 14
)
LYONS TOWNSHIP HIGH SCHOOL )
DISTRICT NO. 204 )
. ‘ )
Defendants )

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Township Trustees of Schools Township 38 North, Range 12 East (“TTO™), by
its undersigned counsel, MILLER, CANFIELD, PADDOCK & STONE, PLC, for its Motion for
Summary Judgment (the “Motion™) against the defendant, Lyons Township High School District

No. 204 (“LT”), states as follows:

. ;;r:s_“:ﬁlm'_ \’l) 7UL1

o UL’ A _,\_1}4& “
. l Li k
RIS }u‘ﬂj L“A Hpo:

‘ 03 LG
82 g 4y sﬁi‘ﬁ%@Z

p




its unlawful financial benefits to the detriment of the other districts. Moreover, LT has asserted
only generalized prejudice, alleging that it relied on the purported contract in formulating its
budget and managing funds. (Ex. 21 at 755.) But even if the TTO had brought this lawsuit within
a few years, LT still would have passed its annual budgets and managed its funds on an annual
basis. The “prejudice” of which LT complains is really litfle more than an argument that it does
not want to “give back™ the urnfawful benefits. The TTO is entitled to summary judgment on tﬁe
first affirmative defense. | |

B. Second Affirmative Defense: Statute of Limitations.

A For the reasons set forth in responding to LT’s motion for partial summary judgment on

this issue, no limitations period applies to this case and the TTO is entitled to summary judgment

A
fj 5 on the second affirmative defense.
Hdw
> o0 0
- §§§Z§ C. Third and Fourth Affirmative Defenses: Promissory Estoppel and Equitable
% é 5 % Estoppel.
o
. gg%ﬁ LT alleges promissory estoppel as its third affirmative defense and equitable estoppel as
R
&)
5 its fourth affirmative defense. LT does so only with respect to the first 2 claims; LT does not

assert these doctrines as a-defense as to the TTO’s over-allocation of interest claim. Although the

R ——

- doctrines are somewhat different, “similar considerations apply when these doctrines are asserted
against public bodies.” Marthews v. CTA4, 2016 IL. 117638, 94. Illinois courts have consistently
held that these doctrines “will not be applied to governmental entities absent extraordinary and
compelling circumstances.” Id.

1. Promissory Estoppel.
With respect to promissory estoppel, it is an offensive doctrine. Tt is intended to permit a
claim to succeed, under certain circumstances, “where the other elements of a contract exist

(offer, acceptance, and mutual assent), but consideration is lacking.” /4. at 193. It is distinguished

36
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1 STATE OF ILLINOIS ) 1 THE COURT: oOkay TTO versus Lyons.
2 ) ss: 2 MR. HOFFMAN: Here, Judge. Jay Hoffman
3 COUNTY OF COO K ) 3 for the defendant LTSD.
4 IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 4 MR, KALTENBACH: GOOd le"l’ﬁng. Bal"l"y
5 COUNTY DEPARTMENT -~ CHANCERY DIVISION 5 Kaltenbach for plaintiff TT0 and Gerald Kubasiak
6 TOWNSHIP TRUSTEES OF SCHOOLS b} 6 -is a] SO W-ith me. .
7  TOWNSHIP NORTH, RANGE 12 EAST, ) 7 THE COURT: ©Oh. He gave your name?
8 > 8 MR. KUBASIKA: Yes.
9 Plaintiff/Counter-pefendant, ) 9 THE COURT: AI1 right. The reason I
10 D 10 called you in earlier is that T don't have a
11 Vs. ) No. 13 € 23386 | 11  written opinion for you, but I do need to tell
12 pJ 12 you what's going on with it, just so you have
13 LYONS TOWNSHIP HIGH SCHOOL D) 13  some idea where I think this is with respect to
14 DIST. 204, D) 14 the Statute of Limitations.
15 ) 15 I'm going to deny the motion for
16 Defendant/Counter-Plaintiff. ) 16 statute of Limitations without prejudice because
17 J 17 T think there is some factual matters that may
18’ REPORT OF PROCEEDINGS at the motion of 18 have a bearing on whether or not a Statute of
19  the above-entitied cause before the Honorable 19 Limitations will apply. And it may be that I
20 SOPHIA H. HALL, Judge of said Court, at the 20 just don't have that information and it ds
21 Richard 3. Daley Center, Room 2301, on the 20th 21 available somewhere else or not.
22 day of February, 2018, at the hour of 11:00 a.m. 22 So this was a motion for partial
23 Reported By: Gina M. callahan, CsR 23 summary judgment of the Statute of Limitations
24 License No.: 084-003623 24 dssue. Usually that comes up in a Motion to

1 3
1 APPEARANCES: 1 Dpismiss, but I understand why it didn't happen.
2 MILLER, CANFIELD, PADDOCK AND STONE, P.C. 2 So again repeating, the court denies
3 BY: MR. BARRY P, KALTENBACH and 3 the mot'ion W'ithout prejud‘ice_
4 MR. GERALD E. KUBASTAK 4 So the factual issues ariseé around how
5 Chicago, 1Tlinois 60606 5 the tax collections are handled. You kind of
6 (312) 460-4231 6 leapt into the middle of this, so there is a lot
7 kaltenbach@millercanfield.com 7 ahout just how the money is handled piece by
8 kubasiak@millercanfield.com 8 piece by piece.
9 on behalf of the‘ Township Trustees; 9 So the township, T gather, collects the
10 ] 10 taxes. I gather that. Not a great deal of
11 LAW OFFICES OF JAY R. HOFFMAN, by 11 conversation. I did look at the statute and
12 MR. JAY R. HOFFMAN 12 maybe I missed it, but the township collects the
13 20 North Clark street, Suite 2500 13 taxes. And then the township trustees, the
14 Chicago, ¥17inois 60602 14  school trustees, they have a treasurer who is
15 (312) 899-0899 15 designated to do all the money handling. And
16 jay@hoffmanlegal.com 16 pursuant to statute, there are various
17 On behalf of LTsp. 17 provisions about how the money that's collected
18 18 s to be managed and how the items are
19 19 distributed, more in a conclusory fashion
20 20 they're supposed o do this. So here's where
21 21 the questions come up.
22 22 So dealing with the investment income,
23 23 the investment income apparently is -- and I'm
24 24 going to use this as an analod’™ ‘

2

@
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1 helped me. If the analogy doesn't fit what is 1 trust account happening.

2 happening actually, then let me know. But I 2 Al right. So now we get to what

3  think of the treasurer, and I'm going to talk 3  remains is whether there is a public [interest

4 about the trustees as Tike a bank. They are —- 4 exemption. vYes. And it would seem to we that

5 and they have custody Tike a bank has of monies 5 there is a public interast exemption because,

6 in their depositor's accounts. 6 from what I can tell from how the monies are

7 So using that as the analogy, the bank, | 7 moving, because the district's -- and this case

8 as custodian of the money, has no trusteeship 8 s kind of backwards in a way. But the monies

9 duties as custodian and the depositors 1ike -- 9 in the district accounts or however they're

10 this is my understanding of it. And the 10 being moved, the people have an interest in

11 depositors, like each of the districts, have 11 them. So it would seem that whatever is going
12 their omn bank account. 12 to happen here, there is a public interest

13 So any morey which is to be distributed {13 exemption. So it would seem that that doesn't
14 from the district's bank account is distributed |14 apply based upon what T can see. The investment
15 pursuant to the order of the accountholder, the |15 dincome is of interest, and that's a different

16 district’s. And the fact that the treasurer -- |16 kind of account. I don't know. More

17 Tet's just use the treasurer for the trustees is |17 information has to be had about that.

18 a second signer on the account, it is just that |18 Then the operating expenses. How are
19  because, T guess, there is a real bank that has |19 the operating expenses paid? It would seem that
20  the monies on deposit. Okay. So -- but the 20  the distribution of the operating expenses are
21 relationship between the treasurer and the 21 connected to the whether or not the audit

22 districts is over accounts that are depositing 22 payments to -- let me back up.

23 into with the collections. 23 Moving to the audit expenses, the audit
24 So then I'm asking myself how is the 24 expenses seem -- of Lyons Township seem to come

5 7

1 money moved around? So apparently, the statute 1 out of the operating income. And so if the

2 allows for the treasurer to take the agency 2 audit expenses were properly paid or not paid,

3 accounts and put them into ane big account to 3 it would affect the percentages that were heing

4 invest the monies, and then the treasurer will, 4 distributed from the operating income. Though

5 as the income comes in on the combined 5 these two pots of money are ireated separately,

6 investment account which contains the district's | 6 they are connected, because I think that the

7 money that has already been distributed to the 7 only question here is because the audit expenses

8 districts, then those monies are distributed. T | 8 for Lyons Township is being paid out of -- is

9 don't know if there is any trusting around that. | 9 being paid as a part of the operating expenses
10 1t doesn't -- and if 7t is a trust account, then |10 of the treasurer's office, as such, then that
11 it would have to be very specific that there is |11 affects the portion that everybody is paying to
12 a trust. 12 reimburse for the operating expenses.

13 Let me cut to the chase in a moment. I |13 T know this sounds a Tittle confusing
14 don't see anything that indicates that the 14 as I'm expressing this, but that's because it is
15 treasurer is holding -- at this point holding 15 not totally clear how the monies are traveling.
16 any money in trust subject to the treasurer's 16 And in any event, with respect to the elements
17 discretion as to how they might spend things. 17  of the public interest exception as is set up,
18 It just seems to me the treasurer is moving the |18 those elements seem to be based on -- and they
19 - district's monies according to the statutory 19 ook Tike they are separate ones ~- the effect
20 requiremenis. So I'm not seeing that. 20 of the interest on the public, the handling of
21 So that means the issue of the Statute |21 that money does have an interest in the public
22 of Limitations, in my view, at this point is not |22  in terms of the monies available to address the
23 going to be resolved by saying the Statute of 23 operation of the schools. Clearly, a connection
24 Limitations doesn't apply because there is some |24 there, unlike the so-called insurance premium

6 8
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application of the Statute of Limitations

N en——

1 issue in the other case that was cited which was | 1
2 the King case, the Champaign County Forest 2 without prejudice.
3 Preserve District Versus King. This is a 3 MR. HOFFMAN: Without prejudice based
4 different situation. And the King facts don’t 4 upon -- well -~
5 fit this one. 5 MR. KALTENBACH: The reasoning of the
6 There is an chligation of the 6 Court.
7 governmental unit to act on behalf of the 7 MR. HOFFMAN: Subject to proof being
8 public, it appears, and the extent to which the 8 'presented at trial.
9 expenditure -- my understanding of that language | 9 MR. KALTENBACH: Well, without
10 s how much money is involved here. And that 10  prejudice.
1 extent of expenditure is there is a Tot of money |11 MR. HOFFMAN: Without prejudice.
12 involved here. So I think that the Statute of 12 THE COURT: So that takes care of that.
13 timitations does not prevent the trustees from 13 (whereupon, these were all the
14 pursuing this. 14 proceedings had at this time.)
15 Now, there are a Tot of other questions |15
16 in the cause of action that I think we still end |16
17  up having to get to, but this was intended to 17
18 narrow what's at stake. And based upon what's 18
19 been presented here, I do not see a hasis for it |19
20 narrowing it. 20
21 MR. KUBASIAK: Thank you, your Honor. 21
22 You probably don't have too many cases that go 22
23 back to the 1800s that we have to reply upon. 23
24 THE COURT: And it was fascinating 24
9 11
1 looking at. And I looked at the -- spent a Tot 1  STATE OF ILLINOIS )
2 of time looking at the pistrict 5, District 1 2 } ss
3 case, 3 COUNTY OF C 0 O K )
4 MR. KUBASIAK: Yas, yes. 4
5 THE COURT: And District 5 District 1 4s | 5 Gina callahan, being first duly sworn,
6 really kind of different. It doesn't help in a 6 on oath says that she is a court reporter doing
7 sense, because it was a fight between District 5 | 7 business in the city of chicago; and that she
8 who al ready -- where the money had al ready 8 reported in shorthand the proceedings of said
9 been -- it was district -~ 9  hearing, and that the foregoing is a true and
10 ) MR. KALTENBACH: It was District 5's 16 correct transcript of her shorthand notes so .
11 wmoney but given to District 1. 11 taken as aforesaid, and contains the proceedings
12 THE COURT: It was District 5's money 12 given at said hearing.
13 given to pistrict 1. And T bet that even the 13 \1/ - C?
14 judges who were deciding that one were having 14 i &K(ﬂ,/’lﬂﬂ(/
15 difficulty because the language was not totally |15 Gina callahan, CSR
16 clear, even in the way they wrote it. 16 LIC. NO. 084-003623
17 MR. KALTENBACH: It tis archaic. 17
18 THE COURT: Inartfully written is the 18
19  word for it. 19
20 MR. HOFFMAN: So before the order, your |20
21 Honor. 21
22 THE COURT: I'm going to deny it. 22
23 MR, HOFFMAN: Without prejudice. 23
24 THE COURT: Summary judgment for 24
10 12
McCorkle Litigation Services, Inc. 9..12
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IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, CHANCERY DIVISION

~~~~~ ~~ TOWNSHIP TRUSTEES OF SCHOOLS - )
TOWNSHIP 38 NORTH, RANGE 12 EAST, )
)
Plaintiff and Counter-Defendant, ) No. 13 CH 23386
)
V. ) Hon. Sophia H. Hall
)
LYONS TOWNSHIP HIGH SCHOOL ) Calendar 14
DISTRICT 204, )
)
Defendant and Counter-Plaintiff. )

U ORDER

This matter coming to be heard on Defendant Lyons Township High School’s (LT’s™)
Motion for Partial Summary Judgment on the Statute of Limitations Issue, the matter being fully
briefed and fully argued by both sides before the Court, IT IS ORDERED:

o
&% e L. Defendant L'T*s Motion for Partial Summary Judgment for the reasons that the .
% N Court stated in its orE:uhng issued today in open Court, T%/s de 1ed with 57\";) Less {~o
= j
i ‘(‘D
= = éb 2. Tlns caseis contmued for a status hearing on Ma W‘\u 1O 2010, at ?’
(9]

3. The ruling date set for March 16, 2018, at 11:00 a.m. is stricken.
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SN OR TR A
| f%§§ SOPHIA H. HALL-0162) -
By: Ep20e |
ORULE L oy oy
: GLER&%J& Sounty, & e
Prepared By: | DEPUTY GLERK s
Jay R. Hoffman (Atty. No, 34710) '
Hoffman Legal
20 North Clark St., Ste. 2500
Chicago, IL 60602

(312) 899-0899
Jay@hoffmanlegal.com




Jay Hoffman

Kilrea, Timothy <tkilrea@LTHS.NET>

From:

Sent: Monday, March 05, 2018 3:40 PM
To: Jay Hoffman

Subject: Fwd: Lyons TTO updates

Sent from my iPhone

Begin forwarded message:

2013-CH-23386
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From: Susan Birkenmaier <susan @lyonstto.net>

Date: March 5, 2018 at 3:32:38 PM CST

To: Blair Nuccio <bnuccio@isd109.org>, Brian Barnhart <bbarnhart@d101.org>, Brian Riegler
<briegler@ladse.org>, Brian Stachacz <bstachacz@!ths.net>, "Carol K. Baker" <bakerc@sd103.com>,
Catherine Chang <cchang@d107.org>, "Dave Palzet" <dpalzet@d107.org>, Diana McCluskey
<meccluskeydi@dist102.k12.il.us>, "Dr. Kyle Schumacher” <schumacherky@dist102.k12.il.us>, Frank
Patrick <fpatrick@willowspringsschool.org>, Glenn Schlichting <gschlichting@d105.net>, "fili Kingsfield,
Ed.D." <jkingsfield @argohs.net>, Joseph Murphy <jmurphy@argohs.net>, Linda Jeffers
<lieffers@isd109.org>, "Mark Klaisner" <mklaisner@west40.org>, Mike Duback
<mduback@district106.net>, "Mike Popp" <mpopp@westd0.org>, Patricia Sullivan-Viniard
<pviniard@district106.net>, "Sherri Whitaker, Ed.D." <whitakers@sdi03.com>, Sheryl Wersing
<swernsing@ladse.org>, Steve Bahn <shahn@d105.net>, Tim Kilrea <tkilrea@Ilths.net>, Troy Whalen
<twhalen@sd104.us>

Cc: Mike Thiessen <thiessen@lyonstto.net>, Theron Tobolski <tobolski@lyonstto.net>,
<mdickman®@Ilyonstio.net>, Angelique Duncan <aduncan@lyonstto.net>, Cathy Pavlik
<cpavlik@lyonstto.net>, "Claudette Hillock" <chillock@lyonstto.net>, Debbie Kunis
<dkunis@lyonstto.nei>, "lonathon Villar" <jvillar@lyonstto.net>, Ken Getty <kgetty@lyonstto.net>,
“Lauralee Conway" <lconway@lyonstio.net>, Nancy Bechtold <nbechtold@lyonstto.net>, "Robin Pritts"
<rpritts@lyonstto.nei>

Subject: Lyons TTO updates

Hello everyone, o Xll

Here are some updates on recent events at the Lyons TTO: E

Interest Income EE ——
The TTO will be distributing $725,000 in interest income to districts for the 2" quarter of the fiscal
year. This is 14% higher than the 2" quarter for FY17. The FY18 distribution year to date is $1.4
million out of a $1.544 million in earnings. (As a rule we have held about 10% of estimated

earnings each quarter to allow for investment transactions, outstanding fee settlement and
completion of the bank/general ledger reconciliation for the quarter). The estimated rate of return
for FY18 through the second fiscal quarter is 1.52%. This rate of return in consistent with the
estimates provided to your district in the July, 2017 TTO update email. At that time the TTO
estimated a rate of return between 1.2-1.7% based on the general government investment market.

LTHS Lawsuit
On February 20, 2018, Judge Hall denied District 204’s Motion for Partial Summary Judgement noting
the court believes the TTO is acting on behalf of the public in pursuing the funds at issue in the

1
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lawsuit. Because of this, LTHS may not properly assert the statute of limitations as a defense. LTHS's
Mation for Partial Summary Judgment attempted to limit the time frame for recovery of funds to the 5
years prior to the filing of the lawsuit (September, 2013). The court rejected this and is presently
permitting the TTO to pursue all of the funds at issue. We sued seeking to recoup roughly $4,566,000
on behalf of the school districts. Had the court granted the motion, our recoupment would have been
limited to roughly $1,244,000. The approximate $3.3 million difference is monies that the TTO believes
is rightfully owed to reduce the current deficit TTO position created by LTHS’s non-payment of the pro-
rata bills rather than shifting this burden to other school districts. Further, recoupment of these funds
from District 204 can allow a re-appropriation of interest income to the districts based on the interest
income pro-rata distribution basis and provide a refund or credit to districts for the audit fees paid for
by districts in the Township.

The next step in this legal process is the court’s review of the TTO Motion for Summary Judgement filed
last summer. LTHS has an opportunity to respond to the TTO motion. This response is expected around
mid-April. The TTO may reply to that response in mid-May. It could take several months for the judge
to review the documents before being issuing a ruling.

Capital Improvements Projects-Summer 2018
If capital improvement projects or large purchases, over $500,000 are expected this summer, please
send a cash draw-down schedule to Ken Getty when it is available so we.

Regards,
Susan

Susan Birkenmaier, Ed.D.

Lyons Township School Treasurer
22 Calendar Ct

La Grange, IL 60525

. 708-698-9123
. susan@lyonsito.net

The information contained in this email is privileged and confidential. Any dissemination, distribution or
copying of this communication, except by the named individual, is expressly prohibited. If you have
received this email in error, please contact the sender immediately.

Please save trees. Print only when necessary.

E-MAIL CONFIDENTIALITY NOTICE: This email communication is considered a public record and is subject to public disclosure.
However, this message and any attachments may contain information protected by state and/or federal law for the sole use of the
intended recipient. If you are not the intended recipient, please note that any unauthorized review, disclosure, distribution, use or
copying of this communication is strictly prohibited. If you are not the intended recipient, please notify the sender immediately and
destroy all copies of the message.

E-MAIL ABUSE REPORTING: If you would like to report an inappropriate message that was sent to you, or if you do not wish to
receive additional messages from this sender, please send your report / request to spam-report at {ths.net

2



Jay Hoffman

From: ' Kilrea, Timothy <tkilrea@LTHS.NET>

Sent: Tuesday, March 13, 2018 12:28 PM
To: Jay Hoffman
Subject: FW: Lyons TTO updates

From: Kilrea, Timothy
Sent: Tuesday, March 06, 2018 2:03 PM
To: 'Susan Birkenmaier' <susan@lyonstto.net>; Blair Nuccio <bnuccio@isd109.org>; Brian Barnhart
<bbarnhart@d101.org>; Brian Riegler <briegler@ladse.org>; Stachacz, Brian <bstachacz@Iths.net>; Carol K. Baker
<bakerc@sd103.com>; Catherine Chang <cchang@d107.org>; Dave Palzet <dpalzet@d107.0rg>; Diana McCluskey
<mccluskeydi@dist102.k12.il.us>; Dr. Kyle Schumacher <schumacherky@dist102.k12.il.us>; Frank Patrick
<fpatrick@willowspringsschool.org>; Glenn Schlichting <gschlichting@d105.net>; Jill Kingsfield, Ed.D.
<jkingsfield@argohs.net>; Joseph Murphy <jmurphy@argohs.net>; Linda Jeffers <ljeffers@isd109.org>; Mark Klaisner
F T Ekiaisner @west40.0rg>; Mike Duback <mduback@district106.net>; Mike Popp <mpopp@west40.0rg>; Patricia
Sullivan-Viniard <pviniard@district106.net>; Sherri Whitaker, Ed.D. <whitakers@sd103.com>; Sheryl Wersing
<swernsmg@ladse org>; Steve Bahn <shahn@d105.net>; Troy Whalen <twhalen@sd104.us>
Ce: IVMe Thiessen <thiessen@lyonstto.net>; Theron Tobolski <tobolski@lyonstto.net>; mdickman@Ilyonstto.net;
ngellque Duncan <aduncan@lyonstto.net>; Cathy Pavlik <cpaviik@lyonstto.net>; Claudette Hillock
@@o«k@lyonstto net>; Debbie Kunis <dkunis@Iyonstto.net>; Jonathon Villar <jvillar@Iiyonstto.net>; Ken Getty

o~
g@@tv@lyonstto net>; Lauralee Conway <Iconway@lyonstto net>; Nancy Bechtold <nbechtold@lyonstto net>; Robin
;19 <rpr|tts@lyonstto net> EXHIBIT
§&ip§§ct RE: Lyons TTO updates ,

GRS

@usan i

ELECTRONICALLY FILED

Thank j‘you for the update. As it relates to the earnings on investments, | appreciate the steps being ’ckeby your office

o shar;‘e more detail than in the past on quarterly investment earnings and the TTO’s decision to withhold approximately

___10% for certain conditions that may arise. Sharing the actual detailed investment reports that you receive from the
investment firms we pay would be a welcome addition in the next quarterly update from your office.

The update that you provided on the LTHS lawsuit is not accurate. | have read the transcript from the February hearing
and want to fill in some important details not contained in your update.

e Relating to the statute of limitations issue, you stated that “District 204 may not properly assert the statute of
limitations as a defense.” This statement is not accurate. The judge denied District 204’s motion for partial
summary judgment “without prejudice”, meaning that she did not decide the issue one way or the other. She
explained that she “thinks there are some factual matters that may have a bearing on whether or not a statute
of limitations will apply.” The judge stated that the factual issues arise around how the tax collections are
handled and more needs to be understood about how the money is handled “piece by piece by piece.” There
has been no final determination on the statute of limitations issue, and this issue will be resolved at trial. As the
judge’s written order stated, “the motion is denied without prejudice to proofs to be presented at trial.”

e You omitted mentioning the issue relating to your office’s claim that the districts’ individual accounts are trust
accounts. Although she did not issue a decision on this issue, the judge stated that she didn’t “see anything that
indicates that the treasurer is holding any money in trust subject to the treasurer’s discretion.”



| thought it would be helpful to share this information, as you might not have read the transcript. If you have any
questions, please feel free to give me a call.

Sincerely,

Tim Kilrea

From: Susan Birkenmaier [mailto:susan@lyonstto.net]
Sent: Monday, March 05, 2018 3:33 PM
To: Blair Nuccio <bnuccio@isd109.org>; Brian Barnhart <bbarnhart@d101.org>; Brian Riegler <briegler@ladse.org>;
Stachacz, Brian <bstachacz@lths.net>; Carol K. Baker <bakerc@sd103.com>; Catherine Chang <cchang@d107.org>;
Dave Palzet <dpalzet@d107.org>; Diana McCluskey <mcciuskeydi@dist102.k12.il.us>; Dr. Kyle Schumacher
<schumacherky @dist102.k12.il.us>; Frank Patrick <fpatrick@willowspringsschool.org>; Glenn Schlichting
<gschlichting@d105.net>; Jill Kingsfield, Ed.D. <jkingsfield @argohs.net>; Joseph Murphy <jmurphy@argohs.net>; Linda
leffers <lieffers@isd109.org>; Mark Klaisner <mklaisner@west40.org>; Mike Duback <mduback@district106.net>; Mike
Popp <mpopp@west40.org>; Patricia Sullivan-Viniard <pviniard@district106.net>; Sherri Whitaker, Ed.D.
<whitakers@sd103.com>; Sheryl Wersing <swernsing@ladse.org>; Steve Bahn <sbahn@d105. net> Kllrea Timothy
<tkilrea@LTHS.NET>; Troy Whalen <twhalen@sd104.us>

~Cerviike Thiessen <thiessen@lyonstto.net>; Theron Tobolski <tobolski@lyonstto.net>; mdickman@Ilyonstto.net;
Angehque Duncan <aduncan@lyonstto.net>; Cathy Pavlik <cpavlik@lyonstto.net>; Claudette Hillock
<ch|llowk@lvonstto net>; Debbie Kunis <dkunis@Ilyonstto.net>; Jonathon Villar <jvillar@lyonstto.net>; Ken Getty
<kgettv@lvonstto nei>; Lauralee Conway <lconway@lyonstto.net>; Nancy Bechtold <nbechtold@lyonstto.net>; Robin

%ntts < rpntts@lvonstto net>
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rEare some updates on recent events at the Lyons TTO:

Intere(t Income
The TTO will be distributing $725,000 in interest income to districts for the 2™ quarter of the fiseal year. Thisis
14% hlgher than the 2™ quarter for FY17. The FY18 distribution year to date is $1.4 million out of a $1.544 million

mﬁjﬂeﬂggnngs. (As a rule we have held about 10% of estimated earnings each quarter to allow for investment

transactions, outstanding fee settlement and completion of the bank/general ledger reconciliation for the

guarter). The estimated rate of return for FY18 through the second fiscal quarter is 1.52%. This rate of return in

consistent with the estimates provided to your district in the July, 2017 TTO update email. At that time the TTO

estimated a rate of return between 1.2-1.7% based on the general government investment market.
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LTHS Lawsuit

On February 20, 2018, Judge Hall denied District 204’s Motion for Partial Summary Judgement noting the court believes
the TTO is acting on behalf of the public in pursuing the funds at issue in the lawsuit. Because of this, LTHS may not
propetly assert the statute of limitations as a defense. LTHS's Motion for Partial Summary Judgment attempted to limit
the time frame for recovery of funds to the 5 years prior to the filing of the lawsuit (September, 2013). The court
rejected this and is presently permitting the TTO to pursue all of the funds at issue. We sued seeking to recoup roughly
$4,566,000 on behalf of the school districts. Had the court granted the motion, our recoupment would have been
limited to roughly $1,244,000. The approximate $3.3 million difference is monies that the TTO believes is rightfully
owed to reduce the current deficit TTO position created by LTHS’s non-payment of the pro-rata bills rather than shifting
this burden to other school districts. Further, recoupment of these funds from District 204 can allow a re-appropriation
of interest income to the districts based on the interest income pro-rata distribution basis and provide a refund or credit
to districts for the audit fees paid for by districts in the Township.



The next step in this legal process is the court’s review of the TTO Motion for Summary Judgement filed last

summer. LTHS has an opportunity to respond to the TTO motion. This response is expected around mid-April. The TTO
may reply to that response in mid-May. It could take several months for the judge to review the documents before
being issuing a ruling.

Capital Improvements Projects-Summer 2018
If capital improvement projects or large purchases, over $500,000 are expected this summer, please send a cash draw-
down schedule to Ken Getty when it is available so we.

Regards,
Susan

Susan Birkenmaier, Ed.D.

Lyons Township School Treasurer

22 Calendar Ct

La Grange, IL 60525
wwzg&sgs-9123

susan@lyonstto.net

3
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Please save trees. Print only when necessary.

E-MIAlL CONFIDENTIALITY NOTICE: This email communication is considered a public record and is subject to public disclosure.
et srayer, this message and any attachments may contain information protected by state and/or federal law for the sole use of the
intended recipient. If you are not the intended recipient, please note that any unauthorized review, disclosure, distribution, use or
copying of this communication is strictly prohibited. If you are not the intended recipient, please notify the sender immediately and

destroy all copies of the message.

E-MAIL ABUSE REPORTING: If you would like to report an inappropriate message that was sent to you, or if you do not wish to
receive additional messages from this sender, please send your report / request to spam-report at Iths.net
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IN THE CIRCUIT COURT OF COOK COUNTY, TEATANG ¢ § al
COUNTY DEPARTMENT, CHANCERY DI‘VHS]I@N

TOWNSHIP TRUSTEES OF SCHOOLS
TOWNSHIP 38 NORTH, RANGE 12
EAST,

Plaimtiff,
vs. Calendar 14

LYONS TOWNSHIP HIGH SCHOOL

)
)
)
) ziperde
) T T
) Judge Sophia H Haﬂl
)
;
DISTRICT NO. 204 )
)
)

Defendant.

PLAINTIFE’S REVISED MOTION FOR SUMMARY JUDGMENT

Plaintiff, Township Trustees of Schools Township 38 North, Range 12 East (*TTO"), by
its undersigned counsel, MILLER, CANFIELD, PADDOCK & STONE, PLC, for its Revised Motion for
Summary Judgment (the “Motion™) against the defendant, Lyons Township High School District

No. 204 (“L'T™), states as follows:

1 e
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I INTRODUCTION

The TTO is entitled, as a matter of law, to a declaratory judgmem; that: (a) LT failed to
pay $511,068.60 for LT’s annual audits during fiscal years 1994 through 2012; (b) LT failed to
pay its proportionate shate, totaling $2,628,807, of the Treasurer’s compensation and expenses
during fiscal years 2000 through 2013; and (c) LT was over allocated investment income of
$1,386,267.03 during fiscal years 1995 through 2012. All of these claims arise as a result of
unauthorized and unlawful conduct by the former Treasurer, Robert Healy, which resulted in LT
receiving impermissible financial benefits, to the corresponding detriment of other school
districts within the TTO’s jurisdiction, and in violation of the Illinois School Code,
Intergovernmental Cooperation Act, and other aspects of Illinois law. The TTO is also entitled to
summary judgment on LT’s nine (9) affirmative defenses.

This is a long Motibn, in part because it has been broken into different sections, many of
which start on new pages, to help the reader visually. There is a short-section of general facts at
the beginning of this Motion. Next, each of the TTO’s three (3) claims is given its own section,
each claim having its own set of facts and separate legal argument. The argument respecting the
affirmative defenses comes last. In total, not counting the cover page, introduction and
conclusion, or the statements of facts, there are twenty-eight (28) pages of atgument: two (2) for
the first claim, fouﬁeen (14) for the secoﬁd claim, three (3) for ;:he third claim, and niﬁe (9) for

the affirmative defenses.
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IE. STATEMENT OF MATERIAL FACTS - GENERAL OVERVIEW

A. The TTO: Township Trustees and Treasurer.

L. The Township Trustees.

Plaintiff is a body politic comprised of three (3) Township Trustees who are elected by
voters within Lyons Township (“Trustees”). (See Amend. Compl. and Answer, Exs. 1 and 2 at
91, 5; 105 ILCS 5/5-2.) The Ilinois School Code provides that “the school business of all
school townships having school trustees shall be transacted by three trustees....” 105 ILCS 5/5-2.
In other words, the three_ Trustees comprise the board that governs the TTO. The Trustees also
appoint the Lyons Township School Treasurer (“Treasurer”). (Exs. 1 and 2 at {1, 5; 105 ILCS
5/8-1.)

2, The Treasurer.

The Treasurer provides financial services for eleven (11) school districts, LT (i.e.,
District 204) a.md also: Western Springs School District 101; LaGrange School District 102;
Lyons School District 103; Cook County School District 104; LaGrange School District 103;
Highlands School District 106; Pleasantdale School District 107; Willow Springs School District
108; Indian Springs School District 109; and Argo Community High School District 217. (See
Exs. 1 and 2 at §6.) They consist of 38 schools educating about 20,000 students. (See zd at §7.)
The Treésurer during the time périod relevant to this léwsuit was Robert Healy. (Motion at 4.)

The Treasurer also provides financial services for two (2) other bodies: the LaGrange
Area Department of Special Education (“LADSE”), which serves 15 school districts; and the
West 40 Intermediate Service Center, which serves 40 school districts. (See Exs. 1 and 2 at §6.)

The Treasurer is statutorily obligated to, iufer alia: (a) “[cJollect from the township and

county collectors the full amount of taxes levied by the school boards in his township;™ (b) “[ble
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responsible for the receipts, disbursements and investments arising out of the operation of the
school districts under his supervision; and (c) “[play all lawful orders issued by the school board
of any district in his township.” 105 ILCS 5/ 8-17(2)(2); @)(3); (@)(9). In other words, the
Treasurer is required by statute to collect and manage the tax revenue of each school district,
invest that revenue, and pay the bills of those districts as they direct. The Treasurer is the “only
lawful custodian” of these funds of the school districts. 105 ILCS 5/8-7. The school districts are
allocated, but do not have custody of, their own monies.

The Treasurer is g_oﬁ statutorily authorized to enter into contracis generally on behalf of
the TTO; as noted above, the business of the TTO “shall be” transacted by the elected Trustees.
Section 8-17 of the School Code sets forth the duties of the Treasurer, but none of them include
the duty to contract generally. Section 8-7, on the other hand, authorizes the Treasurer to enter
into only those contracts:

[r]egarding the deposit, redeposii, investment, reinvestment.or withdrawal of

school funds, including, without limitation, agreements with other township and

school treasurers, agreements with community college districts...and agreements

with education service regions....

105 ILCS 5/8-7.

B. - The Treasurer Is A Zero-Sum Office,

It necessarily costs money to run the. Treasurer’s office. The Treasurer is compensated,
and tﬁe Treasurer has certain expenses of office, e.g., leased offices, additional staff, office
supplies. (Exs. 1 and 2 at §24; Affidavit of S. Birkenmaier, Ex. 3, at §7.) The only source of
revenue to pay for these expenses is the member districts. (See 105 ILCS 5/8-4; Ex. 3 at 771.)
The TTO does not have a tax base or any other source of revenue. (Ex. 3 at 71.)

The School Code reqﬁires that each district “shall pay a proportionate share” of the

Treasurer’s compensation and expenses. 105 TLCS 5/8-4. This share “shall be determined by
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dividing the total amount of all school funds handled by the township freasurer by such amount

of funds as belong to each such...district.” Id. Each year, the Treasurer sends an invoice o each

~ school district for its proportionate share of the prior year’s costs. (Ex. 3 at 1972-73.)"

LT acknowledges it has about 25% of the total funds the Treasurer manages. (Motion at
4.) This means LT is statutorily required to pay about 25% of the Treasurer’s costs. It does not

matter if LT thinks this a bad bargain; it is statutorily required. If IL'T dees not “pay” (in_cash)

the annual inveice seiting forth LT°s proportionate shave, this necessarily creates a

shortfall in funding, i.e., 2 publie deficit at the TTO. The TTO has no other source of revenue

to “make up” the shortfall. This means, absent relief from this Court, the other school districts
have to pay more than their statutorily-prescribed to cover LT’s shortfall.
As noted, one of the Treasurer’s duties is investing the property taxes collected. (See 105
ILCS 5/8-17(a)(9).) The Treasurer is permitted to combine (i.e., pool) for investment purposes
the monies each district has. 105 ILCS 5/8-7. These Iﬁonies must be “accounted for separately in
all respects, and the earnings from such investment shall be separately and individually
computed and recorded, an.d credited to the...school district...from which such investment was
requi;ed.” Id. At all times re_levant, the Treasurer did, in fact, pool investments. (Ex. 3 at 16.)
Each member district, thus, has a share of the pooled investments and its share of the investment
income, and the Treasurer is obligéted to properly credit these amouns to eacﬁ district, If LT
was over allocated investment income, this pecessarily means that the remaining districts were
under allocated investment income. (Dep. of M, Thiessén, Exhibit 4, at 114:20-115:11).
| Understanding the zero-sum nature of the Treasurer’s office is critical. The Treasurer is a
custodian of funds that belong to others, and the only way the Treasuter pays its bills is by

invoicing each district for its proportionate share of those bills. A good analogy is that the

! 'The Treasurer uses a fiscal year running from July 1 to June 30, (Ex. 3 at 4.)

5
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Treasurer is the trustee of a trust with over a dozen different beneficiaries. The corpus of the trust
is public tax dollars. If one beneficiary gets too much or pays too little, the other beneficiaries
neeessarily suffer the inverse of that, in violation of the School Code. There is no way around
this logic, no matter how much LT wishes otherwise.

C. LT.

LT is one of the eleven (11) school districts that the Treasurer serves. LT is governed by
a Board of Education consisting of 7 members elected by the public for a 2-year term. (Dep. of
T. Kilrea, Exhibit 5, at 16:19-18:13,) LT"s Board has various committees, including a Finance
Committee. (/d. at 22:19-24) The most senior persoh charged with running the day-to-day
operations of LT is the Superintendent, Timothy Kilrea, (/d. at 18:21-19:9) Underneath the
Superintendent are various Directors; germane to this case is one such position, the Director of
Business Services. (/4. at 19:10-21:11.) |

III.  STANDARD ON SUMMARY JUDGMENT

Summaty judgment is appropriate where the pleadings, depositions, affidavits and
admissions show there is no genuine dispute of material fact and the moving party is entitled to
judgment as a matter of law. 735 ILCS 5/2-1005. Particularly appropriate to this case, the
construction, interpretation and eifect of written instruments, and of statutes, are questions of law
préperly decided on a mbtion for sﬁmmary judgment, Premier Title C‘o. v. Donahue, 328 ﬂl.
App. 3d 161, 164 (2d Dist. 2002); Briarcliffe Lakeside Townhouse Owners dss'n v. City of
Wheaton, 170 11l App. 3d 244, 249 (2d Dist. 1988); Rice v. Bd. of Trusiees of Adams County,

I, 326 111 App. 3d 1120, 1122 (4th Dist. 2002).
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IV.  CLAIM 1 -1LT’s FAILURE TO PAY FOR ITS ANNUAL AUDITS

There is no genuine dispute that: (1) Healy paid $511,068.60 for LT’s annual audits (and
some other audit expenses) during the period in question and freated those payments as an
expense of his office; (2) Healy did not pay for the annual audits of other school districts; and €)]
regardless of what Healy told LT, the Trustees never voted to approve a contract whereby the
TTO agreed to pay for LTs annual audits, For these reason, summary judgment on this claim is
appropriate.

A, Material Facts: LT Did Not Pay For Its Own Annual Audits; But Other
Districts Paid For Their Own Annual Audits 4nd Their Share Of LT’s.

Section 3-7 of the School Code provides that “[e]ach school district shall, as of June 30
of each year, cause an audit of its accounts to be made....” 105 ILCS 5/3-7. Each disirict,
thereafter, “shall...submit an original and one copy of such audit to the regional superintendent
of schools....” Id. If any district Afails to do so, the regional superintendent “shall...cause such
audit to be made by employing an accountant...to conduct such audit and shall bill the district
for such services....” Id. The logical implication of this language is that the School Code requires
each district to pay for ifs own audit, either becauée (a) it is the entity that “causes” the audit to
be made, or (b) because it does not cause the audit to be made, and so the regional superintendent
“causes” the audit to be made, and then bills the district for such audit.

During the period at issue (fiscal years 1994 through 2012), “[LT] engaged Baker Tilly
and/or its predecessors-in-interest to provide these audits and other professional services,
including, but not limited to, preparation of audited financial statements and independent
auditor’s reports.” (Exs. 1 and 2 at §51.)* During this same time period, however, LT did not pay

for its annual audits — rather, the Treasurer paid for those audits and treated them as an expense

* Baker Tilly is the name of the most recent auditing firm. ¥t had two predecessors-in-interest. For
convenience, the parties have referred to the relevant firm as “Baker Tilly” regardless of timefiame.
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of the Treasurer’s office. (Exs. 1 and 2 at {54; Ex. 3 at J§20-53; sec Ex. 3(A) at tabs 1994 - 2012
for TTO’s analysis and baékup.)

The result of treéting the cost of LT’s audit as an expense of the Treasurer’s office is that
the Treasurer thereby included the cost of I'T”s audit in his invoices to each member district.
(Jd.) This means that, on average, LT was invoiced only s proportionate share of its own audit
(roughly 25% in any given year), and the other districts were invoiced for the balance, (Id.)

LT has defended this claim by arguing that the Treasurer also paid for the annualvaudit of
the other districts during this same period. First, this would not have changed the fact that LT did
not pay for its own audit, in violation of the School Code. Rather, it would just mean that the
TTO would also have a claim it could assert against the other distﬁcts. Second, and more to the
point, the TTO has undertaken a detailed analysis of the payment records and they establish
beyond genuine dispute that LT’s defense is not factually accurate. (Bx. 3 at §54-69; see Ex.
3(B) at tabs 101 — 2045 for TTO’s analysis and backup.)

With three (3) isolated exceptions the Treasurer only paid the annual audits of LT, and
not the other districts. These 3 exceptions are: (a) payment of $10,352 for the LADSE audit in
fiscal year 2008; (b) payment of $7,000 for a benefit cooperative audit in fiscal year 2011; and
(c) payment of $1,000 for a same . benefit cooperatlve audit in fiscal year 2012, (Ex. 3 at §30.)
The total amount of these payments is $18,352. .

The total amount that the Treasurer paid for LT’s audit, on the other hand, is
$511,068.60. (Ex. 3 at §53.) After 2012, when Healy left office, LT resumed paying for its own

annual audit. (Exs. 1 and 2 at {56; Ex. 3 at {52.) None of these facis are genuinely disputed.
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B. Legal Argument: LT’s Failure To Pay For Its Own Annual Audits Violates
The School Code.

Faitly read, the School Code requires that each district pay for its own annual audit. The
School Code must be construed as a single piece of legislation. People ex rel. Bodecker v.
Community Unit School Dist, No. 36, 409 Tll. 2d 526, 532 (1951). This corresponds with the
general rule that courts should evaluate statutory provisions as a whole and not focus c:m phrases
in isolation. Peopfe v. Glisson, 202 111, 2d 499, 505 (2002). This Court may also assume that the
legislature did not intend an absurd result. d.

Section 3-7 of the School Code requires that each district “shall cause” an annual audit to
be undertaken, While not expressly identifying who should pay, the fairest reading is that each
district should bay for-its own audit that it is “causing” to be undertaken, It is logical to assume
the entity causing the audit to be undertaken is the entity that should pay for the audit.

Section 3-7 also provides that if a school district does #zof cause an audit to be
undertaken, the regional superinfendent “shall cause” the audit to be done, and “shall bill” the
district for the cost. This reinforces the conclusion that school districts must pay for their own
audit. Any other conclusion would create an absurd result, wherein the district is nof responsible
for the cost of its audit if the district causes it, but is responsible for the cost if the regional
superintendent causes it. This logically makes no sense.

The extrinsic evidence suggests this conclusion, too. LT was the party who actually
engaged Baker Tilly and it stands to reason that I.T should therefore pay Baker Tilly. Further, the
undisputed documentary evidence establishes, with three (3) isolated exceptions during the 18-
year period at issue, all of the other school districts paid for their own annual audit. This

additional evidence, however, should not be necessary for this Court to interpret Section 3-7.
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LT argues that the TTO agreed to pay for LT’s annual audits, and so this financial benefit
was lawful. This argument fails for several reasons. First, such an agreement would violate the
School Code’s requirement that LT pay for its own annual audit, and a public body cannot
lawfully enter into a contract that “is wlfra vires, cont.rary to statutes, or conirary to public
policy.” Matthews v. CT4, 2016 IL 117638, 998. |

Second, there is no evidence that that the 'I:rustees ever voted to approve a purported
contract whereby the TTO would pay for L'T’s annual audits. LT really is arguing that Healy told
LT that the TTO would pay for LT’s annual audit, but this does not help LT, either, because the
conduct of Healy cannot bind the TTO, as the doctrine of apparent authority is not applicable
against public officials. Patrick Engineering, Inc. v. City of Naperville, 2012 TL. 113148, 36.
Only official conduct by the Trustees itself can bind the TTO, and LT cannot point to any official
approval of a contract on this issue by the Trustees.® See Matthews v. CT4, 2016 IL 117638, 199
(holding the CTA may only be contractually bound by official action taken by its governing
Board); Schivérelli v. CT4, 335 I1l. App. 3d 93, 102 (1st Dist. 2005) (holding that only the CTA
Board may waive the riéhts of the CTA).

The Treasurer’s impermissible payment of L'T’s annual audits during the period at issue
resulted in the other districts each having unlawfully imposed upon them a share of LT’s
$51 1,068V.60 audit expenses. Thé TTO is entitled to sﬁmmary judgment on fhis ciaim and this
Court should issue a declaratory judgment that the Treasurer méy debit $511,068.60,

representing L'T’s audit costs, from the monies being held by the Treasurer and allocable to LT.

*LT does not allege that it and the TTO entered into a coniract providing for the Treasurer’s payment of
LT’s annual audit, and none of the TTO’s records reflect that the Trustees ever approved such a contract,
in any event. (See Ex. 11.)

10
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V. - CLAIM 2 - LT’S FAILURE TO PAY ITS PROPORTIONATE SHARE OF THE
TREASURER’S EXPENSES

There is no genuine dispute that LT did not pay its proportionate share of the Treasurer’s
expenses on an annual basis. There is also no genuine dispute that the TTO and LT never entered
info a lawful confract excusing LT fiom paying its proportionated share of the Treasurer’s
expense for the years in question. LT s defense to non-payment is that it and the TTO entered
into a contract that permitted LT to offset soﬁae of its own administrative costs against the
amount that LT was invoiced by the Treasurer each year. Even assuming such a contract was
formed; it would violate the School Code and/or the Intergovernmental Cooperation Act and,
thus, be unenforceable. Even if such a contract was formed; it would have been, at best, effective
for just one year, the 1999-2000 fiscal year. In any event, the TTO maintains that no such
confract was formed because‘ the Trustees themselves, and LT’s Board of Education, never
actually voted to enter into such a contract.

A, Material Facts: LT Did Not Pay Its Proportionate Share Of The Treasurer’s
Expenses. ‘ :

As set forth in Part Ii(B) of this Motion, Section 8-4 of the School Code requires each
district to pay its proportionate share of the Treasurer’s compensation and expenses. 105 ILCS

5/8-4, At the close of each fiscal year, the Treasurer sends an invoice to the disiricts for their

proportionate share. (Ex. 3 at 9972-73; Ex. 3((3) at tabs 1994—2012.) There is no disputé that

beginning with the invoice for the 1999-2000 fiscal year and continuing through the invoice for
fiscal year 2013, LT did not pay its proportionate share.
For fiscal years 2000-2002 and 2013, LT paid a portion of its share; for the other fiscal

years, 2003-2012, LT paid nothing. (Ex. 3 at §998.) The dispute is over why LT did not pay.

11
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LT’s theory is that in 2000, the parties entered into a contract whereby LT was permitted to
offset against its proportionate share the salaries that LT was paying three (3) of its employees.
1. The Lisa Beckwith February 29, 2000 memorandum.

There is no dispute that Healy and the then-current LT Director of Business Services,
Lisa Beckwith, discussed various ways of addressing LT’s unhappiness that it believed it was
paying too large a share of the Treasurer’s expenses.4 There is no dispute that the Trustees were
aware of these discussions. The apparent end-result of these discussions was a Febrﬁary 29, 2000
memorandum prepared by Beckwith and sent to Healy. (A stand-alone copy of this
memorandum is attached as Exhibit 6.)

In the Memorandum, Beckwith states the relevant “proposal:”

Following is alist of responsibilities that Distriet 204 proposes becom the direct costand
responstbility of the Township Treasurer’s office: . , .

Tt ‘». B -Payrell and accounts payable. batdereconeifiation.
"= Balance monthly totals beiween Trcasrer and LTHS

s Provide prmtmg costs for checks and envelopes for accounts payahle, payroll, imprest and
student activities, .

ﬁ’. Anual salary and benefit costs for' 3 evhployses a8 Iisbed belmar

Salary OASDI ];nsuxau_ce Insirance
©99-00 Medicare IMBE  Medica] Life. Total
Pfdg:fmﬁmsmﬂalyst ©$41,205  $3,152 0 $3,045 348 . $47,450
Accounfs Payable Bkkeeper ~ $23,192  §1.774 51,714 ‘ $7,028  ®48  $33,756
' Pagroll Bookkeeper . $21.861 $1,672 51,616 _ $48  $25,197
Total $86258 §6,598 86375 §7,028 5144 3106403

An invoicewill be sentto the Township ":lf'reasurar in May with receipt of funds expected
prior to the close of the fiscal year.

(See Ex. 6.)

LT was unhappy' paying roughly 25% of the Treasurer’s expenses because LT did not use many of the
Treasurer’s services. This is akin to parents who send their children to parochial school complaining
about having to pay property taxes allocated to public school districts; they still must be paid.

12
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The three (3) employment positions identified were already held by LT employees. LT
was not hiring anyone new; rather these employees “were in place for years beforehand. ...” (Ex.
5 at 92:19-93:7)) LT believed the Treasurer should pay their salaries and other expenses of
employment, totaling $106,403,° because LT was performing its own business services;
overlooking that other districts also performed their own business services. (Dep. of E. Grimes,
Exhibit 7, at 8:1-10; 28:20-29:3.)

2. The March 2000 Trustees’ meeting,

On March 21, 2000, the Trﬁstees had a regular board meeting. A copy of the Agenda,
Minutes and relevant attachment are Exhibit 8. The Agenda reflects that at the meeting it was the
Trustees intent to approve minutes, financial reports, office expenses, and a bond, in addition to
discussing other bﬁsiness. (See BEx. 8, p. 1.) Item No. 8 on the Agenda was “Distriet 204
Business Office.” (Ex. 8, p. 1) (emphasis in original).

The Minutes reflect that two (2) of the three (3) Trustees attended the meeting and that
the two (2) Trustees voted “fo approve” meeting minutes, monthly financial reports, the
Treasurer’s office quarterly expenses, and a working cash bond for another school district. (Ex.

8, p- 2-3.) The Minutes reflect that the Trustees discussed other items, including the following:

Healy subimitted to the Trustees ihe proposal from Disirict 204 stafing this office absorb certaln
payroll, accounts payable and computer procsssing expendifures by District 204, As these costs
wotuld be ingured by the Treasurer’s offies if Lyons Township High School were {o totally
utilize the facilities of the Treaswer’s office. These costs would certainly be incurred, A poinito
he clarified is to make suxe that workemer’s compensation is covered. A further reeominetidation
by Trustes Hartigan iz that the trustess be given au evaluationof the employes’s performace for
those aforementioned personncl employed at the high schoel, (Ex.8,p.2)

.8 p.

> Although LT’s proposal, as stated in the memorandum, was that the Treasurer’s office would pay the
salaries and benefits for 3 positions fotaling $106,403, this grew significantly. By 2012, LT had increased
its “proposal” to include full or paitial salaries for 5 positions tofaling $297,991.10. (See June 13, 2012
memorandum, Exhibit 13; Dep. of D. Sellers, Exhibit 14, at 74:8-22.) But none of these subsequent
“proposals” were ever shown to, or voted upon by, the Trustees. (See Ex. 11, p. 91-225.)

13
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The Minutes then reflect the following action:

& motion was made by Russell Hartigan seconded by Jogeph Nekola to aceept the proposal given

to the Lyons Township Trusiees of Schools by Cook Cousty High School Distelot #3204,

ROLL CALL: Ayes - Joseph Nekols, Russell Hariigan
Nays - Nonz '

(Ex.8,p.3)

Included with the Minutes were the documents reviewed, discussed and/or voted on in
the meeting. The relevant document included was a copy of Beckwith’s February 2000
memorandum. (See Ex. 8, p. 4)6 LT argues that when the Trustees voted to “accept” Beckwith’s
memorandum, the Trustees agreed to enter into a contract with LT. (Ex. 5 at 68:13-69:20.) As
argued later, this is inaccurate.

3 The June 2000 LT Board of Education meeting.

On June 19, 2000, LT’s Board of Education held a regular meeting. A copy of the
Agenda, Minufes and relevant attachment are Exhibit 9. The Agenda reflects that the meeting
was divided into different sections including: New Business; Consent Agenda; and Open
Session. (Ex. 9, p. 1-3.) The Consent Agenda included numerous items, including Item P,
“Township Treasurer’s Invoice.” (See Ex. 9, p. 2) (emphasis in original).

The Minutes reflect that, in the New Business part of the meeting, LT’s Board discussed
and voted to approve a new contract — the “CIW Training Provider Agreement” — pending
review by their.attomey. (See Ex. 9, p.- 7-8.) The Minutes alsé reflect that in the “Opéri Session”
part of the meeting, LT’s Board voted to approve an agreement with the Lyons Township High
School Faculty Association‘ for 2001-2005. (Ex. 9, p. 14.) In the “Consent Agenda” part of the
meeting, the Minutes reflect that LT’s Board voted to approve 62 items, en masse. (Ex. 9, p. 9-

13.) One of these 62 items was the relevant item, the Treasurer’s invoice, described as

% The other documents included with the Minutes are not relevant and are not part of Exhibit 8.

14
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“Township Treasurer’s Invoice.” (Ex. 9, p. 13.) The invoice was part of Exhibit T fo the
Consent Agenda.
Exhibit T was four (4) pages. The first page, a June 14, 2000 Memorandum from

Beckwith to the Board, stated:

Attachied is a copy of the Lyons Township High School Treasnrer’s bill for the 1999~
2000 sehool year, The Distriet’s share is $165, 476, which is & 6% increase over the
19981999 school year. Also attached is a capy of the agreement that we made with the
Treasurer, which pays the Distriet $106,403 for comparable services provided to other
towngship districts but not fo Lyons Township High School. Board of Bducation ac’:mn is
to approve a payment in the net amount of $59,073. Ex.9,p 17)

Despite Beckwith’s statement that a copy of the “agreement” was attached, no

“agreement” was attached. Rather, the next two pages were the Treasurer’s invoice to LT for
fiscal year 1999, showing LT owed the Treasurer $165,476. (Ex. 9, pp. 18-19.) The final page

of Exhibit T was the February 2000 memorandum from Beckwith to Healy. (Ex, 9, p. 20) LT’s

. position is that “the [L'T Board] vote approving payment of the [Treasurer’s] invoice and the vote

approving the contract are one, one [and] the same vote.” (Bx. 5 at 61:5-23.)

7Although Beckwith referred to the Treasurer’s invoice as being for the 1999-2000 fiscal year, the
invoice that Beckwith attached was for July 1, 1998 to June 30, 1999, i.., the 1998-1999 fiscal year.
Beckwith, thus, was seemingly proposmg to offset the Treasurer’s invoice for the period 1998-99 with
expenses that LT would be incurring in 1999-2000.

15
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B. Legal Argument: Neither Board Voted To Enter Into A Contract; If They
Did, The Contract Violated The School Code And Intergovernmental
Cooperation Act; And If It Violated Neither, It Was A One-Year Contract,

There are a myriad of reasons why L T’s theory of this purported contract fail:

1. The alleged contract would violate Section 8-4 of the School Code and, thus, be
unenforceable. -

2. The alleged contract would not have complied with the Intergovernmental
Cooperation Act and, thus, be unenforceable.

3. Such a contract, if formed and enforceable, would have been effective for only a
single fiscal year.

4. In any event, the parties never agreed to a coniract, as neither Beckwith nor Healy
had authority to contract on behalf of LT and the TTO, respectively.

5. The Trustees never voted to enter into a contract with LT.
6. LT’s Board never voted to enter into a contract with the TTO.

1. Such a contact would violate Section 8-4 of the Scheol Code and, thus,
be unenforceable.

A public body cannot enfer into a contract that “is ulira vires, contrary to statutes, or
contrary to public policy.” Matthews v. CTA, 2016 IL 117638, §98. The pusported coniract
would have functionally excused LT from paying its proportionate share of the Treasurer’s ’
expenses by modifying the allocation of expenses set foﬁh in the School Code and, thus, be ulira
vires and/or conirary to statutory bbligations under the School Code, and unenforceable. .

Section 8-4 of the School Code mandates each district “shall pay” its proportionate share
of the Treasurer’s expenses. 105 ILCS 5/8-4. This Section also sets forth the formula to be used
when calculating each distric;t’s proportionate share. LT cannot reject this formula or pick-and-
choose what services it is willing to pay for, Whether LT uses the services or not, and whether
LT believes it is getting a good or a bad deal, LT must pay its proportionate share, just like

parents who chose to send their children to parochial school must still pay property taxes.
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It is undisputed that during the period encompassing fiscal years 2000 through 2013, LT
did not pay its full proportionate share, resulting in a total shortfall in funding of $2,628,807.
(Ex. 3 at 1{[84-99.) LT’s only argument is that it and the TTO entered into a contract whereby LT
would get a credit for the salary of certain of its employees. The functional result of this,
however, is that it excused, LT from actually paying its share and thereby forced the other
districts to rhay more than their proportionate share.

LT’s argues it essentially engaged in barter. Let us imagine that in a given year, the total
cost of the Treasurer’s office was $1 million; LT’s share would be about 25% of that. This would
mean that LT “shall pay” $250,000. LT’s theory is that, in essence, it instead provided services
to the TTO valued at $250,000, and that this can be credited (or offset) against the amount
invoiced to LT, resulting in LT not having to pay anything at all. But the math does not work.

IFLT truly sold its services to the Treasurer, acting as a true vendor, then Healy should
have included that cost when calculating the Treasurer’s expenses of office, as he would do with
any other vendor. Then he Would need determine the proportionate share of each district and
invoice them. Thus, if LT “sold” $250,000 in services to Healy, L.T’s proportionate share of that
amount should have been invoiced back to LT. But then, regardless, LT still must pay the
amount invoiced. One way or another, the Treasurer has must be repaid for its compensation and
expenses of office. The Treasurer actually spends moﬁey during each ﬁécal for compensation
and expenses — at the close of each fiscal year, if each district does not pay its proportionate
share, then a public deficit exits, becanse the Treasurer did not receive enough cash to repay the
Treasurer for the services for which it has already made payment.

Thus, LT’s “barter” theory does not work. It altered the statutory formula for determining

the proportionate share and functionally excused LT from actually paying its proportionate share,
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which if left unresolved force the other districts to make up the shortfall, increasing their
combined proportionate share, all in violation of Section 8-4 of the School Code.

2. The alleged contract would not have complied with the
Intergovernmental Cooperation Act and, thus, be unenforceable,

Another problem exists with LT’s “barter” theory — LT cannot be treated the same as any
other vendor, If LT were truly a vendor, selling its services to the Treasurer’s office, then
because the TTO and LT are public bodies, the parties needed an intergovernmental agreement.

Historically in Illinois, local units of government were not permitted to contract with each
other. Article VII, Section 10 of the Illinois Constitution of 1970, however, provided that local
units of government may contract amongst themselves. Connelly v. Clark County, 16 1l1. App. 3d
947, 951 (4th Dist. 1973). In 1973, the Intergovernmental Céoperaﬁon Act was then enacted, 5
ILCS 220/1 et seq.

Section 3 of the Act provides that one public body may “exercise[], combine[], transferf],
and enjoyf]” its powers with another public body. 5 ILCS 220/3. Under LT’s theory, this is what
happened, i.e., one public body (LT) performed work for another public body (the TTO). But

Section 5 of the Act imposes certain requirements upon such contracts, and the purported

- contract at issue fails to comply with Section 5 of the Act in two (2) ways. These requirements

are not merely technical, In particular, as neither the TTO nor LT are “home rule” units of
government, the only have that power granted to them expressly by statute and such grants of
power must be strictly construed. Rajterowski v. City of Sycamore, 405 111, App. 3d 1086, 1119
(2nd Dist, 2010).

Fitst, Section 5 provides intergovernmental agreements may exist, “provided that such
contract shall be approved by the governing bodies of each party to the contract....” 5 ILCS

220/5. The governing bodies of each party, however, did not approve the alleged contract, or any
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form of contract. Moreover, because the purported contract actually resulted in the other districts

paying more than their proportionate share, those districts would have had to have been a party

5 o S6

to the contract, There is no evidencethat LT’s “proposal” was ever given to other districts.

Second, Section 5 provides that “[sluch contract shall set forih fully the purposes,
powers, rig;zts, objectives and responsibilities of the contracting parties.” 5 ILCS 220/5
(emphasis added). LT’s “proposal” does not contain this sort of detail. (See Ex. 6.) It does
proposé that certain tasks be performed by the Treasurer and thaf the Treasurer absorbs certain
costs for the 1999-2000 fiscal year, but it does not state the purpose or objectives of the contract,
nor the rights, powers, or any other responsibilities of the parties.

Indeed, it does not even provide for the offset that LT claims. Rather, it stafes that LT will
send an invoice to the Treasurer, and the Treasurer will pay LT’s invoice. (See Ex. 6.) There is
no evidence that this ever happened. While the effect of the parties exchanging anoual invoices

and checks is to produce a net amount, this is not what the parties actually did. Rather, they

" deviated from the “proposal,” and LT simply applied its own employees’ salaries as an offset.

The memorandum does not. discuss ﬂ'llS possibility.

There is no question that both parties understood how to effectuate a formal
intergovernmental agreement. For éxample, on February 9, 2009, the Trustees voted to
“approve” thé “4™ Amended Intergdvemmental Cooperati\}e Agreement of the LYons Township
Elementary School Districts’ Employee Benefit Cooperate.” (See Ex. 11, p. 165). Likewise, on
June 16, 2008, for example, LT’s Board voted “approve” the “Infergovernmental Agree to Join
the Suburban Schools Consortium for Annuity Compliance.” (See Ex. 12, p. 94.)

The existence of a proper intefgéverﬁmental agreement is not mere formality, even where

home-rule units of government are involved. In Village of Montgomery v. Aurora Township, 387
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1. App. 3d 353, 354 (2nd Dist. 2008), Montgomery brought suit seeking a declaratory judgment
respecting which public body had the 6b1igation to maintain a bridge. Aurora Township argued
that either Montgomery or the City of Aurora had agreed to assume the obligation. The Appellate
Court explained that:

[allthough the record contains intergovernmental agreements reflecting that

during certain years, [the City of] Aurora agreed to plow and salt the bridge on

behalf of the Township, neither Aurora nor Montgomery ever executed a formal

agreement to take over mainfenance responsibility for the bridge.

Id. at 358. Accordingly, lacking a formal intergovernmental agreement fo transfer maintenance,
the Township retained the oliligation for maintenance of the bridgé. Id.

Similarly, in Connelly v. Clark County, 16 1ll. App. 3d 947 (4th Dist. 1973), decided
before the Intergovernmental Cooperation Act became law, the Appellate Court addressed
whether Clark County was permitted fo operate a gravel pit and sell gravel to other public
bodies. The court concluded that although Clark County could have entered into an agreement
w1th other public bodies, no such intergovernmental agreement existed. Id. at 951. Accordingly,
Wiu'le Clatk County could operate the gravel pit for its own needs, it could not sell excess gravel
fo other public bodies, absent a formal intergévermnental agreement. Id. at 952.

In short, if one body politic is going to contract to perform work for another body politic,
an actual intergovernmental agreement is necessary, and such agreements must, since 1973,
comply with the Intergovernmental Cooperation Act. When dealing with non-home rule units,

this is even more important, and the fact that the TTO and LT did not enter info a formal

intergovernmental agreement means the purported “contract” is unenforceable,
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3. Such a contract, if formed and enforceable, would have been effective
for only a single fiscal year. '

Assuming the Trustees and LT’s Board did vote to enter into a contiact, and assuming it
complied with the School Code and Intergovernmental Cooperation Act, the contract was at most
effective just for a single year.

On its face, Beckwith’s memorandum proposes that the Treasurer absorb the salaries of
three (3) LT employees for “99-00.” (See Ex. 6.) Nothing in the memorandum suggests it was to
be applicable year-after-year on a going-forward basis. The | face of the “contract” is not
ambiguous and mandates the conclusion this was a one-year contract at best.

This conclusion is also supported, however, by the fact that a governing board of a public
body is forbidden from making contracts for emploﬁent or other services lasting longer than
the period for which the governing board making the decision has left to serve. Cannizzo v.
Berwyn Twp. 708 Cmty. Mental Health Bd., 318 11l. App. 3d 478, 482-87 (1st Dist. 2000). Such
contracis are “ulfra vires and void ab initio.” Id. at 487,

Here, the governing body of the TTO consists of 3 elected Trustees. 105 ILCS 5/5-2. One
trustee is elected every 2 years to serve a 6-year term, with elections oceurring in odd-numbered
years. 105 ILCS 5/5-4; 5-13; 5-14. LT’s theory is that the contract was agreed fo by the TTO in
March 2000 and by LT in June 2000. A new Board of Trustees would then be created in 2001,
upon the next election. To the extent that LT argues the purported contract lasted longer than one
(1) year, such longer contract would be ultra vires and void ab initio.

LT should not dispute this. When asked whether the purported contract was “something
that had to be approved every year by both parties,” LT’s own Superintendent answered, “[a]s it

involves expenditures, yes.” (Ex. 5 at 55:2-4.) Despite this, there is no evidence the Trustees ever
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again discussed or voted upon the February 2000 “proposal” or any other similar “proposal” in
ensuing years. (See Ex. 11, p. 91-225.)

Reinforcing that this was a one-year contract at best, nothing in the TTO March 2000
Minutes or the LT June 2000 Minufes suggested an ongoing or reoccurring contract was being
discussed by either parly. The TTO Minutes (Ex. 11) reflect that the Trustees would vote on
ongoing or recccurring contracts on an annual 6r biennial basis, they did not leave contracts to
renew automatically on their own accord. The contracts would typically state a length of time
and the Trustees would revisit them in meetings for updates and renewals as needed. The
Trustees custom was fo review specific changes to the contracts from prior years, such as cost
increases, and these actions would be recorded in the minutes, Examples of such ongoing
contracts between 1993 and 2012 include the agreement with Puffer Hefty School District #69
(which the Treasurer provided services for oh a contract basis) (see Ex. 11, p. 2, 20, 32, 40, 56,
67, 78, 79a-c, 97,114, 130); the TTO office lease agreement with District #102 (see Ex. 11, p. 35,
62, 106, 122-3, and 217 for examples); and the Treasurer’s employment coniract (see Ex. 11, p.
58-9, 84, 130, 159, and 188 for examples). Despite the fact that LT s single-year “proposal”
grew rapidly from three (3) employees and $106,403, to five (5) employees and $297,991.10, |
there is no evidence the Trusiees ever again voted on further “proposals” from LT.

.LT may argue that Healy re-affirmed this i)roposal every year, Eut for the reasons
discussed herein, this is insufficient. Healy did not have authority to enter into this type of
contract on behalf of the TTO (as explained below); only the governing bodies of each party
could make this sort of contract, if at all, under Illinois law, and there is mo evidence the Trustees
ever again were presented with another “proposal” from LT for other fiscal years, (See Ex. 11, p.

91-225.)
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4. In any event, the parties mever agreed to a contract, as neifher
Beckwith nor Healy had authority to contraet on behalf of LT and the
TTO, respectively.

" The School Code mandates that all TTO business be conducted by the Trustees. 105
ILCS 5/5-2. The School Code enumerates certain duties of the Treasurer, but these duties do not
include entering into coniracts generally. 105 ILCS 5/8-17. Section 8-7 of the School Code,
rather, authorizes the Treasurer fo enter into only certain types of contracts. 105 ILCS 5/8-7.
These contracts are limited to those “regarding the deposit, redeposit, investment, reinvestment
or withdraﬁfal of school funds . . . .” Id. The purported contract whereby LT was permitted to
offset its proportionate share by the salary it was paying its own employees is not such a
contract. Healy did not have actual authority to agree to the purporte;i contract; rather, only the
Trustees did. See also Matthews v. CT4, 2016 1L 117638, 999 (holdjng the CTA may only be
contractually bound by official action taken by its governing Board).

To the extent LT argues that Healy had apparent authority, such argument would fail; the
doctrine of apparent authority is not applicable against public officials. Pasrick Engineerfng, Ine.
v. City of Naperville, 2012 1I. 113148, §36. This is because: (a) it would leave a public body -
“helpless to correct errors” and “escape the financial effects of frauds and thefts by unscrupulous
public servants;” and (b) persons acting with a public official are charged with knowiﬁg the
bounds of his or hér authority, even if thé official is himself uﬁsure. Id. Moreover, Béckwith
acknowledged that she knew that Healy was not authorized to enter into the purported contract.
(Dep. of L Beckwith, Exhibit 10, at 96:3-23.)

Further, Beckwith herself did not have authority to enter into the purported contract. LT
does not dispute that Beckwith did not have authority to contractually bind LT to this type of

contract; rather, only LT’s Board could do so. (Ex. 5 at 32:11-33:6; 38:8-39:21.)
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5. The Trustees never voted to enter into a contract with LT.

The Minutes reflect that at the March 2000 meeting, the two (2) Trustees present
discussed the February 2000 Beckwith memorandum, which proposed that the TTO pay for the
salaries and benefits of three (3) existing LT employees. The Minutes also reflect, however, that
the Trustees sought to clarify if worker’s compensation insurance was covered, as it was not
addressed in the memorandum. (See Ex. 8, p. 2.) The Minutes also reflect Trustee Hartigan
recommmended the Trustées be given evaluations for the LT employees at issue. (Ex. 8, p. 2.)
These two points suggest the matter was not finalized and negotiation remained. The “proposal,”
however, was never again discussed by the Trustees at any point. (See Ex. 11, p. 91-225.)

The Truétees are required to keep written minutes of all their meetings. 5 ILCS
120/2.06(2). Pursuant fo the School Code, the Treasurer also functions as a clerk and “shall
attend all meetings and keep a record of the official proceedings of the trustees of schools.” 105
ILCS 5/8-1(a). This “record of the official proceedings” (i.e., the minutes and accompanying
documentation) is the only lawful evidence of actions taken by the Trustees. See Bellwood v.
Galt, 321 1. 504, 508 (1926) (“When a record of its proceedings is reqﬁired to be kept the
record is the only lawful evidence of its action.”); Otey v. Westerman, 276 111. App. 395, 402 (4th
Dist. 1934) (“The records of proceedings of the trustees of schools is the only manner in which
their ofﬁcfal actions can be proveﬁ.”) Thus, absent of.ﬁciél records showing that'the Trustees had
an official meeting and voted to approve.a contract with LT, the TTO did not validly enter into a
contract with LT.

The Minutes reflect that the Trustees voted “to accept” this single proposal given to them
by LT. (Ex. 8, p. 3.) LT argues this means a contract was thereby formed and Hartigan’s

concerns, about inswance and performance evaludtions, were moot. But in the context of a
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deliberative body, such as the Tiustees, that is not what it means to “accepi” a document.
Merriam-Webster defines “accept” both in regular usage and in legal usage as, inter alia, “of a
deliberative body: to receive (a legislative report) officially (as from a committee).” (Bold
added) (https:www.merriam-webster.com/dictionary/accept and = htipsimerriam-
webster.com/dictionary/acceptilegalDictionary) (visited June 6, 2018).

That the Trustees were “receiving” a document when they voted “to accepi” that
document is illustrated by a review of the Trustees Minutes. Between 1993 and 2012, the
Trustees took close to five hundred (500) actions in their regular and special board meetings.
(See Ex. 11, p. 1-225.) Of those actions, 384 were recorded as votes “to approve” documents,
resolutions, contracts, or similar items.® Included in this number was an action recorded in the
M'mutes as “to accept and approve the legal bills” and two (2) were “fo accept and approve the
minutes” -- thereby demonstrating that “accepting” and “approving” were not intended to be the
same thing. (See Ex. 11, p. 100, 216, 222) Only seven (7) actions during this period were
recorded as “to accept;” in addition to the LT proposal, the Trustees voted “fo accept the
Canvass and Proclamation and file the Resolution and Abstract votes with the Cook County
Ceniral Office and State Board of Elections” six (6) times. (Ex. 11, p. 17, 37, 65, 80, 99, 119)
The Canvass and Proclamation are election results; the Trustees could only “receive” them and
fecord them into the official record.

During this period, when the Trustees entered into contacts, such as leases, employment
coniracts, and agreements with other school districts, the Trustees would vote to approve the

contracts in a regular meeting and make a record of such action in the Minutes. An example

® Counts are based on the TTO regular and special board meeting minutes that the TTO maintains and
refains in the regular course of business. They are included in Exhibit 11. Minutes from four (4) meetings
are missing from the TTO files for the years between 1993 and 2012 and are not included in the counts.
They are July 18, 2005, April 20, 2009, May 18, 2009, and July 13, 2009. The agenda for those meeting
has been included in Exhibit 11 instead,
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similar to the contract alleged by LT is one the Trustees voted “to approve” ten (10) times during
this period with another school district. For example, on February 2, 1999, the Trustees voted “o
approve the agreement between Puffer Hefly School District #69 and Lyons Township Trustees
of School for the term of one year beginning May 1, 1999 and ending April 30, 2000, with a 3%
increase from last year.” (See Ex. 11, p. 78 and p. 79a-c for the contract; see also p. 2, 20, 32,
40, 56, 67, 97,114, 130.) Other examples of contracts the Trustees voted to approve include the
lease for the office space the TTO rented from District 102 (see Ex. 11, p. 35, 62, 106, 122-3,
and 217 for examples) and the Treasurer’s employment contract (see Ex. 11, p. 58-9, 84, 130,
159, and 188 for examples).

LT’s actions in their own Board of Education meetings reflect similar word usages.
Between 2000 and 2012, in their June meetings, LT’s Board of Education voted “to accept’; a
donation, a handbook, and the Title I funds for the 2009-2010 school year. (See Ex. 12, p. 4, 38,
106.) When entering into a contract, on the other hand, LT’s Board consistently voted “to
approve” the contracts. (See Ex. 12, p. 17, 34, 59, 72, 113 as examples.)

Although one might question why a public body might record in their official records an
item as seemingly mundane as the receipt of a document, there is no question that both the
Trustees and LT’s Board did this as a matter of practice. As discussed above, the minutes are the
official recorcis. Public bodies speak ﬁ)rough their records. Having voted only “to feceive” LT’s
proposal, for it to become a binding contract, subsequent action by the Trustees would have to be
taken and recorded in the Minutes, including authorizing a written contract, approving it, and
executing it. The official action of the Trustees in the March 2000 meeting was to accept
Beckwith’s proposal, it was not to enter into a contract with LT, and at no point since have the

Trustees ever voted to enter into the purported contract with LT.
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6. LT’°s Board never voted to enter into a contract with the TTO,

Only LT’s Board of Education was permitied to vote to enter into the purported contrac;
neither Beckwith nor the Finance Committee of the Board was authorized to do so. (Bx. 5 at
22:19-24; 24:5-25:6; 32:11-33:6; 38:8-39:21.) Illinois law regulates the contractual authority and
procedures of a Board of Education; it is not treated the same as a private corporation. Wesclin
Educ. Ass’n v. Board of Educ.,30 11. App. 67, 75 (5th Dist. 1975). Statutes conferring powers on
a Board of Education are strictly construed -as a limitation on the powers of the Board. See id.
(holding school board without authotity to enter into subject contract). A Board may never
contract away obligations imposed upon it by Illinois law. 105 ILCS 5/10-20.

LT’s Board, like the Trustees, was also required to keep written minutes of all their
meetings. 5 ILCS 120/2.06(z). Pursuant to the School Code, “[n]o official business shall be
transacted by the directors except at a regular or a special meeting.” 105 ILCS 5/10-6, Further,
“[t]he secretary or clerk shall keep in a punctual, ordc;rly and reliable manner a record of the
official acts of the board.” 105 ILCS 5/10-7.

The June 2000 Minﬁtes reflect that L.T°s Board voted to authorize payment of a single
invoice to the TTO in the amount of $59,073 for LT’s pfoporﬁonate share for fiscal year 1999.
(See Ex.9, pp. 9-13.) LT may argue that by approving payment of $59,073, which is the net
amc;unt of LT’s proportionéte share of $165,476 léss the amount of $1,06,403 set forth in the LT
proposal, LT was thereby agreeing to a contract. Indeed, that seems fo be LT’s position. (See Ex.
5 at 61:8-23.) There are several reasons why LT’s position is at odds with the records and Illinois
law,

First, the Agenda and Minutes do not reflect that L'T°s Board voted to enter into a

coniract with the TTO; they reflect that LT’s Board approved payment of the TTO’s invoice.
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(See Ex. 9.) Second, in her cover memorandum to LT’s Board, Beckwith did not recommend
that the Board approve a contract; rather, she stated the “Board of Education action is to approve
a paymen....” (Ex. 9, p. 17.) Correspondingly, that is precisely what the Board did.

Third, in her cover memorandum, Beckwith stated that the “agreement that we made with
the Treasurer” is aftached. (Ex. 9, p. 17.) This indicates her belief that the parties had aiready
entered into a contract, and all that needed to be done was to apply an offset and pay the net
amount due. Yet no vote to enter into or approve any such contract can be found in any of the LT
Board minutes,” despite it being required that such approval be recorded in the minutes. See
Decatur v. Board of Education of Decatur School Dist., 205 11l. App. 57, 61 (3d Dist. 1917)
(explaining a “fact can be shown only by the record, and the confract when made under such
authority must be ratified by a majority vote of the members of the controlling board of such
corporation, which vote éan only be shown by the record of the corporation.”

Fourth, the TTO invoice was included in the “Consent Agenda” portion of the meeting; it
was not included in the “New Business” portion of the meeting, even though it would have been
a new business item for discussion. In that same June 2000 meeting, in the “New Business”
portion, the Board did in fact discuss and vote “to approve the CIW Training Provider
Agreement” — pending review by their atiorney. (Ex. 9, p. 7-8.) The Minutes also reflect that in
the “Open Sessioﬁ” section of the méetiﬁg, LT’s Board voted fo approve an agreemeﬁt with the
Lyons Township High School Faculty Association for 2001-2005. (Ex. 9, p. 14.)

LT Board uses the “Consent Agenda” for “business items that are routine and come every
month or every time during the year,” (Dep. of T. Kilrea, Ex. 5 at 44:17-19) This is consistent

with Robert’s Rules of Order, which LT follows. (Ex. 5 at 21:24-22:2.) Robert’s defines the

?If any such action is recorded in any of the Board’s minutes, these minutes were not produced by LT in
response to TTO’s document requests, '
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Consent Agenda'® as being for routine matters. (Robert's Rules of Order Newly Revised, 11th
ed., p. 361:13-14). This would be appropriate for payment of the TTO’s annual invoice; it would
ﬁot be appropriate for entering into a new contract. A review of LTs regular June Minutes from
2000 throngh 2012 reflects the Board’s pattern of voting to approve contracts in the New
Business, Unfinished Business, or Open Session portions of their meetinés. (See Ex. 12, p. 59,
94, and 113 for examples.) In contrast, the Consent Agenda was used to approve routine matters
such as monthly bills, meeting minutes, and personnel resignations. (See Ex, 12.) The Consent
Agenda was not an appropriate way for LT°s Board to vote fo enter into an intergovernmental
confract that it had never before discussed publicly.

In the June 2000 Board of Education meeting, despite its attempt to rewrite history, LT’s
Board did not vote, or record a vote, to approve or enter info a contract with the TTO; rather,
LT’s Board only voted to pay one single invoice for fiscal year 1999. The TTO is entitled to
summary judgment on this claim and this Court should issue a declaratory judgment that the
Treasurer may debit the amount of $2,628,807, representing the é.mount of its proportionate
share of the Treasurer’s compensation and expenses that the defendant has failed to pay, from the
monies being held by the Treasurer and allocable to LT. (Alternatively, if this Court finds that
the parties entered into a one-year coniract, then the Treasurer should be permitted to debit this

amount less $106,403, or §2,522,404.)

' Robert’s actually uses the term “Consent Calendar.”

29



] BLECTRONICALLY FILED -

2013-CH-23386

6/15/2018 11:27 AM
PAGE 44 of 63

VL. CLAIM3 - OVER-ALLOCATION OF INVESTMENT INCOME TO LT

As discussed above, one of the duties of the Treasurer is to pool the tax dollats if receives
and invest those finds for the school districts. As these investments generate income, the
Treasurer then allocates such income per the School Code. During Robert Healy’s tenure, on a
quarterly basis he would allocate distributions of this income to the school districts through a
bookkeeping entry. There is no genuine dispute that when Healy did this, he (at times) allocated
to LT more than its proportionate share of the investment income, and the experts agree that
when Healy did this, it produced an over allocation to LT of at least $1.3 million during the years
in question.

A. Material Faets: LT Was Allocated More Income From The Pooled
Investments Than Its Proportionate Share Of Distributions Actually Made.

L The School Code’s Requirements.

Secﬁon 8-7 of the School Code: authorizes the Treasurer to pool the tax dollars it collects
and invest them for the benefit of the school districts, and requires the Treasurer to allocate the
investment income earned on the pooled funds among the district. This allocation is done by a
boolkeeping entry reﬂecting’the allocation to each district. (Exs. | and 2 at §{39-40; Dep. of R.
Healy, Exhibit 15, at 66:5-14.)

Each district can only spend the money it has been allocated. Thus, if one district
receives an over allocation of, for example, investment income, then the other disiricts receive
less money and have less money to spend on education. (Ex. 4 at 114:20-115:11.) There is no
genuine dispute that, for unexplained reasons, Healy allocated to LT income generated by pooled

investments that was more than LT should have been allocated per the School Code.
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Z. Healy’s Allocation of Investment Income.

During fiscal years 1995 through 2012, Healy collected the property taxes and other
revenue each district received and accumulated that revenue within a general fiduciary fund. (Ex.
15 at 51:11-52:5.) Healy also maintained a general ledger for each district, and each district had
various “funds™ (e.g,, for education or iransportation). The monies collected from each district
(as accumulated in the general fiduciary fund) were, for accounting proposes, “placed” in these
separate funds for each disirict. (Affidavit of J. Martin, Fxhibit 16, ‘1{4a—e.)

Healy invested the money in the general fiduciary fund in bonds, CDs and other
investmentis. These investments earned investment income,!! which was deposited back into the
general fiduciary fimd. Healy periodically allocated this investment income to the districts. (Ex.
15 at 51:11-53:23; Ex. 16 at J4a-e.)

When Healy allocated investment income fo each district, he undertook the following
steps. First, each month, Healy received a report, generated by the TTO’s general ledger
computer system, of the separate “fund” balances for each district, which he then added together.
(Dep. of K. Bradshaw, Exhibit 17, at 92:24-93:8.) Healy added together each district’s total fund
balance to arrive at a “total fund balance” for all districts. He then calculated an average fund
balance per quarter. The total fund balance for all districts became the denominator, and the total
find balanée for each separate diétrict became the numefator, in an equation to determine what
percentage of the investment income earned would be allocated to the separate districts. (Ex.

15 at 52:1-54:19; Ex. 16 at §4 a-e.)

" The pooled investments generated inerest, dividends and capifals gains; for convenience these are
being referred to as “investment income”

2 Thus, for example, if the total fund balances for all districts in a quarter was $100,000,000, and the
total fund balance for LT for that same quarter was $2.5,000,000, Healy would determine that LT’s share
of the investment income for that quarter would be 25% ($25,000,000 divided by $100,000,000).
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Healy then estimated how much investment income could be allocated to the districts
cach quarter. (Dep. of M. Terpsira, Exhibit 18, at 43:15-44:3.) He did not allocate ail of the
investment income that was earned each quarter; the amount of investment income to be
distributed was generally a rounded number; i.e., a reasonable, conservative estimate of the
investment income available for distribution. Some investment income was, therefore, retained
by the Treasurer and not allocated at that time,"? (Ex. 15 at 52:7-59:22.)

After calculating the percentage of the total fund balance each district had, Healy then
caleulated, based upon that percentage, the amount of investment income that would be allocated
to each district during that quarter.14 (Ex. 15 at 52:16-59:15.) Healy prepared these calculations
on handwritten ledger sheets each quarter during the relevant period, with all of the foregoing
information set forth, (The investment income identified on the sheets is not the total amount
earned each quarter, but rather is the amount Healy would actually distribute; recall that Healy
allocated only a rounded, conservative amount of the actual, earned income.) L

Healy’s ledger sheets were accurate when prepared; were prepared and retained in the
ordinary course of the TTO’s business; and Healy had personal knowledge of the information
and calculations in the handwritten sheets. (Ex. 15 at 94:5-96:12; Ex. 20 at 66:12-16.) (Copies of

those handwritten sheets are contained in two (2) red welds marked as Bradshaw deposition

¥ Martin Terpstra, LT’s expert, testified that the TTOs audited financial statements for the years 1995
through 2007 revealed that not all of the investment income was distributed each year by the Healy. (Ex.
18 at 30:24-34:13), This confirms Healy’s testimony. Terpstra and LT argue that if the undistributed
investment income is distributed in the future, what LT owes would be reduced. (M. Terpstra Expert
Report, Exhibit 19, at pp. 5-6.) That argument is without merit. As Terpstra testified, the undistributed
investment income is available to be distributed, and LT would get its proportionate share when it is
distributed. (Ex. 18 at 30:12-38:20.) Martin agreed. (Dep. of J. Martin, Exhibit 20, at 125:9-17.) LT is
trying to create an offset from future distributions that have not yet occurred,

" For example, if Healy determined that $1,000,000 of investment income would be distributed during a

particular quarter, and if LT’s percentage of the total fund balance was 25% at that time, LT should
receive an allocation of $250,000 of the investment income to be distributed in that quarter.
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exhibits 5 and 6; due fo their voluminous nature they are no;s being atfached.) (See Ex. 17 at
115:2-117:6.) |

When Healy made a distribution, the Treasurer’s office merely made a bookkeeping entry
in the general ledger for each district, showing the amount of investment income allocated from
the TTO’s general fiduciary fund, No investment income was actually “paid;” rather, the
distribution- was accomplished through bookkeeping eniries. (Ex. 15 at 65:19-66:14.) The
amount Healy calculated each quarter to be allocated to a given district should have been the
amount actually allocated to that district. _

Thus, for example, if one would add up the sums Healy calculated on his handwritten
sheets to be allocated to LT each quarter, those sums should appear in TTO’s general ledger for
LT each quarter. At various times, however, the amounts set forth on Healy’s notes that shounld
have been allocated to LT were not the amounts actually allocated to LT on the general ledger.
In some years, LT was over allocated investment income as calculated by Healy, and in other
years, LT was under allocated investment income. (Ex. 16 at Y4e; Ex. 17 at 90:19-92:18; 103:2-
12 and 110:21-114:3; see also Exhibit 3 to Bradshaw deposition, attached as Exhibit 16(B)
hereto.) The total amount of investment income that should have been allocated to LT (as
reflected on Healy’s notes), versus. the aﬁmunt actually allocated to LT (as reflected on the

general ledger), reveals that LT was o{/er allocated, in net, at ieast $1,386,267.03.1° |

15 The TTO calculated the over-allocation as $1,574,636.77. The TTO then retained an expert, James
Martin, who opined that the over-allocation was only $1,427,442.04. (Ex. 16 at §6.) LT then retained an
expert, Martin Terpstva, who opined that Martin’s calculation was still overstated and Martin’s
methodology should have produced a total over allocation of $1,386,267.03. (Ex. 19 at pp. 9-10.) The
TTO will accept Terpsira’s calculation of $1,386,267.03 for purposes of this Motion.
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3. Reviewing the TTOQ’s records after Healy’s resignation.,

After August 2012, Healy was no longerl employed by the TTO. Kelly Bradshaw, an
accountant within the Treasurer’s office, reviewed Healy’s handwritten ledger sheets calculating
the investment income to be distributed to each district, and the general ledger for LT, The
purpose of this review was to determine whether LT had been over allocated investment income.
(Bx. 17 at 62:6-64:21; 85:14-95:7) Exhibit 16(B) is Bradshaw’s work product; a report entitled
“Interest Allocation 2.xls (produced 2/19/2016).” The first page is a summary, on a year-by-year
basis for the relevant period, showing that in some years LT was under allocated investment
income, and in other years LT was over-allocated investment income. According to Bradshaw,
LT was over-allocated investment income in the net amount of $1,574,636.77. (Ex. 17 at 90:15-
91:1; Ex. 16(B) hereto.)

- Jim Martin, the TTQ’s expert, reviewed the same materials that Bradshaw reviewed and
provided an opinion that during the relevant period, LT was over allocated just a little bit less:
$1,427,442.04. (Bx. 20 at 63:5-13; Ex. 16 at §6.) This is because Martin found a few differences
as compared to Bradshaw’s initial work. (Ex. 20 at 101:6-103:10.) Martin determined that: (a)
the entry on Bradshaw’s report for 6-30-06 should be $569,952, (b) the entry for 1-31-05 should
be $207,601, and (c) the entry for 6-30-04 should be $14;7,979. Because of the foregoing three
changes, the summaries fof FY 2005 and FY 2006 changed. As a résult, the “difference”
between Healy’s calculations and the general ledger entries for LT’s share of investment income
reveal that LT was actually over-allocated $1,427,442.04. (See Exhibit 16 at §6; Exhibit 16(C);

Ex. 20 at 63:5-65:17.) Martin’s adjustments are reflected on the attached Exhibit 16(C), which is
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Exhibit 7 to his deposition, entitled “District 204, Interest Allocation Analysis, Summary of
Differences by Fiscal Year.” (Ex. 16, {{5-6.)'¢

Mattin’s opinion, that Healy over allocated $1,427,442.04 of investment income to LT, is
based upon several assumptions respecting Healy’s handwritten notes. First, that Healy’s
determination of the total fund balance for the general ﬁducial;y fund and the total fund balance
for each district on his handwritten pages was accurate. Second, that Healy’s percentage of
investment income to be allocated to each district was accurate, 7.e., Healy accurately determined
the numerator and denominator of the equation. Third, that the amount of investment income
identified to be distributed each quarter on the handwritten pages was available to be
distributed, *” (Bx. 20 at 30:11-33:20; 66:12-16, 69:14-24; Ex. 18 at 47:21-49:15.) Mﬁn’s

opinion confirms thai Healy’s calculations on his handwritten sheets were accurate.

'® Martin also examined allocations to the other districts and found that there were times that LT was
receiving distributions of investment income that other districts were not receiving. (Ex. 20 at 72:12-
76:5.) Martin determined that when LT was being misallocated investment income in a given quarter, the
other districts were being given the proper percentages and amounts set forth on Healy’s ledger sheets.
(Ex. 20 at 154:4-155:7)

" During the course of this litigation, LT has argued that the total amount of investment income earned
for the years in question cannot be determined because of incomplete records. Both Martin and Terpstra
agree with that statement. However, this argument is a red herring, It is undisputed that: (a) investment
income was earned; (b) deposited into the general fiduciary fund; (c) distributed to all of the districts; and
(d) all of the districts vsed that investment income. There was never a time where a district ran out of
money because investment income was not available. Terpsira does not dispute that the investment
income Healy determined was available for distribution was, in fact, available, and there is no contrary
evidence on this issue. The point is that, at the time of distribution, Healy gave LT more than its share
of the allocations actually being made. Either LT was over allocated income during the years in question,
or LT got an interest-free advance on future allocations that have yet to happen.
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B. Legal Argument: LT’s Was Unlawfully Over Allocated Investment Income.

1. LT was ever allocated investment income.

There is no genuine dispute that when Healy distributed income earned from pooled
investments, he (at times) allocated to LT more income than he should have. This did not oceur
each and every time that Healy allocated investment income, but the net effect was to give LT at
least $1,386,267.03 more than LT should have been given. LT’s expert, Martin Terpsira, does
not disagree with this basic fact.

Terpstra reviewed the documentation in this case, including Martin’s determination as o
the over allocation of investment income to LT. Several facts are important to note from
Terpstra’s opinions, which are set forth in both his Expert Report (Exhibit 19) and in his
deposition. With respect to the methodology that Martin used to determine whether Healy over
allocated investment income to LT, Terpsira: (a) does not disagree with the quarterly
determinations by Healy of the total general fiduciary fund balance for all districts; (b) does rof
disagree with Healy’s quarterly determination of the fund balances for each district; and (c) does
not disagree that Healy accurately calculated the percentage of investment income that each
district was to receive. (Terpstra’s Expert Report and his deposition testimony do not dispute
these statements.) Moreover, Terpstra testified that Martin relied on Healy’s haﬁdwritten notes
and calcﬁlations to determine '[hé amount to be distribﬁted to LT. (Ex. 18 at 47:14-49:15.)

Terpstra also does not dispute that almost all of Martin’s analysis was accurate with
respect to the amounts actually allocated to LT as set forth in the general ledger. The only minor
disagreement is set forth on pages 9-1'0 of Terpstra’s Expert Report. Terpstra belicves that
Martin should have made the following three adjustments: (1) the April 30, 1995 over allocation

of $5,000.33 was cancelled out by another general ledger entry showing an inferest transfer of
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$5,000 on April 30, 1995 to LT; (2) the April 30, 1998 over allocation to LT in the amount of
$4,674.68 was eliminated by the general ledger entry on March 31, 1998, for $4.675, described
as “quarterly inferest;” and (3) Martin included an additional $31,500 of investment income to
LT from a June 20, 2006 general ledger entry, when the description for the entry was not
consistent with the words “quarterly interest,” which were used to describe all other investment
income allocations to LT. (See Ex. 19 at pp. 9-10.) Terpstra oi)ines that Martin should not have
ignored these three entries. Ignoring these three entries produces tﬁe claim that the TTO will
accept for purposes of this motion, i.e., an over allocation of $1,386,267.03.!%
2, Terpstra’s other opinions do not defeat the TTO’s position.

Terpsira also opines that certain of the entries on Healy’s handwritten sheets are
inaccurate. (Expert Report, Ex. 19 at pp. 8-9.) These inaccuracies are both red herrings and of no
assistance to LT. On those entries where Healy’s math was incorrect as to the amount of
investment income to be allocated to a district, the general ledger for the district shows the
correct amount, Furthermore, almost all of the inaccuracies noted by Terpstra do not relate to

LT (i.e, District 204), and those that do relate to LT reflect an over allocation of investment

- '* In his Expert Report, Terpsira also states that there was an under allocation of $101,829.90 on

December 31, 1997, but the TTO’s auditor proposed an adjustment as to that exact sum, as reflected on
Healy’s handwritten sheet. Martin, however, ignored the auditor’s adjustment. (Ex. 19 at p. 9) If
Terpstra is correct and the allocation to LT on December 31, 1997 was proper, and thus there was no
under allocation of investment income to LT, this would increase LT’s allocation by $101,829.90.
Terpsira’s theory actually would increase the TTO’s claim. The TTO will, however, be guided by
Marten’s opinion and not increase its claim by this amount for purposes of this Motion,

¥ For example, in his fifth and seventh bullet-points on page 8 of Exhibit 19, Terpstra states: (a) “In his
June 2006 calculation, Healy apparently over-allocated $128,819 to LT. While his math on the
handwritten sheet does not appear to be accurate for several Districts, the amount written on the sheet for
LT agrees to the amount recorded in the TTO’s general ledger;” and (b) “In his April 2008 calculation,
Healy apparently over-allocated $27,863 to LT; however, the amount on Healy’s handwritten shest
($292,000) for LT’s quarterly distribution agrees to the amount recorded in the TTO’s general ledger.”
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income — preciseiy as the TTQ contends.?’ Thus, while there may have been a few instances over
18 years where Healy’s handwritten sheets are not petfect, when Healy set forth a sum that was
to be allocated fo a district other than LT, that sum, as pointed out by Terpstra, was correctly
recorded in the general ledger for that district. Thus, contrary to Terpstra’s assertion, Healy’s
handwritten sheets are reliable.

As Martin and Healy agreed, those handwritten sheets are the business records of the
TTO. (Ex. 15 at 94:5-96:11; Ex. 20 at 66:12-16.) Furthermore, while Terpstra opines that there
are over allocations fo other districts (see Ex. 19 at pp. 10-11), this merely means the TTO would
be justified in pursning claims against those districts, too; it does not excuse the over allocation
to LT. Other than a difference of opinion between Terpstra and Martin as to the precise amount
of over allocation, which is a difference of about 3% ($1,427,442.04 versus $1,3 86,267.03), both
experts agree that using Healy’s handwritten sheets as to the amount of investment income to be
allocated to LT, and comparing the amount actually allocated to LT as reflected on its general
ledger, there was an over allocation to LT of more than $1.3 million dollars. This is undisputed
and, indeed, agreed upon by both experts.

Accordingly, the TTO is entitled to summary judgment on this claim, and this-Court
should enter a declaratory judgment that the Treasurer may debit the amount of $1,386,267.03,
representiné the over allocation of .investment income to LT, from the monies béing held by the

Treasurer and allocable to I.T.

20 Terpstra’s second, fifth, seventh, ninth and eleventh bullet-points on pages 8 and 9 of Ex. 19 refer to
LT (District 204), and they all show that Healy benefitted, or seemingly tried to benefit, LT.

38



2013-CH-23386

I ELECTRONICALLY FILED
6/15/2018 11:27 AM
PAGE 53 of 63

s—

VII. THE TTO IS ALSO ENTITLED TO SUMMARY JUDGMENT ON LT’S
AFFIRMATIVE DEFENSES

The TTO is also entitled to summary judgment on LT’s nine (9) affirmative defenses. A
copy of LT’s Amended Affirmative Defenses is attached as Exhibit 21.

A. First Affirmative Defense: Laches.

“There is considerable reluctance to impose the doctrine of lackes to actions of public
entities unless unusual or extraordinary circumstances are shown.” Van Milligan v. Board of Fire
& Police Comm ’rs, 158 11l. 2d 85, 90 (1994). This is because “laches may impair the functioning
of the [public body] in the discharge of its government functions, and valuable public iﬁterests
may be jeopardized or lost by negligence, mistakes, or inattention of public officials. Id.; accord
Wabash C’ouni)z v. IMRF, 408 111, App. 3d 924, 936 (2d Dist. 2011) (“the doctrine should not be
imposed on a government entity absent extraordinary circumstances, because the public would
be adversely affected.”).

Further, although the decision to apply laches is discretionary, mere non-action of
government officials is not sufficient to support a laches defense. City of Chicago v. Alessia, 348
Il App. 3d 218, 229 (1st Dist. 2004) Rather, an affirmative act is required, inducing the action
of the defendant, under circumstances making it inequitable to permit the public body to retract
what its officers had done. Jd. The resultant delay must also cause particularized prejudice, “[a]
defendant’s suggestion that he might have asserted his rights differently or have entered into
some kind of setilement had the plaintiff promptly asserted its rights is only speculative and does
not support the validity of a laches defense. Id.

These factors establish that laches is not a viable defense of LT. Healy, either negligently
or purposefully, gave impermissible financial benefits to LT. This caused corresponding harm to

the other school districts and their interest in the public funds at issue would be barred were this
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Court to apply laches. Moreover, LT has asserted only generalized prejudice, alleging that it
relied on the purported contract in formulating its budget. (Ex, 21 at {55.) But even if the TTO
had brought this lawsuit earlier, LT still would have passed its annual budgets and managed its
tunds on an annual basis. The “prejudice” of which LT complains is really little more than an
argument that it wants to “keep” the financial benefits it wrongfully received.

B. Second Affirmative Defense: Statute of Limitations.

This Court denied LT’s motion for summary judgment and rejectéd LT’s argument that
the TTO’s claims were subject to a five-year statute of ﬁnﬁtaﬁons. The TTO now asks this Court
to take the next step and grant the TTO summary judgment on LT’s Second Affirmative
Defense, which asserts this same statute of limitations, thereby removing this issue from the
fTuture trial of this action.

The TTO’s ’n‘)vo primary argumenis as to why its claims are exempt from the statute of
limitations were that (1) it was enforcing a “public right,” and (2) at all 'applicable times the
Treasurer (who is appointed by the Trustees) was holding the public funds at issue in frust. With
respect fo the first issue, in Board of Education v. 4, C & S, Inc., 131 111. 2d 428, 476 (1989), the
Illinois Supreme Court set forth a three-factor test to help determine if a public entity was
pursuing a “public right:” (i) the effect of the interest on the public; (ii) whether there is an
obligation on thé public body to act; aﬁd (iif) the extent to which public funds must bé expended.
Id. at 476 (citing Shelbyville, 96 T1l. 2d at 464-65).

With respect to this first argument, this Court concluded that:

There is an obligation of the governmental unit to act on behalf of the public, it

appears, and the extent to which the expenditure — my understanding of the

language is bow much money is involved here. And that extent of expenditure is

there is a lot of money involved here. So I think that the Statute of Limitations
does not prevent the trustees from pursuing this.
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(Report of Proceedings, Exhibit 22, at 9:6-14.) The TTO respectfully submits that in addition to
merely denying I'T’s motion on this issue, this Court should enter summary judgment that, as a
matter of law, the TTO is pursuing a “public right” based on its prior analysis.

With respect to the second issue, the TTO argued that a second exemption from the
statute of limitations applied, where the subject of the lawsuit was public funds being held in
trust, relying upon the following language from School Directors of District No. 5 v. School
Directors of District No. I:

[tlhe trustee in this case was the township treasurer, and as long as
he held the money it was a trust fund in his hands, but when he
paid it out to appellee, or on its orders, it was not a trust fund in

appellee’s hands which would exclude the operation of the Statute
of Limitations.

105 I1l. 653, 656 (1883).

The Court rejected the TTO’s argument on this issue, explaining, “T don’t see anything
that indicafes that the treasurer is holding any money in trust subject to the treasurer’s discretion
as to how they might spend things.” (Ex. 22 at 6:13-17.) The TTO submits that a// monies over
which the Treasurer has custody are held in trust for the school districts the treasurer serves. The
Trustees themselves, as their name suggests, are unquestionably trustees. They appoint the
Treasurer, who performs the Aday—to—day duties of the Trustees, and the Treasurm."s duties include
colleéﬁng, managing and inx)esﬁng the funds of the school districts. All of these fonds, so long as .
the Treasurer has custody of them, are held in trust, by the Treasurer, as explained in School
Directors as quoted above. See also Hackett v. Trustees of Schools, 398 TIL 27, 32 (1947)
(explaining that “the trustees of schools...holds all of its property in trust for public use.”).
Because the funds af issue were never paid out upon LT’s direction, they remained trust funds in
the hands of the Treasurer. For this additional reason, this Court should enter summary judgment

on LT’s affirmative defense.
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C. Third and Fourth Affirmative Defenses: Promissory Estoppel and Equitable
Estoppel.

LT alleges promissory estoppel as its third affirmative defense and equitable estoppel as
its fourth affirmative defense. LT does so only with respect to the first 2 claims; LT does not
assert these doctrines as a defense to Healy’s over allocation of interest to LT. “[S]imilar
considerations apply when these doctrines are asserted against public bodies” and Illinois courts
have consistently held that these docirines “will not be applied to governmental entities absent
extraordinars/ and compelling circumstances. Matthews v. CTA, 2016 1L 117638, 994,

L. Promissory Estoppel. |

Promissory estoppel it is an offensive doctrine. It is intended to permit a claim to
succeed, under certain circumstances, “where the other elements of a contract exist (offer,
acceptance, and mutual assent), but consideration is lacking.” Id., at 993, It is distinguished from
equitable estoppel in that promissory estoppel “allows a party to pursue a claim for damages”
whereas “the latter is used as a defense....” Id. at 994, n.11. For this reason alone the TTO is
entitled to summary judgment on LT’s affirmative defénse of promissory estoppel.

Even if that this Court held otherwise, however, promissory estoppel creates a contract
implied in fact. Id. at §93. A public body cannot be held liable under a contract implied in fact if
such contract is ulfra vires, or contrary fo statute or public policy. Id. at 198. For example, in
Matthews, CTA employees sought to hold the CTA liable for certain promises one of its agents
made. The Supreme Court explained that the CTA “can only be coniractually bound by official
action taken by the Chicago Transit Board.” Id. at §99. “Consequently, a CTA employee cannot
act in such a manner as to form a coniract Witl‘mut the approval of the Chicago Transit Board.”

Id. at 998. The Supreme Court, thus, rejected the application of promissory estoppel. Id. at §94.

42



-} mrectroNiCALLY FILED -

2013-CH-23386

6/15/2018 11:27 AM
PAGE 57 of 63

EESEI——

Tor all of fhe reasons discussed in Part V of this Motion, the purported contract excusing
LT from paying its proportionate share of the Treasurer’s expenses is not ‘enforceable. LT does
not allege any such contract excused it from paying for its own audit expenses and LT certainly
does not point to any action on the part of the Trustees to approve such a contract. This
affirmative defense offers no actual defense to LT.

2. Equitable Estoppel.

Equitable estoppel may not be applied against a public body unless the body itself takes
official action, or there is action by an official with express authority to bind the body. Patrick
Eng’g, Inc. v. City of Noperville, 2012 1L 113148 (2012), 939. A public body cannot be estopped
“by an act of its agent beyond the authority expressly conferred upon that official” Id. at 939.
Unauthorized acfs by a public official do not bind a public body because otherwise the body
“would remain helpless to correct errors.” Id, at 936. To establish equitable estoppel LT must
establish (i) an affirmative act by the TTO or by an agent within the scope of his express
authority, and (if) LT detrimentally changing its position in reasonable reliance upon such act. Jd.
at 940. Moreover, “when public revenues are at stake, estoppel is particularly disfavored.” Id,

Here, beyond the single March 2000 Trustees board meeting, LT cannot point to conduct
by the Trustees that might form the basis of an equitable estoppel claim. LT may argue that
Healy toid LT the Trustees had .Voted each year to confer wrongful benefits uﬁon LT, but there is
no evidence they actually so voted. Such misrepresentations cannot form the basis of an
equitable estoppel claim against a public body.

Moreover, LT cannot point to a deirimental change it made in reasonable reliance upon
such misrepresentations. With respect to the first claim, wherein the TTO purportedly agreed to

pay the salaries of three (3) LT employees, those employee “were in place for many years”
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before the purported contract was even discussed. (Ex. 5 af 93:3-7.) With respect to the TTO’s
payment of LT"s annual audit, while LT may argue it would have engaged a different accountant
had it been forced to pay for its own firm, this is just speculation. LT’s Director of Business
Services for the period 2003 through 2014 testified that Baker Tilly provided satisfactory
services. (Ex. 14 at 32:8-13.)

Finally, the purpose of equitable estoppel is to “to prevent fraud or injustice.” Gorgees v,
Daley, 256 Tl App. 3d 143, 146 (Ist Dist. 1993). Requiring a pariy to comply with its
obligations under the School Code cannot possibly be a fraud or injustice.

D. Fifth Affirmative Defense: Waiver.

LT aﬁeges that the TTO waived its right to require LT to pay its proportionaté share of
the Treasurer’s costs, because the TTO permitted LT to not pay its proportionate share. Waiver,
however, “arises from an affirmative act, is consensual, and consists of an intentional
relinquishment of a known right.” People v. Houston, 229 1il. 2d 1, 10 n.3 (2008). The mere
inaction and delay in asserting a claim cannot constitute a waiver. Further, as LT does not allege
an express wavier, LT has the burden of proving an implied waiver through “a clear, unequivocal
and decisive act of its opponent manifesting an intention to waive rights.” Ciers v. OL Schmidr

Barge Lines, Inc., 285 1ll. App. 3d 1046, 1050 (1st Dist. 1996). All LT has alleged is that the

TTO failed to force LT to pay its proportionate share of the Treasurer’s expenses. This is not an

affirmative act and is also not a “clear, unequivocal and decisive act” that establishes waiver.
Finally, the affirmative act must be the act of the Trustees themselves as the governing

body of the TTO; Healy cannot waive the rights of the TTO. See Schivarelli v. CTA, 355 1lL.

App. 3d 93, 102 (1st Dist. 2005) (holding that the failure of the CTA to seck payment of utility

costs from its tenant, even though it accepted rent during the 14-year period at issue, did not
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waive the CTA’s rights to seek such payment, because there was no evidence the CTA Board

itself waived the right). LT has not alleged that the Trustees themselves undertook such a clear,

* unequivocal, decisive and affirmative action that would support the defense of implied waiver.

E. Sixth Affirmative Defense: Unelean Hands.

Unclean hands is “not favored by the courts....” Carlyle v. Jaskiewicz, 124 11l App. 3d
487, 498 (1st Dist. 1984), Its purpose “is to protect courts of equity in keeping with the policy
that equity should not aid a wrongdoer; fits purpose] is not to protect the party asserting it as a
defense.” Id.; see also Cole v. Guy, 183 1ll. App. 3d 768, 776 (1st Dist. 1989) (“purpose of the
‘unclean hands’ doctrine is to protect courts of equity from assisting litiganfs in accomplishing
their fraudulent or unlawful purposes, and not to protect the party raising the doctrine as a
defense.” Its application lies within this Court’s sound discretion. Id.

LT alleges the “bad conduct” of the TTO began in 2013, when it (a) denied the existence
of the purported contract excusing LT from paying its proportionate share of the Treasurer’s
expenses, (b) argued that any such contract would have required an intergovernmental
agreement, (c) assert’ea its claim that LT was over-allocated of investment income despite the
“absence of sufficient records,” and (d) sought to recoup the audit payments. (Ex. 21 at §92.) The
TTO’s assertion of its present claims in 2013, i.e., this lawsuit, cannot be fairly characterized as
either “frau&ulent or unlawful” in' purpose. Even if LT. disagrees with the Vélidity of these
claims, the TTO is not acting \;Vith unclean hands by attempting to reverse financial improprieties
that disadvantaged other school districts.

. Seventh and Eighth Affirmative Defenses: Unjust Enrichment and Quantum
Meruit,

LT alleges unjust enrichment for its seventh affirmative defense and quansum meruit for

its eighth affirmative defense. Through each, LT alleges that the parties agreed that LT could
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offset the salaries of its own personﬁel against LT’s proportionate share of the Treasurer’s
expenses of office. These are not affirmative defenses; they are affirmative claims. Parfipilo v.
Hoffman, 156 1ll. App. 3d 806, 809-10 (1st Dist. 1987); Storino, Ramello & Durkin v. Rackow,
2015 IL App (1st) 142961, 936.

G.  Ninth Affirmative Defense: Voluntary Payment Doctrine.

The voluntary payment doctrine provides that, absent fraud, duress or mistak;a of fact,
money paid on a claim of right to the payment cannot be recovered on the ground that the claim
was illegal. Ramirez v. Smart Corp., 371 Ill. App. 3d 797, 801 (3rd Dist, 2007). No Illinois court
has ever applied this doctrine against a public body. Other jurisdictions, however, have held that
the doctrine does not apply where the recovery of public funds are at issue. See, e.g., Kansas City
v. Halvorsom, 177 S.W.2d 495, 498 (Mo. 1943); Township of Normania v. Yellow Medicine
County, 286 N.W. 881, 883 (Minn. 1939); State ex rel. Hunt v. Fronizer, 1906 WL 1164 (Ohio
C.C. May 19, 1906); Wiles v. Mclntosh County, 88 N.W. 710, 712-13 (N.D. 1901); Village of Ft.
Edwardsv. Fish, S0N.E. 973 (N.Y. 1898).

This is logical because, as discussed throughout this Motion speciﬂ rules govern lawsuits
involving public entities and publfc funds. The voluntary payment doctrine is little more ’than
another form of estoppel and the Illinois Supreme Court has explained that estoppel “will not be
aﬁplied to governmental éntities absent extraordinary and compelling cﬁcumstances.” MaﬁheWs,
2016 IL 117638 at §94. Further, estoppel may not be applied against a public body tiu'ough the
unauthorized acts of a public official. Patrick Eng’g, 2012 1L, 113148 at 939. There is. 1o reason
for this doctrine to apply to this lawsuit.

Even if his Court were to apply the doctrine, however, such application would fail under

the facts presented. When Healy allocated investment income to LT, he did not actually make
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any payment, but just made a bookkeeping entry. Moreover, such bookkeeping entries were
entered under LT’s “claim of right” to the particular payments at issue. When Healy paid for
LT’s annual audit, he made a cash payment — but not to LT. He had the payment to Baker Tilly,
and Baker Tilly is not the party asserting this doctrine. Finally, although Beckwith’s February
2000 memorandum proposed that the ’i‘TO would “pay” to LT the sums set forth therein, such

payment was never actually made. The TTO has not “paid” any sums to LT.
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VIII. CONCILUSION

WHEREFORE, for the reasons stated herein, the plaintiff, Township Trustees of Schools
Township 38 North, Range 12 East, tespecifully requests that this Court grant this Motion for
Summary Judgment and:

a enter a declaratory judgment that the Treasurer may debit $511,068.60,
representing the defendant’s audit costs, from the monies being held by the Treasurer and
allocable to the defendant;

b. enter a declaratory judgment that the Treasurer may -debit the amount of
$2,628,807, representing the amount of its proportionate share of the Treasurer’s compensation
and expenses that the defendant has failed to pay, from the monies being held by the Treasurer
and allocable to the defendant;

c. enter a declaratory judgment that the Treasurer may debit the amount of
$1,386,267.03, representing the over-allocation of investment income to the defendant, from the
monies being held by the Treasurer and allocable to the defendant;

d. enter summary judgment in favor of the TTO and against LT on LT’s Affirmative
Defenses; and

d. providing such further relief as may be equitable.

The Plaintiff will prox}ide a form declaratory judgment for entry upbn this Court’s ruling A

on this Motion for Summary Judgment.
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Respectfully submitted,
TOWNSHIP TRUSTEES OF SCHOOLS
TOWNSHIP 38 NORTH, RANGE 12 EAST

By: _/s/ Barry P. Kaltenbach
One of its attorneys.
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