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In the recent past some banks in California while taking tax dollar
incentives under the Home Affordable Mortgage Program ("RAMP") were
simultaneously undermining and sabotaging the legislative intent that
created RAMP by simply refusing to put the full terms of the loan
modification agreement in writing while mandating that a homeowner
comply with a trial period plan ("TPP") that exclusively requires the
payment of money.
"As authorized by Congress, the United States Department of the
Treasury implemented RAMP to help homeowners avoid foreclosure
during the housing market crisis of 2008." West v JP Morgan Chase Bank
(2013) 214 Cal. App. 4th 780 "The goal ofHAMP is to provide relief to
borrowers who have defaulted on their mortgage payments or who are
likely to default by reducing mortgage payments to sustainable levels,
without discharging any of the underlying debt." Bosque v. Wells Fargo
Bank, NA. (D.Mass. 2011) 762 F.Supp.2d 342,347. "In response to the
unfolding financial crisis of 2008, Congress passed the Emergency
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Economic Stabilization Act, Pub. L. No. 110-343, 122 Stat. 3765. This law
included the Troubled Asset ReJiefProgram ("TARP"), "which required
the Secretary of the Treasury, among many other duties and powers, to
'implement a plan that seeks to maximize assistance for homeowners and ..
. encourage the servicers of the underlying mortgages ... to take advantage
of ... available programs to minimize foreclosures.'"

Wigod, 673 F.3d at

556 (quoting 12 V.S.C. § 5219(a)). Pursuant to this instruction, the
Treasury Department in 2009 started the HAMP program to incentivize
banks to refinance mortgages of distressed homeowners so they could stay
in their homes. Home loan servicers (i.e. banks) signed Servicer
Participation Agreements with the Treasury that entitled them to $1,000 for
each permanent modification they made, but required them to follow
Treasury guidelines and procedures." Corvello v Wells Fargo, (2013) 728
F.3d 878.
The question is, can a bank renege on the agreement that it has with
the Treasury/government and also breach the terms of its loan modification
contracts with homeowners while simultaneously keeping applicable
government tax incentives as well as keeping all the modified payments
made by the homeowners who made payments beyond the TPP because
they were told and believed that their home loans had been permanently
modified.
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The area of loan modification can be extremely lucrative for a bank
once the risk of mortgage payment default by the homeowner is insured.
Under such circumstances the bank upon default by a homeowner can look
to its insurance carrier for coverage, then seek payment from the
government for participating in the Home Affordable Mortgage Program
("HAMP"), then foreclose on the property and sell it to a new homeowner.
Under this process the same property generates the bank at least 3 different
sources of revenue: (1) the insurance payout; (2) the government incentive
payment to modify the loan; (3) the money received at a foreclosure sale.
The cycle can be repeated with the new homeowner.
The question is, have the recent changes made to the law and
regulations stopped the wrongful treatment of homeowners? Only time will
tell.
One possible solution is to pit the giant bank against another equally

giant institution that can curb the bank's greed.
Upon a finding of wrongful foreclosure if insurance companies are
permitted to demand and receive back all payouts to banks with an
additional 10% per annum then the financial incentive that banks currently
have to defraud homeowners may be eliminated. The 10% interest would
be paid by the bank to the insurance company for every year that elapsed
from the date that the bank started its illegal foreclosure action against the
homeowner to the date when the bank returned to the insurance company
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every single penny of the insurance payout it received when the homeowner
defaulted. Under such a system unless banks collude with insurance
companies (which is unlikely given the stringent regulation of the insurance
industry) banks will have met their match and insurance companies could
become the new "protectors" of homeowners from fraudulent foreclosures
especially if by law there were to be no statute of limitations defenses
available to the defrauding banks. Insurance companies would be naturally
aligned with homeowners in cases of wrongful foreclosure. David will have
acquired his own "Goliath" in the courtroom.
If properly set up, such a system would be self-monitoring thereby
eliminating the need to expend tax dollars in the creation of more
bureaucracy because the interests and incentives of the insurance
companies would be aligned against the current incentive that some banks
have to defraud homeowners. Furthermore, insurance companies already
have the resources and experience required to investigate bank misconduct
and fraud by virtue of existing Special Investigations Units ("SIU"). The
next question is: Do the State and Federal legislatures have the political will
and the required independence from the banking industry to implement
such a system and protect homeowners?

Time will tell.
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