While Necessary Economic Cost-Benefit Analysis
Can Be Manipulated to Meet Policy Agendas & Objectives

[The following passages have been excerpted from Lawrence A. Kogan, What Goes Around
Comes Around: How UNCLOS Ratification Will Herald Europe’s Precautionary Principle as
US Law, 7 Santa Clara Journal of International Law 23, 144-152 (2009), available at:
http://digitalcommons.law.scu.edu/scujil/vol7/iss1/2/ ]

According to one 1994 Congressional Research Service report (CRS 94-961) prepared out of
concern that legislative proposals then simmering in the 104™ Congress would “require EPA
analyses of risks, costs, and benefits of proposed regulations” that could have constrained
Clinton administration environmental policy,607 it is apparent that the Clinton administration
had endeavored to effectuate subtle but much more broadly applicable national regulatory policy
changes through the use of executive orders. In particular, the report compared and contrasted
the Reagan administration‘s now revoked E.O. 12291 (Feb. 1981)608 and E.O. 12498 (Jan.
1985)609 with the Clinton administration‘s E.O. 12866 (Sept. 1993)610 which superseded it,611
evaluating, in the process, how each administration respectively had required federal agency
economic cost-benefit analysis612 that emphasized either ‘risk’ probability or hypothetical
‘hazard’ analysis.613 The report noted how these subtle differences in policy objectives and
prescriptions could have political significance and could result in different regulatory
outcomes.614

According to the report, President Clinton‘s executive order expressly sought “to improve the
process for [promulgating] Federal regulationsl and ensuring public transparency and oversight,
while —President Reagan‘s orders were intended [not only] to improve the quality but also to
reduce the number of regulations [through more effective] oversight of the regulatory process
(emphasis added)”.615 In addition, Reagan and Clinton E.O.s directed agencies to employ
different criteria in pursuit of their respective regulatory objectives. Reagan E.O.s focused on
““maximiz[ing] net benefits’ [i.e.] achiev[ing] the greatest possible economic gain for society to
the extent permitted by law”, while Clinton E.O.s focused on “address[ing] significant problems
or compelling public need” — [e]conomic impacts [were] not considered in the choice of
objectives (although prior to promulgating a regulation, agencies must determine that benefits
justify costs, unless the regulation is required by law.”616 Furthermore, Reagan E.O.s “directed
agencies to choose the regulatory alternative with the ‘least net cost’”, while Clinton E.O.s
“established three criteria for choosing a regulatory approach: maximize net benefits, minimize
the overall regulatory burden for various segments of society, and design the most cost-effective
regulation or alternative to achieve the objective. The philosophy of the Clinton order
emphasize[d] the importance of net benefits . . . (including potential economic, environmental,
public health and safety, and other advantages; distributive impacts; and equity), unless a
statute requires another regulatory approach. . .”617

CRS 94-961 also discussed how these differing economic philosophies and objectives had
manifested themselves in divergent views toward the usefulness of federal regulatory agency
science—risk assessments—in  “identifying and quantifying the presence of public
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environmental and health harms posed to humans, animals and particular subgroups from
exposure to hazardous activities, chemicals or technologies.”618 The report found that “[r]isk
and economic analyses can be qualitative or, if information is sufficient, quantitative, but
economists can only quantify economic benefits of environmental regulations if scientists can
quantitatively estimate risks to health and the environment.”619 It also noted the significant
disagreements that continue to impair the usefulness of risk analysis, which typically concern the
availability, quality and objectiveness of scientific information that such analyses provide.620

A subsequently prepared CRS Report (98-738) adopted an entirely different, and perhaps, ‘more
evolved’ approach to addressing environmental concerns, in particular, those relating to the
hazards attendant to climate change,621 which is certainly relevant to any consideration of a
future U.S. oceans policy. It conceived of three different policy lenses - technology,622
economics623 and ecology624— through which U.S. federal agency regulations could then be
tailored to achieve climate change mitigation as a matter of Presidential policy, and to
simultaneously influence the direction of other related environmental and energy programs.625

It is significant to the current debate over the availability, applicability and stringency of
UNCLOS environmental provisions to protect the marine environment from climate change that
this report‘s authors admitted how politics and fear perceptions, rather than science, had
previously guided Clinton administration climate change policy and regulatory approach.

“Because of the enormous uncertainties associated with global climate change—
whether global climate change is occurring or will occur, what the effects might
be and their magnitude, the consequences that would follow from actions to
reduce emissions of greenhouse gases, the costs of actions or of taking no action,
the time frame of impacts, etc.—each individual‘s perception of what, if
anything, to do is strongly influenced by personal values, experience, education
and training, and outlook in how to cope with uncertainty. These personal
variations affect one‘s definition of the issue and the weight one gives possible
approaches to it. . . . In the end, the origin of and support for different global
climate change policy options arise from differing orientations to, or philosophies
for, thinking about uncertainty, taking risks, human progress and adaptability, and
personal and community values” (emphasis added). 626

Also important, is CRS 98-738°s discussion of the ecologic lens, which may now be reviewed
with 20-20 hindsight. It highlights the continuing trend in international politics and
policymaking, especially within Europe, to emphasize communitarian, ethical/moral,
humanitarian and religion-based environmental consciousness as a justification for governmental
action. It should be noted that UNCLOS proponents had previously tapped into this trend more
than a decade ago to promote global ratification of the 1982 and 1994 agreements.627 In
addition to former Vice President Gore, the proponents of this legislative and regulatory
approach consist of the 110th Congress‘s majority leaders, and perhaps, President Barack Obama
as well. They, too, appear to believe that a “wrenching transformation of society”’628 (a/k/a
progressive change) is necessary for the U.S. to achieve the environment-centric sustainable
development long prescribed by the U.N. Brundtland Report.629



The subtle doctrinal (philosophical) differences underlying the divergent approaches reflected in
the Reagan and Clinton executive orders with respect to the timing and types of economic-cost
benefit analyses to be performed as the basis for public environmental and health regulation were
recently highlighted by Susan E. Dudley, Administrator, Office of Information and Regulatory
Affairs, Office of Management and Budget. In an October, 2007 speech delivered at
Northwestern University School of Law,630 Ms. Dudley endeavored to explain the rationale
behind the Bush administration‘s January 2007 issuance of E.O. 13422,631 revising Section
1(b)(2) of Clinton E.O. 12866. The revision generally requires federal agencies to identify and
explain, beforehand, the specific ‘market failure’ (“such as externalities, market power, lack of
information . . . or other specific problem . . . including . . . failures of public institutions”)
necessitating corrective regulatory action.632

Ms. Dudley particularly noted the modus operandi of Clinton E.O. 12866 as set forth in its
accompanying Statement of Regulatory Philosophy and Principles: to promulgate regulations
“made necessary by compelling public need, such as material failures of private markets to
protect or improve the health and safety of the public, the environment, or the well-being of the
American people.”’633 She then highlighted why it was important for agencies to focus on
identifying the ‘market failure’ prior to regulating. In that regard, she emphasized that the
preferred regulatory philosophy should instead seek to harness the wisdom of ‘decentralized
crowds’ possessing diverse, localized knowledge and a capability of processing dispersed
information that no one individual (even a regulator) can obtain - a clear reference to
decentralized market processes. As she explained, this approach will always be superior to a
regulatory philosophy of “Government intervention [that] substitutes the judgment of a small
group of experts for the wisdom of the crowds.”634 In her expert opinion, “[G]overnment
intervention. . . is best used in a limited way, such as in cases of a clear ‘market failure’ that
cannot be adequately addressed by other means.”635

Ms. Dudley‘s remarks were especially timely considering Europe‘s knack of identifying market
failures that impede local, national, regional and global achievement of environment-centric
sustainable development and require adoption and implementation of Helvetian-style
‘legislation/regulation and education’ campaigns636 grounded on Europe‘s Precautionary
Principle. It would also appear that she was cognizant of how such campaigns have interested
and influenced the thinking of the Majority members of during the second session of the 110"
Congress. Not surprisingly, E.O. 13422 was roundly criticized as an effort to broadly circumvent
the authority of Congress and to diminish current environmental and health standards (e.g., the
Clean Air Act).637

Based on the policy recommendations recently prepared for the Obama administration by New
York University School of Law‘s Institute for Policy Integrity,638 academics arguably hope to
reintroduce and further refine the Clinton era model of economic cost-benefit analysis. If
adopted, these recommendations would not only eliminate Ms. Dudley‘s _compelling public
need such as material failures of private markets’ trigger for regulatory action that emphasizes
net costs,639 but they would also more broadly redefine net benefits.640 In addition, these
proposals would require that cost-benefit analysis consider moral and ethical concerns and
sustainable development-type intergenerational equities as noted below.



“V. Net Benefits: Agencies should focus on maximizing net benefits — including
quantified and unquantified benefits — not on minimizing regulatory costs. VI.
Ancillary Benefits: When accounting for the indirect effects of regulation,
agencies should pay equal attention to both the positive and negative indirect
effects. VII. Future Generations: The current practice of discounting benefits for
future generations at a constant rate consistent with the return on traditional
financial instruments should be abandoned in favor of a valuation mechanism that
reflects fundamental moral and ethical difficulties that arise with regulations that
have intergenerational effects.”64

Only time will tell whether President Obama‘s new OIRA administrator will accept these
recommendations. No doubt, if he did, they would broaden the opportunity for federal agencies
to promulgate stricter environmental regulations on net benefit grounds that would appeal to
environmental pressure groups because they are more consistent with Europe‘s Precautionary
Principle.642
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