IN THE UNITED STATES DISTRICT COURT
FOR T H E DISTRICT OF VERMONT
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FALSE CLAIMS ACT COMPLAINT
Relator, Thomas Joseph, on his own behalf and on behalf of the United States of
America, for Ms complaint against Tlie Brattleboro Retreat (the Retreat), alleges as follows:

NATURE OF THE CASE

1. This action is brought pursuant to the qui tarn provisions of the United States False
Claims Act, 31 U.S.C. § 3729-3733 (FCA). This action arises from the Retreat's fraudulent and
improper claims and refund practices and policies. The Retreat certified its compliance with
federal and state statutes and regulations controlling medical benefit payments by Medicare and
Veterans Affairs (VA) as well as other federal health care benefit programs and by State health
care programs, including but not limited to Medicare Farts A and B, Tricare, Champus, Medicaid
of Vermont / Veimont Health Access Program (VHAP), Dr. Dynasaur (Vermont's State
Cliildren's Health Insurance Program, or SCHIP), the Massachusetts Behavioral Health

Paitnership (Massachusetts' Medicaid program for mental health sei-vices), Medicaid of
Connecticut, and Medicaid of Nebraska. The Retreat has received irinds irom tlie United States
Treasury and the States of Vermont, Connecticut, Massachusetts, and Nebraska to which it is not
entitled and which the United States and the States of Vermont, Connecticut, Massachusetts, and
Nebraska would not otherwise have been required to pay.
2. Relator's claims are based on the Retreat's submission of false and fraudulent patient
reimbxE'sement claims and billmg statements to the United States, including the Centers for
Medicare and Medicaid Services (CMS, formerly the Ifealth Care Financing Admmistration
(HCFA)), and the States of Vermont, Coimecticut, Massachusetts, and Nebraska to obtain
payments for various mental health care sei-vices durmg the period from at least January 1, 2003
and continuing through the date of the filmg of this Complaint.
3. During the time relevant to this Complaint, the Retreat improperly retained overpayments
payable to health care benefit programs after it discovered the existence of these overpayments
and took no timely remedial repayment actions as required by law. Further, the Retreat
maintained deliberately falsified records concealing its obligation to make refunds of
overpayments due to patients and health care benefit programs, and established a company
policy or practice of refusing to make refimds absent an aifiimative request for said refunds, and
of obinscating the existence of overpayments from government health benefit programs via
improper use of "allowance reversals," or of making refimds only after significant and
unreasonable delay.
4. In furtherance of these fraudulent policies or practices, the Retreat also transfers
nndiscovered overpayments from the accounts they originally were paid to into patient ledgers

that coixtam overpayments the government has discovered so as to offset and frustrate the
government's effoils to recoup overpayments it is aware of
5. The Retreat generates these overpayments by knowingly or with reckless disregard for
the true state of affairs submittmg duplicate claims for payment to health care benefit programs
on the same dates of service, and by knowingly or with reckless, disregard for the true state of
affairs, receiving and retaining payments from health care benefit programs for which it did not
have proper documentation and to which it was not entitled.
6. The Retreat also failed, contrary to law, to accept Medicaid, VA, Medicare Part A, and
Medicare Part B (in combination with Medicaid payments or patient responsibility payments) for
services as payment in full for the services for wMch those payments were made, or made claims
to Medicaid that gieatly and fraudulently exceeded the Medicare patiqnt-responsibility amounts
such claims purported to be for.
7. On behalf of the United States, Relator seeks through this action to recover damages and
civil penalties arising from the Retreat's retention of refunds of overpayments due and payable to
the United States and the States of Vermont, Connecticut, Massachusetts, and Nebraska, and
from false, improper, and/or duplicate charges contained in claims for payment that the Retreat
caused to be submitted to the United States and the States of Vermont, Connecticut,
Massachusetts, and Nebraska under various federally funded health care benefit progiams.
8. The acts alleged herein occurred in the District of Vermont, including Brattleboro,
Vermont.
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I.

THE PARTIES

9. Relator, Thomas Joseph, is a resident of Windham County, Vermont. Relator, Thomas
Joseph, was employed by the Retreat beginning in January of 2011, and he is still employed by
the Retreat as of the filing of this Complaint.
10. The Retreat is an inpatient and outpatient mental health and substance abuse health care
facility organized and doing business in the State of Vermont. The Retreat's principal place of
business is in Brattleboro, Vermont.
11. Because of the natui'e of its practice, the Retreat serves a wide variety of individuals in
need of mental health and substance abuse health care sei-vices, many of whom are eligible for
and/or enrolled in Medicare, Tricare/Champus (or other VA programs), and the various Medicaid
programs of Vermont, Connecticut, Massachusetts, and Nebraska.
12. Under Medicare and Medicaid progiams, the Retreat is a participating provider practice
subject to statutory, regulatory, and contractual obligations regarding program compliance and
certification, The Retreat is a "provider" or "provider of services" within the meaning of 42
U.S.C. § 1395x(u), 42 C.F.R. §§ 400.202 and 405.902, and an "authorized provider" within the
meaning of 32 C.F.R.' § 199.6.
n. SOURCE OF RELATOR'S ALLEGATIONS
13. Relator states that all allegations in this Complaint are based on evidence obtained
directly by Relator independently and through his own labor and efforts. The information and
evidence he has obtained or of which he has personal knowledge, and on which these allegations
of violations of the False Claims Act ai'e based, consist of documents, computer data,
conversations with authorized agents and employees of the Retreat, and his own direct
observation of manipulations of computer accounting data or other actions taken by such

authorized agents and employees of the Retreat. Relator is therefore an original source and has
direct and independent knowledge of the instant infonnation witliin the meaning of the False
Claims Act, 31 U.S.C. §§ 3730(e)(4)(B). On or about September and December, 2012, prior to
filing this complaint. Relator Thomas Joseph provided information concerning these allegations
of fraud to the government.
ni. JURISDICTION AND VENUE
14. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1331
(federal question), 28 U.S.C. § 1345 (United States as Plaintiff), and 31 U.S.C. §§ 3729-3733
(False Claims Act).
15. In addition, to promote judicial efficiency, this Court may exercise supplemental
jurisdiction over violations of the Connecticut Medicaid False Claims Act, Conn. Gen. Stat. §§
17b-301 to 17b-301p, violations of the Massachusetts False Claims Act, Mass. Gen. Laws ch. 12,
§§ 5A-50, and violations of the Nebraska False Medicaid Claims Act, Neb. Rev. Stat. §§ 68-934
to 68-947, pm-suant to 28 U.S.C, § 3732(b) and 28 U.S.C. § 1367(a), in that all State-created
claims pleaded or that may be pleaded in this case arise out of a nucleus of operative facts
common to the Federal claims.
16. This Court has personal jurisdiction over the Retreat pm'suant to 31 U.S.C. § 3732(a),
because the Reti-eat is located and does business in the District of Vermont, and the conduct
herein described was engaged in by its agents and employees within this District.
17. Venue lies witliin the District of Vermont pursuant to 28 U.S.C. § 1391(b) and (c) and 31
U.S.C. § 3732(a) because the acts and practices alleged in this Complaint occurred within this
District.
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rv. SUBSTANTIVE ALLEGATIONS
A. Definitions Applicable to This Complaint
18. The following terms shall be used as defined in the remainder of this paragraph
throughout this Complaint:
a. "Allowance" means an operation that posts a credit or discount to a payer's account with
the Retreat.
b. "Allowance reversal" means an operation that reverses a credit existing in a payer's
account, typically used to reverse a credit posted to reflect uncollectable debt.
c. "Code 10" is the posting code used by the Retreat to indicate a payment received from an
insurer, including a government health care benefit plan.
d. "Code 11" is the posting code used by the Retreat to indicate a payment by the Retreat of a
credit or set-off to an insurer, including a government health benefit care plan.
e. "Code 15" is the posting code used by the Retreat to indicate a payment to the retreat ftom
an individual patient of a charge that the individual patient, rather than any health care benefit
plan, was liable for, also known as a "self-pay" payinent.
f. "Code 16" is the posting code used by the Retreat to indicate that an individual patient's
"self-pay" payment of a patient responsibility amount has been reversed.
g. "Code 20" is the posting code used by the Retreat to indicate the posting of an allowance
to a payer's account, including a government health care benefit plan.
h. "Code 21" is the posting code used by the Retreat to indicate the posting of an allowance
reversal to a payer's account, including a government health care benefit plan.
i. "Code 50" is the posting code used by the Retreat to indicate that it has paid out a refiind to
the listed payer.

j . "Code 51" is the posting code used by the Retreat to indicate that it has reversed an amount
refimded to the listed payor,
k. "Code 55" is the posting code ostensibly used by the Retreat to indicate that it has moved
amounts indicated into a posting category suggesting these fonds were "Sent to State as
Unclaimed Property"
1. "Code 56" is the postmg code used by the Retreat to indicate a reversal of anrount
previously indicated on client ledger as having been "Sent to State as Unclaimed Properly."
m. "Code 57" is a newly-created code used by the Retreat to indicate a status of "Pending
send to state."
n. "Code 58 is a newly-created code used by the Retreat to mdicate a status of "Pending send
to state reversal."
o. "Code 61" is the posting code used by the Retreat to indicate the amount of a charge that is
designated as the patient's responsibility
p. "DOS" means date of service, or the date that a particular- service was rendered to a
patient.
q. "BOB" means "Explanation of Benefits" and refers to the written documentation a
commercial insurer provides to the Retreat with each payment it remits for seivices rendered to
beneficiaries explaming the msurer's reasoning in processing the claim for payment.
r. "Government health care benefit plan" means any health care benefit plan funded at least in
part by funds appropriated fi-om the United States Treasury.
s. "Per diem" means a charge for an inpatient hospital stay for a single day, whether or not •
the chai-ge is meant to cover only room and board or room and board together with a bundle of
inpatient care services. The term refers generally to room and board charges coded by the Retreat

as 11000, 11100, and 11400, which respectively are room and board charges for adults,
adolescents or children, and "residential" adolescents or children (applied when the Retreat must
also deliver educational services because school is in session at the time).
t. "RA" means "Remittance Advice," and refers to the written docmnentation a government
health care benefit plan provides to the Retreat with each payment it remits for services rendered
to beneficiaries explaining the plan's reasoning hi processing the claim for payment.
B. Federal and State Health Care Benefit Programs
19. Various provisions of the United States Code authorize payment of federally funded
benefits by federal and state health care benefit progi-ams.
20. The Social Security Act codified in Title 42 of the United States Code authorizes the
payment of certain benefits for medical treatment of persons who are qualified on the basis of
age, disability, or affliction with end-stage renal disease. This health care benefit program is
known as Medicare. . Reimbursement , of hospital costs or charges is governed by Part A of
Medicare, 42 U.S.C. §§ 1395c thi-ough 1395i-5, and reunbursement of physicians' charges is
subject to Part B, 42 U.S.C, §§ 1395j tlu-ough 1395w-5. Funds to support these programs are
appropriated from the United States Treasury as required pursuant to 42 U.S.C. § 1395w.
21. Administered by the Veterans Health Administi-ation, 38 U.S.C. § 7301, federally funded
payment of health cai-e benefits for qualified veterans is authorized by 38 U.S.C. §§ 1701, et seq.
Specifically, medical services in non-VA facilities are authorized by 38 U.S.C. § 1703. See also
38 C.F.R. §§ 17.52 through 17.56. These services may include medical services to veterans as
well as diagnostic services, payment for which may be arranged' by contracts with fiscal
intermediaries. 38 U.S.C. § 1703(b). Certain eligible family members of a veteran may obtain

medical care benefits to the same extent as provided by Tricare, subject essentially to Tricare
regulations. 38 U.SlC. § 1781.

•

22. Reimbursements for medical services provided by veterans is authorized by 38 U.S.C. §
1728 and 38 U.S.C. § 1729(c)(2). See also 38 C.RR. § 17.56(a). Payment made in accordance
with the statutes and regulations controlling VA benefits constitute payment in full and no
additional charge may be imposed on the beneficiaiy. 38.C.F.R. § 17.56(d). The United States is
entitled to recover funds reimbursed on behalf of a veteran for medical care when the veteran"
would be eligible for payment by a third party payer. 38 U.S.C. § 1729(a)(1); 38 C.F.R. §
17.101(a)., Careful compliance in coordinating benefits for a veteran's medical care is necessary
under 38 U.S.C. § 1729(e).
23. Under the Medicaid provisions of the Social Security Act, States are authorized to create
state health care benefit programs and obtain federal financial participation in those programs.
42 U.S.C. §§ 1396 through 1396w-5. See also 42 C.F.R. § 430.10. Codified at 33 Vt. Stat. §•
1901 et seq.. Conn. Gen. Stat. §§ 17b-220 et seq.. Mass. Gen. Laws ch. 118E, §§' 1 to 77, and
Neb. Rev. Stat. §§ 68-901 et seq., respectively, the States of Vermont, Connecticut,
Massachusetts, and Nebraska have duly enacted statutes pursuant to the Medicaid provisions as
authorized by 42 U.S.C. § 1396a. Medicaid is a joint federal-state program providing health care
benefits primarily to the poor and disabled,

Federal participation is largely limited to the

provision of matching funds and enforcement of minimum administrative standards.
Appropriations are made from the United States Treasuiy to support the Medicaid program, 42 '
U.S.C. § 1396. Seegenerallv42 C.F.R. Parts 430, 431, and 433.
24. Medical assistance available under Medicaid is defined by 42 U.S.C, § 1396d, 33 Vt.
Stat. §§ 1901 et seq.. Conn. Gen. Stat. §§ 17b-220 et seq., Mass. Gen. Laws ch. 118E, §§ 10 to
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lOg, and Neb. Rev. Stat. § 68-911. See also 42 C.RR. § 433.56. Subject to State regulations,
vendors of medical services seeking reimbursement must use claim forms and standardized
coding of medical services as required by Vt. Admm. Code 12-7-1:7105,2, Conn. Agencies Regs.
§ 17b-262-509, 130 CMR § 450.302, and 471 Neb. Admin. Code § 3-003.01. See generallv Vt.
Admin. Code 12-7-1:7100 et seq., Conn. Agencies Regs. § 17b-262-499 to 510, 130 CM.R. ch.
450, and 471 Neb. Admin. Code ch. 3,
25. Services must be carried out in the most efficient marmer so that separate procedures that
are component paifs of a larger procedme are ordinarily 'performed together and subject to a
unified charge. See, e.g., 42 C.F.R. § 431.960(c)(3)(v). All services provided by vendors must be
medically necessary. Vt. Admin. Code 12-7-1:7105.2; Conn. Agencies Regs, § 17b-262-531(g);
130 CM.R. 450.204; 471 Neb. Admin. Code § 1-002, 1-002.02A. Reimbursement for those
services is conditioned upon compliance with Medicaid policies and procedures. Vt. Admin.
Code 12-7-1:7105.2; Conn. Agencies Regs. § 17b-262-526; 130 CM.R. 450.212; 471 Neb.
Admin. Code § 2-001.03.
26. Vendors must maintain a uniform classification of accounts and submit certified
statements.

Participation in Medicaid requires providers and vendors to accept Medicaid

reimbursements as payment in full, meaning that once a payment is received fi'om Medicaid for a
given service, no further clauns for that service may be submitted to Medicaid, nor may any
further bills for that service be imposed on the beneficiary. See, e.g., 42 C.F.R. § 447.15.
27. Participation ni Medicaid also requires' providers and vendors to comply with all
conti-actual terms and Medicaid policies imposed by federal and state rules and regulations. Vt.
Admin. Code 12-7-1:7106.2; Conn. Agencies Regs. § 17b-262-526; 130 CM.R. 450.212; 471
Neb. Admin. Code § 2-001.03.

Providers or vendors that fail to comply with Medicaid

regulations or contractual obligations may be subject to recoupment of payments by the State(s).
Vt. Admin. Code 12-7-1:7106.3; Conn. Agencies Regs. § 17b-262-533; 130 CM.R. 450.238;
471 Neb. Admin. Code § 2-002.03.
28. Medical records of providers and vendors must include documentation establishing the
medical necessity of services for which reimbursement has or will be sought. Vt. Admin. Code
12-7-1:7105.2; Coim. Agencies Regs. § 17b-262-526; 130 CM.R. 450.205; 471 Neb. Admin.
Code § 3-003.02. Physician charges may not exceed a percentage of the usual and customary
charges for the service. Vt. Admin. Code 12-6-4:8; Conn. Agencies Regs. § 17b-262-526; 130
CM.R. 450.130; 471 Neb. Admin. Code § 2-002.03. Certain beneficiaries of Medicaid may be
requked to pay nominal copayments, depending on their financial means. Vt. Admin. Code 12-3211:4161; Conn. Agencies Regs. § 17b-262-526; 130 CM.R. 450.238; 471 Neb. Admm. Code §
3-008.01. These copayments are generally in the range of $3.00 to $8.00.
29. Payment of Medicaid benefits must be coordinated with Part B of Medicare and other
payers. 42 CKR. § 431.625; 42 C.RR. § 433.135, etseq.: 42 C.RR. § 447.20. Unless otherwise
required by federal law, Medicaid is always the payer of last resort. 33 Vt. Stat. § 1908(b);
Corm. Gen. Stat. §§ 17b-265; Mass. Gen. Laws ch. 118E, § 23; and 471 Neb. Admin. Code § 3004.03.
30. Wlien a vendor receives a third party payment after Medicaid has made a reimbursement
for a service, the vendor must notify Medicaid and refimd the payment or request a set-off
against future reimbuisements in a timely fashion. Vt. Admin. Code 12-6-4:9; Coim, Agencies
Regs. § 17b-262-526; 130 CM.R. 450.235, 450.238; 471 Neb. Admhi. Code § 3-004.11. States
are requked to attempt to recover Medicaid overpayments. 42 C.RR. §§ 447,30, 447.31.
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31. Medicaid and Medicare are subject to essentially the same anti-fraud and anti-kickback
legislation. 42 U.S.C. §§ 1320a-7b(a)(6), (d)(1), and (f)(2). These restrictions forbid payment of
illegal remuneration and imposition of excessive charges. Id. A provider or a physician
engaging in prohibited activities that result in submission of claims for excessive charges or for
unnecessary medical services may be excluded from participation in federallyftmdedhealth care
benefit programs, including Medicaid. 42U.S,C. § 1320a-7.
32. Fraudulent or improper practices justifying recoupment or other sanctions include
noncompliance with contractual terms, excessive

billing or overcharges,

billing for

undocumented services, knowingly providing incomplete or inaccurate information, persistent
maintenance of poor records, and falsifying certifications. Vt. Admin. Code 12-7-1:7106.2;
Conn. Agencies Regs. § 17b-262-525; 130 CM.R. 450.307; 471 Neb. Admin. Code § 3-003.02.
In all relevant States, Medicaid providers are not permitted to offer Medicaid beneficiaries any
enticement or services for the purpose of inducing utilization of benefits. See, e,g,, 42 U.S.C §
1320a-7b(b)(2)(B).
33. The United States government appropriates fonds to maintain additional health care
benefit programs, such as Tricare, Champva, or Champus, pursuant to 10 U.S.C. §§ 1071,
1072(4), 1072(7), 1076, 1086, 1095, 1097, 1111 (Supp. 2012), and 38 U.S.C § 1713. See also
32 C.RR. §§ 199.1(a), (e); 38 C.RR. § 17.270. Champus, a supplemental program, 32 C.F.R. §
199.16(a), does not apply in geographical areas in which Tricare is implemented. 32 C.F.R. §
199.4(a)(l)(ii).

Champva is a secondary payer to Medicare Parts A and B. 38 CF.R. §

17.271(b).
34. As provided by statute, 10 U.S.C §§ 1074, 1111(a), and 1113(a), Tricaie is a federally
fianded program providing health care benelBts to the spouses and unmaitied childi'en of active

duty and retired service members, certain reservists on active duty, unmarried spouses and
cliildren of deceased service members, and retired service members. 32 C.F.R. § 199.4(a).
Tricare is a comprehensive managed health care program. 32 C.F.R. § 199.17(a).
35. Pursuant to 10 U.S.C. §§ 1074(c)(2)(B) and 1079(p)(2), fiscal intermediaries ar-e used to
process claims for Tricare benefits. Under contracts for medical services payable by Tricare,
treatment must be medically necessary. 10 U.S.C. §§ 1079(a)(13), (o)(l). The standard form for
the submission of claims is prescribed by regulation under the authority of 10 U.S.C. § 1106(a).
The methods for payment are provided by regulation, 10 U.S.C. § 1079(c), and authorized by 10
U.S.C. § 1097b(a), but may not exceed an amount equal to the local fee for the service; Tricare
payments generally conform to reimbursements paid under Part B of Medicare. 10 U.S.C. §
1079(h)(1).
36. Deductibles and copayments are to be paid to the provider or physician as required by
regulation.

10 U.S.C. §§ 1079(h)(4)(B), 0)(3); 10 U.S.C. § 1097(e).

Moreover, careM

coordination of benefits is required under 10 U.S.C. §§ 10790)(2), 1086(d), and 1097(d). See
also 32 C.F.R. §§ 199.11(f)(3), 199.12,199.17. EiToneous payments resulting in overpayment of
- benefits may be recouped by the United States. 32 CKR. § 199.11.
37. "Clean" claims filed for Tricare reimbui-sements are paid in a timely manner. 10 U.S.C. §
1095c(a). Deductibles may only be waived as provided by regulation. 10 U.S.C. § 1095d(a). As
with other health care benefit programs, the United States has the statutory authority to collect
from third party payers to recover health care expenditures that might be expected to be
remibursed by a third party payer. 10 U.S.C. § 1095(a)(1); 32 C.RR. § 199.17; 32 C.F.R., Part
220. Tricare may pay such clauns before seeking reimbursement from a third party payer. 10
U.S.C. § 1095b(a).
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38. Acting for the United States through the Department of Health and Human Sei-vices, the
Centers for Medicare and Medicaid Services (CMS, formerly the Health Care Fmance
Administration (HCFA)) administers the Medicare and Medicaid programs and has the authority
to promulgate regulations, 42 U.S.C. § 139$hh(a)(l); 42 C.F.R. § 400.200. CMS makes
periodic payments to providers and physicians who submit clauns under Medicare
reimbuisement provisions, '42 U.S.C. § 13951(a); 42 C.F.R., Parts 414, 415, and 424. Pursuant
to statutory authority, CMS obtains the services of intermediaries to process and pay claims by
providers and physicians seeking reimbursement under the Medicare statute. 42 U.S.C. § 1395u.
39. Specific types of medical services and supplies are covered under Medicare Part B.
Benefits include physicians' services as well as incidental services and supplies commonly
provided in the performance of physicians' semces and also certain diagnostic services, 42
U.S.C. §§ 1395k(a), 1395x(q), 1395w-4(f)(4)(A) (physicians' reimbursable services), and
1395xx(a)(l). See generallv 42 C.RR. Parts 410, 411, 414,415, and 422.
40. Under Medicare Part B, a physician has two options for receiving payment for medical
services to Medicare beneficiaries. A physician may take an assigmnent of the coverage from a
qualified patient to obtam reimbursement under Medicare. 42 U.S.C. 1395u(h)(l); 42 U.S.C. §
1395u(i); 42 C.F.R. § 414.20. Physicians may become participating physicians and accept
assignments under 42 U.S.C. § 1395u(h).
41. Participating providers and physicians are required to follow bilUng, accormting, and
documentation requirements imposed by regulations and the fiscal intermediary. 42 U.S.C. §
1320c-5(a); 42 C.F.R. § 424.5. Alternatively a physician may decline to accept assignment and
obtain a fee schedule amount plus the beneficiary's coinsm-ance and any difference between the
physician's char-ge and the fee schedule amount, up to 115 percent of said fee schedule amount.

See, e.g., 42"U.S.C. § i395w-4(g)(2)(C); 42 C.F.R. § 400.202. Physicians declinmgto become
participating physicians may accept or decline assignment on a case-by-ca^e basis.
42. With the exception of required deductibles and coinsurance payments, participating
physicians and providers are required by statute to accept payments from Medicare for health
care ser-vices as payment in full for those services; neither beneficiaries nor other benefit
programs may be charged by a participating provider or physician for a health care service for
which the participating provider or physician has already accepted a payment from Medicare,
with the exception of the required deductibles and coinsurance payments mentioned above. 42
U.S.C. §§ 1395i(a)(l), 1395u(h); see also 42 C.RR. §§ 412.404,412.422.
43. The Medicare statute controlling payments und6r Part B establishes the schedule for
reimbursement of physicians' services. 42 U.S.C. § 1395w-4; 42 C.RR. Part 414, subpart B; 42
C.F.R. Part 405, subpart E; 42 C.F.R. Part 415, subpart C. The relative values of the components
makmg up a physician's services are defined in 42 U.S.C. § 1395w-4(c) and 42 C.RR. § 414.22.
Further-, 42 U.S.C. § 1395w-4(b)(l) determines the payments for mental health care services.
44. The Medicare statute reqrrires the creation of regulations controlling the factors used to
determine the level of payments for var-ious physician services to Medicare beneficiaries. 42
U.S.C. § 1395u(b)(8); 42 U.S.C. § 1395w-4(c)(5); 42 C.RR. Part 414. Providers and physicians
bill services according to designated code numbers con-esponding to the level of medical service
provided. 42 C.F.R. §§ 405.512, 414.40, and 424.32(a)(2). A list of five-digit codes is contamed
in the American Medical Association's Current Procedures Terminology Manual (CPT Manual).
45. Under the statutorily mandated regulatory system establishing five-digit billmg codes for
use in making Medicare claims for reimbursement, various codes and modifiers are used to
designate the level of service provided. 42 U.S.C. § 1395w-4(c)(4). For instance, consistent
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with statutory definitions of the components of services, a "26 modifier" indicates that a
physician delivered solely professional as distinct from technical components of a test or
procedure and did not perform and integrated or "global" service.

Charges having a "26

modifier" are compensated at a lesser rate.
46. Under Medicare Part B, providers of services to aird physicians treating Medicare
beneficiaries submit claims for reimbursement to a Medicare carrier or fiscal intermediary on
forms numbered "CMS-1450" and "CMS-1500," respectively 42 U.S.C. § 1395m(a); 42 U.S.C.
.§ 1395w-4(g)(4)(A); 42 CF.R. Part 424, subpart C; 42 CF.R. §§ 424.5(a), 424.32. These forms
reqmre the provider of services or physician to provide an identification number, patient
information, and the five-digit code identifying the services for which reimbursement is sought,
Forms CMS-1450 and CMS-1500 list those services provided to a single patient and may include
a number of codes for treatment, but each constitutes a single claim for reimbursement.
'

47. Likewise, physicians or providers of VA benefits must complete a claun form to obtain

reimbursement for covered services. This form is designated VA Form 10-583. 38 C.F.R, §
17.124.
48. The Medicare Secondary Payer provisions require physicians and providers to submit
claims by priority so that Medicare will only pay after primary payers have satisfied thenobligations. 42 U.S.C. § 1395w-4(g)(3)(A); 42 U.S.C. § 1395y(b). The purpose of the Medicare
Secondary Payer provisions is to prevent Medicare from becoming the primary payer so as to
reduce Medicare costs. An overpayment will result when the secondary payer provisions are not
properly applied.
49. The United States is statutorily prohibited from paymg as the primary payer when other
payers may reasonably be expected to pay a claim.

Secondary payer provisions must be

coordinated among federally funded and private payers. 32 C.F.R. § 199.2(b); 32 C.RR. § 199.8;
32 C.RR. Part 220; 38 C.RR. § 17.277; 42 C.RR. Part 411, subparts B thi-ongh H; 42 C.RR. §§
422.106,422.108.
50. As with other federal health care benefit programs, Parts A and B of the Medicare statutes
contain deductible and coinsurance provisions so that Medicare does not pay the full cost of
health care provided to beneficiaries. 42 U.S.C. § 1395e; 32 C.RR. § 199.17; 38 C.RR. §§
17.108, 17.110, 17.111, and 17.274; 42 C.F.R. §§ 410.160, 422.304, and 489.30. Routinely
failing to collect these deductibles and coinsurance payments shifts the cost of health care to
Medicare and constitutes an impermissible discount or inducement for that class of beneficiaries
ftom whom deductibles and coinsurance payments are not collected and promotes overutillzation
of Medicai-e. 42 U.S.C. § 1320a-7b(a); 42 C.F.R; §§ 410.152(a), 410.160, and 424.55(b)(2)(ii).
51. Under 42 U.S.C. § 1320a-7b(a)(3), providers and physicians taking Medicare
assignments as well as beneficiaries themselves have a statutorily created duty to disclose
overpayments and billing errors to the Medicare carrier or fiscal intermediary. See also 42
C.RR. §§ 401.601(d), 411.353(d); 42 C.RR. Part 405, subpart C. Aprovider or physician may
not collect any amount not authorized by statute or regulation and such amounts must be
refunded as appropriate. 42 C.F.R. §§ 489.40, 489.41. Under 42 U.S.C. § 1320a-7b(a)(3),
intentional concealment of or intentional failure to disclose such overpayments or billing errors
is a felony.
52. When CMS pays a claim for semces not provided or medically necessary, or when CMS
has overpaid claims for any of a variety of reasons, including duplicate processing of charges,
rncprtect application of deductibles or coinsurance, uncovered services, services provided by a
practitioner not qualified for reimbursement, sei-vices for which the charge is unreasonable, or
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payments to physicians who have previously collected more than the deductible or coinsurance
from a beneficiary, or as a result of the retention of duplicate payments, a refund is due to and a
debt is created in favor of CMS. 42 U.S.C. § 1395u(i)(3); 42 C.RR. § 411.408. hi such cases,
the overpayment is subject to recoupment. 42 U.S.C. § 1395gg. See generallv 42 C.RR. Part
405, subpart C. CMS is entitled to collect mterest on overpayments. 42 U.S.C. 13951(j). In
addition, contractual obhgations with CMS carriers or fiscal intermediaries require physicians to
refund overpayments to such cariiers and intermediaries. See, e.g., 42 U.S.C, § 1395u.
53. A provider of health care services or a physician is not peiinitted to offer discormts to
other payers that are not also offered to Medicare or Medicaid. 42 U.S.C. §§ 1320a-7a(a)(5),
1320a-7b(b)(3)(A), 1320a-7(b)(6).

Impermissible discounts include routine waivers of

coinsurance payments. See, e.g., 42 U.S.C. § 1320a-7b(b)(3)(D).
C. The Retreat's Business and Organization
54. The Retreat is an organization that provides mental health cai-e and substance abuse
services, and is a "provider" or "provider of services" within the meaning of 42 U.S.C. §
1395x(u), 42 C.RR. §§ 400.202 and 405,902, and an "authorized provider" within the meaning
of 32 C.RR. § 199.6. The Reti-eat provides inpatient and outpatient mental health care services to
children, adolescents, adults, including veterans.
• 55. The Retreat's Patient Financial Semces Department is responsible for handling billing
and accounting for receipts, reimbursements, and refimds. Employees in this department include
staff denominated Patient Account Representatives (PARs), whose duties primarily deal with
claims processing, accountuig, clauns appeals, and collections.

56. Robert E. Simpson, Jr., MPH, jpSW is President and Cliief Executive Officer of the
Retreat, and has occupied this position from approximately 2006 until the time of fdmg this
Complaint.
57. John Biaha is Chief Financial Officer and Senior Vice President of the Retreat, and has
occupied this position hom approximately 2004 until the tune of filing this Complaint. Mr,
Blaha was hired in 2004 as Vice President and Chief Financial Officer and m 2010 was named
Senior Vice President and Chief Fmancial Officer.
58. Lisa Dixon is the Controller and has occupied this position from approxmiately
December 2000 until the time of filing this Complaint.
59. Jeffiey Conigan is Vice President of Human Resources and has occupied this position
from approximately October 2010 on an interim basis and in January 2011 was appointed to the
position officially and has held this position until the time of filing this Complaint.
60. Jennifer Broussard, Manager of the Retreat's Patient Financial Services Department,
reports directly to . John Blaha, Chief Financial Offrcer and Senior Vice President. Ms. Broussaid
has worked at the Retreat for approxiriiately 14 years and has worked as the Manager for the
majority of time at issue in this Complaint.
61. Clare Bokum is the Retreat's Fiscal Case Specialist/Patient Financial Counselor and has
occupied tliis position fiom approximately 1994 until the time of filing of this Complaint. Ms.
Bokum during her tenure has also served as an interim or acting Manager of Patient Financial
Services at certain times of her employment.
62. Rose Dietz is the Retreat's Cash Applications Specialist (aka "Cash Poster") and has
occupied tliis position from approximately 2000 until the time of filmg of this Complaint.
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