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Gregory J. Marshall (#019886) 
Amanda Z. Weaver (#034644) 
SNELL & WILMER L.L.P. 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
Telephone:  602.382.6000 
gmarshall@swlaw.com 
aweaver@swlaw.com 
Attorneys for Defendants U.S. Bank National 
Association and Hilda H. Chavez 

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 

PETER S. DAVIS, as Receiver of 
DENSCO INVESTMENT 
CORPORATION, an Arizona corporation, 
 

Plaintiff, 
 

v. 
 
U.S. BANK, NA, a national banking 
organization; HILDA H. CHAVEZ and 
JOHN DOE CHAVEZ, a married couple; 
JP MORGAN CHASE BANK, N.A., a 
national banking organization; 
SAMANTHA NELSON f/k/a 
SAMANTHA KUMBALECK and 
KRISTOFER NELSON, a married couple; 
and VIKRAM DADLANI and JANE DOE 
DADLANI, a married couple. 
 

Defendants. 
 

No. CV2019-011499 
 
MOTION TO DISMISS FIRST 
AMENDED COMPLAINT 
 
(Assigned to the Hon. Daniel Martin) 
 
(Oral Argument Requested) 

In accordance with Ariz. R. Civ. P. 9(b) and 12(b)(6), Defendants U.S. Bank 

National Association (“U.S. Bank”) and Hilda H. Chavez (collectively, the “U.S. Bank 

Defendants”) move to dismiss the First Amended Complaint as against them.  A 

certificate of good-faith conferral is attached pursuant to Rules 8.1(e)(4) and 7.1(h), Ariz. 

R. Civ. P.  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. PLAINTIFF’S ALLEGATIONS 

Plaintiff DenSco Investment Corporation (“DenSco”) was an investment company 

that made “hard money loans” to third parties, who would use the funds to purchase 

Clerk of the Superior Court
*** Electronically Filed ***

T. Hays, Deputy
5/6/2020 4:11:00 PM
Filing ID 11635079
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homes in foreclosure at trustee’s sales.  First Am. Compl., ¶ 1.  DenSco now sues U.S. 

Bank and others for allegedly aiding and abetting a fraud perpetrated by one of the 

individuals to whom it loaned money – Yomtov Scott Menaged, and his controlled 

businesses, Easy Investments, LLC and Arizona Home Foreclosures, LLC.1  Id. ¶¶ 16-

114, 222-29.   

Unlike the original Complaint, the First Amended Complaint attempts to separate 

Menaged’s fraud into two independent schemes.  Id. ¶¶ 22-23, 48.  According to the 

allegations, the “First Fraud” occurred between 2011 and 2013, when Menaged obtained 

loans from DenSco and a third party to purchase the same foreclosed homes, and 

Menaged promised to perfect DenSco’s liens against those homes in first position, but 

instead recorded its liens in inferior positions.  Id. ¶¶ 23-25.  DenSco allegedly discovered 

the “First Fraud” in November 2013, and thereafter DenSco (through its principal, 

Chittick) entered into a Forbearance Agreement in April 2014 with Menaged, whereby 

Menaged agreed to repay DenSco, and DenSco continued to lend money to Menaged to 

purchase more foreclosed homes.  Id. ¶¶ 23, 35, 37.   

The “Second Fraud” allegedly commenced in December 2012.2  As to U.S. Bank, 

it was allegedly conducted as follows:  DenSco wired funds to Menaged’s U.S. Bank 

accounts.  Id. ¶ 95.  Menaged (or his assistant, Veronica Castro) would request U.S. Bank 

to issue cashiers’ checks in the amounts of the purchase price of the homes Menaged 

intended to purchase with those funds.  Id. ¶¶ 88, 93, 99-101, 133.  Menaged would email 

photographs of the cashiers’ checks to DenSco, supposedly as proof that the funds were 

used to purchase foreclosed homes.  Id. ¶¶ 109-11.  Menaged would then redeposit the 

                                              
1 The United States indicted Menaged in 2017, id. ¶ 32, who pled guilty to several counts 
and was sentenced to 17 years in prison, id. ¶¶ 34-35.    
2 As to the timing, the allegations are actually inconsistent.  Plaintiff alleges in several 
paragraphs that Menaged conducted the Second Fraud between December 2012 and April 
2014, but in other places alleges that it commenced in January 2014.  Cf., e.g.,  First Am. 
Compl., ¶¶ 88 and 133 with ¶¶ 47-49.  Upon conferral, DenSco’s counsel confirmed that 
the former allegations are incorrect, and that the Second Fraud allegedly commenced in 
January 2014.  The U.S. Bank Defendants offered to stipulate to DenSco’s further 
amendment to rectify these errors, but DenSco declined.  
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cashiers’ checks into the accounts from which they were drawn instead of purchasing the 

foreclosed homes.  Id. ¶¶ 112-13.   

The allegations are that U.S. Bank issued and redeposited at Menaged’s request 41 

cashiers’ checks totaling $6,931,048 between December 2012 and April 2014.  Id. ¶¶ 114, 

133.  In doing so, DenSco alleges that U.S. Bank aided and abetted Menaged in 

defrauding DenSco.  DenSco filed its original Complaint over 6 ½ years later, on August 

16, 2019.3   For the following reasons, the U.S. Bank Defendants now move to dismiss the 

First Amended Complaint as against them.   

II. LEGAL STANDARD 

In evaluating a motion to dismiss, the Court need not accept as true conclusory 

allegations, unwarranted deductions of fact, unreasonable inferences, or legal conclusions 

cast in the form of factual allegations, if those conclusions cannot be drawn from the facts 

alleged.  See, e.g., Johnson Int’l, Inc. v. City of Phoenix, 192 Ariz. 466, 470 ¶ 19 (App. 

1998); Aldabbagh v. Ariz. Dep’t of Liquor Licenses & Control, 162 Ariz. 415, 417-18 

(App. 1989).  A formulaic recitation of the elements of a cause of action is not sufficient.  

Dube v. Likins, 216 Ariz. 406, 424 ¶ 14 (App. 2007) (Howard, P.J., supplementing 

opinion); see also Ariz. R. Civ. P. 8(a)(2) (requiring a short and plain statement of the 

claim showing pleader is entitled to relief).   

Further, when aiding and abetting is premised on fraud, the allegations must be 

pled with particularity.  See Ariz. R. Civ. P. 9(b) (“In alleging fraud or mistake, a party 

must state with particularity the circumstances constituting fraud or mistake.”); see also 

Spudnuts, Inc. v. Lane, 131 Ariz. 424, 425-26 (1982) (observing that Rule 9(b)’s 

requirement to state circumstances with particularity applies when “fraud is claimed as a 

basis of an action for damages”); In re Ariz. Theranos, Inc., Litig., 256 F. Supp. 3d 1009, 

1035 (D. Ariz. 2017) (granting motion to dismiss for claim of aiding and abetting fraud 

                                              
3 In addition to this action, DenSco has filed at least three other actions seeking to recoup 
losses and other funds, including one against DenSco’s prior attorneys pending before this 
Court.  See Davis v. Clark Hill, CV2017-013832; see also Davis v. Smith, et al., CV2019-
057398; Davis v. Fischer Family Holdings, L.L.C., CV2018-052830. 
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for failure to satisfy particularity requirements under identical federal rule because “the 

claim [wa]s grounded in fraud”), on reconsideration in part on other grounds, 2017 WL 

4337340 (Sept. 29, 2017). 

III. ARGUMENT 

A. DenSco’s Claim Against U.S. Bank Is Time-Barred. 

Claims for aiding and abetting fraud have a three-year statute of limitations.  

A.R.S. § 12-543(3); see also, e.g., Kisner v. Broome, No. 1 CA-CV 16-0502, 2017 WL 

6462245, at *7 ¶ 31 (Ariz. App. Dec. 19, 2017) (confirming that statute of limitations for 

aiding and abetting claim is same as for underlying action).  Because U.S. Bank’s alleged 

“aiding and abetting” conduct ended in April 2014 (see First Am. Compl. ¶ 139 (alleging 

that from April 2014 onward, Menaged started banking with co-defendant Chase)), 

DenSco’s claim against the U.S. Bank Defendants filed over 6 ½ years later is untimely 

by more than two years.  See Montano v. Browning, 202 Ariz. 544, 546 ¶ 4 (App. 2002) 

(“[C]laims that are clearly brought outside the relevant limitations period are conclusively 

barred.”). 

DenSco had the requisite minimum knowledge of the underlying fraud, and U.S. 

Bank’s purported role, no later than April 2014, when Chittick executed the Forbearance 

Agreement.  “A plaintiff need not know all the facts underlying a cause of action to 

trigger accrual[, b]ut the plaintiff must at least possess a minimum requisite of knowledge 

sufficient to identify that a wrong occurred and caused injury.”  Thompson v. Pima Cty., 

226 Ariz. 42, 46 ¶ 12 (App. 2010) (emphasis original) (citing Doe v. Roe, 191 Ariz. 313, 

323 ¶ 32 (1998)).  That is, the “relevant inquiry is when did a plaintiff’s knowledge, 

understanding, and acceptance in the aggregate provide sufficient facts to constitute a 

cause of action.”  Thompson, 226 Ariz. at 46 ¶ 12 (internal quotation marks and citation 

omitted); Nelson v. Allen, No. 1 CA-CV 17-0041, 2018 WL 1417610, at *2 (Ariz. App. 

Mar. 22, 2018) (citing Thompson in granting motion to dismiss).   

Regardless, even taking DenSco’s characterization of two separate frauds on its 

face, DenSco still has no timely claim.  Despite DenSco’s allegations that Chittick had no 
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knowledge of the Second Fraud before July 2016, First Am. Compl. ¶¶ 68-69, an aiding 

and abetting claim accrues when a plaintiff knows or in the exercise of “reasonable 

diligence should know” of a defendant’s alleged wrongful conduct.  See ELM Ret. Ctr., 

LP v. Callaway, 226 Ariz. 287, 290 ¶ 12 (App. 2010) (quoting Doe v. Roe, 191 Ariz. 313, 

324 ¶ 12 (1998)).  As shown below, any diligence at all on DenSco’s part would have 

revealed Menaged’s “Second Fraud” shortly after it allegedly commenced—particularly 

considering its knowledge of Menaged’s “First Fraud”—so DenSco cannot shelter in its 

ignorance to escape the statute of limitations. 

1. There is no meaningful distinction between the “First” and “Second” 
Frauds; DenSco knew of the fraudulent activity by April 2014. 

As to what was known and when, DenSco has pled itself out of a timely claim.  

Thompson, 226 Ariz. at 46 ¶ 12 (“[W]hen did a plaintiff’s knowledge, understanding, and 

acceptance in the aggregate provide sufficient facts to constitute a cause of action.”).  

Throughout the entire course of Menaged’s fraud (which DenSco tries, unsuccessfully, to 

separate into two independent frauds), DenSco lent money to Menaged to purchase 

foreclosed homes in exchange for their repayment and a perfected first position security 

interest in those homes.  First Am. Compl. ¶¶ 25, 94.  Instead, contrary to Menaged’s 

promises, DenSco did not receive first position liens.  Therefore, regardless of how 

DenSco attempts to distinguish the First and Second Frauds, Menaged’s fraud comprised 

precisely the same means and ends:  DenSco transmitted funds to Menaged, who falsely 

represented that DenSco would be the first lienholder on deeds of trust for homes 

purchased through foreclosure sales, when in fact, DenSco was not.   

While DenSco recasts Menaged’s fraud as two independent schemes, suggesting 

that DenSco’s admitted knowledge of the First Fraud is not knowledge of the Second, the 

Count is not bound by DenSco’s characterizations of the factual allegations.  See, e.g., 

Johnson Int’l, Inc., 192 Ariz. at 470 ¶ 19 (“[W]e need not rely on conclusions of law or 

unwarranted deductions of fact.” (internal quotation marks and citation omitted)); see 

also, e.g., State v. Suarez, 137 Ariz. 368, 373 (App. 1983) (acknowledging that, with 



 

 

- 6 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
O

n
e 

A
ri

zo
n

a 
C

en
te

r,
 4

0
0

 E
. 

V
an

 B
u

re
n

, 
S

u
it

e 
1

9
0

0
 

P
h

o
en

ix
, 

A
ri

zo
n

a 
 8

5
0

0
4

-2
2

0
2

 
6

0
2

.3
8

2
.6

0
0

0
 

reference to a “scheme … to defraud,” the wrongdoer’s plan to defraud the victim “was 

manifested in a course of conduct involving numerous transactions”); Bajorat v. 

Columbia-Breckenridge Dev. Corp., 944 F. Supp. 1371, 1383 (N.D. Ill. 1996) (finding 

that attempt to allege multiple RICO counts instead “appear[ed] to be part of a single 

scheme and transaction from which plaintiffs suffered identical injuries,” because “[w]hile 

it may have taken a period of two or three years to accomplish, plaintiffs suffered, in 

essence, only one injury each”); Sec. & Exch. Comm’n v. Riel, 282 F. Supp. 3d 499, 528 

(N.D.N.Y. 2017) (assessing single monetary penalty for SEC violations where violations 

“arose from a single scheme or plan” and citing cases (quoting SEC v. Garfield Taylor, 

Inc., 134 F. Supp. 3d 107, 110 (D.D.C. 2015))); cf. also Ariz. R. Civ. P. 15(c)(1) (setting 

forth that “[a]n amendment relates back to the date of the original pleading if the 

amendment asserts a claim or defense that arose out of the conduct, transaction, or 

occurrence set forth, or attempted to be set forth, in the original pleading”).   

Because the First and Second Frauds are nothing more than DenSco’s monikers for 

the same fraudulent scheme, the facts as affirmatively pled demonstrate that DenSco had 

actual knowledge of Menaged’s fraud as early as November 27, 2013, but certainly no 

later than April 16, 2014, the same month that U.S. Bank’s alleged “aiding and abetting” 

conduct had ended.  According to the allegations, Menaged met with Chittick on the 

former date “about the facts and circumstances of the First Fraud,” (albeit lying about his 

own involvement), First Am. Compl. ¶¶ 27-28, and DenSco and Menaged executed the 

Forbearance Agreement, id. ¶ 35, on April 16, 2014.  That is, through the April 16, 2014 

Forbearance Agreement, DenSco affirmatively demonstrated its knowledge of Menaged’s 

fraud, the mechanism by which it occurred, and the injury caused.4   

                                              
4 Specifically, the Forbearance Agreement followed a “fraud” in which “as many as 52 
loans” were not “secured through first position trust deeds,” and for which “Chittick 
[DenSco’s managing and sole member] had allowed the fraud committed by [Menaged’s 
companies] to have occurred, by . . . wiring funds directly to Menaged.”  Compl., Davis 
v. Clark Hill, CV2017-013832, ¶¶ 54, 57, 64, 87 (emphasis added).  The Court may 
consider the Forbearance Agreement without converting this motion into one for summary 
judgment, as the Receiver previously filed it with this Court.  See Ex. 113 to SOF in 
support of Mot. for Determination that Pl. has Made a Prima Facie Case for Punitive 
Damages for Aiding and Abetting Breach of Fiduciary Duty, Davis v. Clark Hill, 
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It does not matter when the Receiver was appointed, or what actions he undertook 

after his appointment.  The discovery rule does not apply when the record demonstrates 

that a plaintiff was aware of the facts underlying the cause of action at the time of the 

injury.  Larue v. Brown, 235 Ariz. 440, 444 ¶ 17 (App. 2014); see also id. (“[A] plaintiff 

cannot seek application of the discovery rule where pleadings indicate his knowledge ….” 

(quoting Phillips v. World Publ’g Co., 822 F. Supp. 2d 1114, 1122 (W.D. Wash. 2011))).  

DenSco was aware of Menaged’s fraudulent scheme and U.S. Bank’s relationship with 

Menaged more than three years prior to the filing of the original Complaint (before May 

2014, when the Complaint was filed in August 2019).  As the allegations themselves 

establish the time-bar, Plaintiff has pled itself out of a timely claim against the U.S. Bank 

Defendants. 

2. Regardless, DenSco’s failure to exercise reasonable diligence precludes 
DenSco from sheltering under the discovery rule.   

Yet, even taking DenSco’s characterization of separate and independent frauds at 

face value, DenSco still has no timely claim against the U.S. Bank Defendants:  although 

the First Amended Complaint alleges that Chittick did not know of what DenSco calls the 

“Second Fraud” before July 2016, First Am. Compl. ¶¶ 68-69, the discovery rule cannot 

save its claim, as the exercise of reasonable diligence by DenSco and its principal Chittick 

surely would have resulted in DenSco discovering its claim against U.S. Bank shortly 

after the “Second Fraud” commenced, and certainly no later than April 2014 when 

DenSco entered into the Forbearance Agreement. 

                                              
CV2017-013832, at DIC00107732 ¶ G (a courtesy copy of which is attached as Exhibit 
A).  See also Coleman v. City of Mesa, 230 Ariz. 352, 356 ¶ 9 (2012) (“[P]ublic records 
regarding matters referenced in a complaint, are not ‘outside the pleading,’ and courts 
may consider such documents without converting a Rule 12(b)(6) motion into a summary 
judgment motion.”); Strategic Dev. & Constr., Inc. v. 7th & Roosevelt Partners, LLC, 224 
Ariz. 60, 64 ¶ 13 (App. 2010) (“[A] Rule 12(b)(6) motion that presents a document that is 
a matter of public record need not be treated as a motion for summary judgment.”); id. 
(citing in support Intermedics, Inc. v. Ventritex, Inc., 775 F. Supp. 1258, 1261 (N.D. Cal. 
1991)); Intermedics, Inc., 775 F. Supp. at 1261 (confirming that previous court filings are 
matters of public record). 
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The discovery rule “does not permit a party to hide behind its ignorance when 

reasonable investigation would have alerted it to the claim.  Instead, a tort claim accrues 

when a plaintiff knows or ‘with reasonable diligence should know’ of the defendant’s 

wrongful conduct.”  ELM Ret. Ctr., LP v. Callaway, 226 Ariz. 287, 290 ¶ 12 (App. 2010) 

(internal citation omitted) (quoting Doe v. Roe, 191 Ariz. 313, 324 ¶ 12 (1998)).  As such, 

for the discovery rule to extend the normal operation of the statute of limitations, the 

“common thread” is that “[t]he injury or the act causing the injury, or both, [must] have 

been difficult for the plaintiff to detect.”  Id. (quoting Gust, Rosenfeld & Henderson v. 

Prudential Ins. Co., 182 Ariz. 586, 589 (1995)).  The alleged wrongs DenSco now 

complains of were straightforward and easy to detect, particularly in light of the fact that 

DenSco knew it was being defrauded.   

The allegations regarding the Second Fraud are that Menaged “misrepresented to 

DenSco” that he was the winning bidder on properties sold at trustee’s sales, and as part 

of his scheme provided “the address of the Identified Property” to “request financing from 

DenSco,” and then “would falsify a trustee’s sale receipt purporting to evidence the 

purchase of a real property that never happened.”  First Am. Compl. ¶¶ 51, 94, 112.  But 

any diligence at all on the part of DenSco would have revealed that Menaged was not 

using DenSco’s funds to purchase foreclosed homes, much less perfecting DenSco’s lien 

positions in them, because such transactions are recorded in the public land records, which 

are accessible to the public on-line.5  Simply put, DenSco cannot shelter in the discovery 

                                              
5 Transfers of real property following foreclosures are accomplished through the recording 
of Trustee Deeds in the public land records, and the priority of lien positions are 
established by recording Deeds of Trust.  See, e.g., A.R.S. § 33-411.01 (“Any document 
evidencing the sale, or other transfer of real estate or any legal or equitable interest 
therein, excluding leases, shall be recorded by the transferor in the county in which the 
property is located and within sixty days of the transfer.”); A.R.S. § 33-705 (“A mortgage 
or deed of trust that is given as security for a loan made to purchase the real property that 
is encumbered by the mortgage or deed of trust has priority over all other liens and 
encumbrances that are incurred against the purchaser before acquiring title to the real 
property.”).   
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rule when reasonable diligence would have undeniably uncovered the “Second Fraud” 

shortly after it commenced, in January 2014 .6   

Other states and jurisdictions recognize this point.  For example, the District of 

Minnesota observed that, although “[t]he discovery rule tolls the statute of limitations 

until a plaintiff knew or reasonably should have known, in the exercise of reasonable 

diligence, of the facts necessary to support his claim,” “[w]here the facts in question are 

matter of public record, courts routinely hold that the discovery rule does not toll the 

limitations period.”  Ellering v. Sellstate Realty Sys. Network, Inc., 801 F. Supp. 2d 834, 

841 (D. Minn. 2011) (internal quotation marks omitted) (emphasis original) (citing cases).  

In Ellering, the court determined that it was “undisputed” that the facts underlying the 

plaintiff’s claim were “a matter of public record,” and were “readily available” on a 

Minnesota government website.  Id.  (“Indeed, Plaintiffs’ counsel acknowledged at oral 

argument that Plaintiffs could have easily ascertained” underlying facts during conduct 

within statute of limitations period.). 

Still other courts agree.  See, e.g., Masters v. Bos. Sci. Corp., 404 F. App’x 127, 

128 (9th Cir. 2010) (determining, under Massachusetts law, that cause of action “does not 

accrue until the injured party knows or in the exercise of reasonable diligence should 

know the factual basis for the cause of action,” which does not include when the basis for 

a claim was “discoverable by examination of public records”); WAMCO XXVIII, Ltd. v. 

Casa Grande Cotton Fin. Co., 314 F. Supp. 2d 655, 657-58 (N.D. Tex. 2004) (holding 

that discovery rule did not “excuse [plaintiff] from exercising reasonable diligence in 

protecting its own interest” because “real property records can constitute constructive 

notice,” which “creates irrebuttable presumption of actual notice”); Ford v. Litton Loan 

Servicing LP, No. 1:14-CV-178-SA-SAA, 2015 WL 5655721, at *3 (N.D. Miss. Sept. 24, 

2015) (“[T]he discovery rule tolls the statute of limitations until the plaintiff by reasonable 

diligence should have discovered the injury,” but “[t]he Mississippi Supreme Court has 

interpreted the ‘reasonable diligence’ language of the statute to mean that the discovery 
                                              
6 See supra, note 2. 
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rule does not apply to matters of public record.”); Yoe v. Branch Banking & Tr. Co., No. 

3:13-CV-173, 2014 WL 713283, at *8 (N.D. W. Va. Feb. 25, 2014) (finding no tolling 

when “the ‘newly discovered evidence’ consisted of matters of public record”), aff’d, 585 

F. App’x 178 (4th Cir. 2014); Hanson v. Johnson, No. CIV. 02-3709 JRTFLN, 2003 WL 

21639194, at *5 n.2 (D. Minn. June 30, 2003) (emphasizing that “plaintiffs could have 

learned that the [financial notes] were not registered by checking with the Securities 

Exchange Commission’s public records,” which was “sufficient to put plaintiffs on 

notice”). 

This reasoning is even more so the case here, where DenSco was aware of—and 

then continued—its prior practice of loaning funds directly to Menaged, when it knew 

that it had already suffered losses of over $37 million from what DenSco calls the First 

Fraud.  See, e.g., First Am. Compl. ¶¶ 23, 35-37.  Allowing DenSco to take shelter in the 

discovery rule when it did not invest a de minimis amount of time to check even one of the 

purported 1,400 fraudulent loans on the County Recorder’s website following discovery 

of what DenSco calls the First Fraud, offends the principles underlying the statute of 

limitations.  Jackson v. Am. Credit Bureau, Inc., 23 Ariz. App. 199, 203 (1975) (“The 

statute of limitations is a statute of repose, enacted as a matter of public policy to fix a 

limit within which an action must be brought…and is intended to run against those who 

are neglectful of their rights, and who fail to use reasonable and proper diligence in the 

enforcement thereof….  The underlying purpose of statutes of limitations is to prevent the 

unexpected enforcement of stale claims concerning which persons interested have been 

thrown off their guard by want of prosecution.”  (quoting 1 Wood on Limitations, 8-9 (4th 

ed. 1916))).  The allegations pled DenSco out of the discovery rule, because they 

demonstrate that, at the very least, DenSco failed to exercise reasonable diligence and so 

cannot “hide behind its ignorance when reasonable investigation would have alerted it to 

the claim.”  Callaway, 226 Ariz. at 290 ¶ 12.7  

                                              
7 Certainly “photographic evidence of [] cashier’s check[s],” along with an unverified 
trustee’s sale receipt as the sole evidence of purchase, First Am. Compl. ¶ 112, and no 
evidence at all confirming DenSco’s first position lien interests in those homes were 
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Further, there are no facts that could be supplemented through amendment that 

would change this result.  Compare also, e.g., Compl., with First Am. Compl. (alleging 

additional facts that have not changed core analysis or result).  DenSco acknowledges that 

it executed the Forbearance Agreement with Menaged and his companies, which occurred 

on April 16, 2014, with respect to the same fraud U.S. Bank allegedly aided and abetted, 

and which was after U.S. Bank’s alleged aiding and abetting conduct was complete.  The 

discovery rule cannot apply because the allegations already on record demonstrate that 

DenSco was either aware of the facts underlying its claim against the U.S. Bank 

Defendants, or in the exercise of reasonable diligence should have been aware.  Larue, 

235 Ariz. at 444 ¶ 17; see also id. (“[A] plaintiff cannot seek application of the discovery 

rule where pleadings indicate his knowledge.…” (quoting Phillips v. World Publ’g Co., 

822 F. Supp. 2d 1114, 1122 (W.D. Wash. 2011))). 

B. The First Amended Complaint Does Not State a Claim for Aiding and 
Abetting Fraud Against U.S. Bank. 

Even if DenSco’s claim is not barred by the statute of limitations (and it is), 

DenSco fails to state a claim for aiding and abetting as a matter of law.  To be viable, 

aiding and abetting fraud claims require factual allegations supporting the following 

elements:  “(1) the primary tortfeasor must commit a tort that causes injury to the plaintiff; 

(2) the defendant must know that the primary tortfeasor’s conduct constitutes a breach of 

duty; and (3) the defendant must substantially assist or encourage the primary tortfeasor in 

the achievement of the breach.”  Wells Fargo Bank v. Ariz. Laborers, Teamsters & 

Cement Masons Local No. 395 Pension Tr. Fund, 201 Ariz. 474, 485 ¶ 34 (2002) (relying 

also on Restatement of Torts (Second) § 876(b)).  These allegations must be pled with 

particularity.  See Ariz. R. Civ. P. 9(b); see also, e.g., Spudnuts, Inc., 131 Ariz. at 425-26 

(observing that Rule 9(b)’s requirement to state circumstances with particularity applies 

when “fraud is claimed as a basis of an action for damages”).          

                                              
perfected, was not “reasonable” as a matter of law, particularly after DenSco had already 
uncovered at least $37 million of fraudulently induced loans, id. ¶¶ 27, 35-37. 
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As against U.S. Bank, the First Amended Complaint fails because the allegations 

do not support the latter two elements:  no reasonable inference may be drawn from the 

factual allegations that U.S. Bank knew Menaged was defrauding DenSco, nor that U.S. 

Bank substantially assisted or encouraged Menaged in doing so.  In fact, there are no 

allegations that U.S. Bank did anything other than behave like an ordinary depository 

bank would be expected to behave, by offering run-of-the-mill services like accepting 

wire transfers, and issuing and depositing cashier’s checks.      

1. The allegations do not support an inference that U.S. Bank knew 
Menaged was defrauding DenSco. 

DenSco’s aiding and abetting claim requires facts pled with particularity that at the 

very least support the suggestion that U.S. Bank knew that it was aiding and abetting a 

fraud, as opposed to just performing unremarkable bank functions for a customer.  

Dawson v. Withycombe, 216 Ariz. 84, 102 ¶ 50 (App. 2007); see also Wells Fargo Bank, 

201 Ariz. at 485 ¶ 33 (“Aiding and abetting liability is based on proof of a scienter…the 

defendants must know that the conduct they are aiding and abetting is a tort.” (emphasis 

original) (quoting Witzman v. Lehrman, Lehrman & Flom, 601 N.W.2d 179, 186 (Minn. 

1999))).  But reasonable inferences to be drawn from the factual allegations do not 

support this essential element. 

Even if the well-pled allegations were capable of supporting an inference of 

suspicious activity, it would not be enough.  See Dawson, 216 Ariz. at 102-03 ¶¶ 50-52.  

Instead, the factual allegations must give rise to a reasonable inference that the defendant 

had at least “general awareness of the primary tortfeasor’s fraudulent scheme.”  Id. at 102 

¶ 50; see also Bright LLC v. Best W. Int’l Inc., No. CV-17-00463-PHX-ROS, 2018 WL 

4042122, at *7 (D. Ariz. July 27, 2018) (“[M]ere knowledge of suspicious activity is not 

enough…[t]he defendant must be aware of the fraud.” (quoting Stern v. Charles Schwab 

& Co., No. CV-09-1229-PHX-DGC, 2010 WL 1250732, at *9-10 (D. Ariz. Mar. 24, 

2010) (granting bank’s motion to dismiss because, even though bank “knew of unusual, 

unprecedented, and unexplained level of activity” on a Ponzi schemer’s account, the 
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allegations did not support any inference that the bank had any actual knowledge))), 

reconsideration granted in part on other grounds, 2018 WL 6738843 (Sept. 24, 2018); 

Wiand v. Wells Fargo Bank, N.A., 938 F. Supp. 2d 1238, 1243-47 (M.D. Fla. 2013) 

(finding victims of Ponzi scheme had not stated claim against the bank because the 

allegations constituted “no more than ‘red flags,’” insufficient to give rise to an inference 

of knowledge).   

Cognizant of this glaring deficiency, DenSco levels several accusations that do not 

individually or collectively support a reasonable inference that U.S. Bank knew what 

Menaged was doing, which distill to the following:  DenSco first suggests that U.S. Bank 

knew of the underlying fraud because the cashier’s checks were “approximately equal to 

the total amount that DenSco wired to Menaged’s Easy Investments’ account.”  First Am. 

Compl. ¶ 121(a).  Second, DenSco implies that U.S. Bank knew of the fraud because the 

checks were “made payable to a trustee that conducted the public auction.”  Id. ¶ 121(b).  

And third, DenSco ties together the memo line of the cashier’s checks (of “DenSco 

Payment [property address]”) to infer that U.S. Bank somehow knew that Menaged was 

not permitted under his agreement with DenSco to use these funds for any other purpose.  

Compare id. ¶ 121(c), with id. ¶ 93.   

Yet there are no allegations that U.S. Bank was a party to agreements or 

communications between DenSco and Menaged regarding the loans, foreclosures, 

property purchases, or security agreements.  No allegations exist that U.S. Bank was 

aware of the terms of any of these agreements.8  Nowhere does the First Amended 

Complaint allege that U.S. Bank knew that the multiple, individual payees on the cashier’s 

checks were in fact trustees at a public auction, see First Am. Compl. ¶¶  103, 121(b), or 

that U.S. Bank would have appreciated that the specific 41 redeposited checks at issue 

here—over a period of nearly two years—means that “U.S. Bank knew that Menaged was 
                                              
8 The closest the First Amended Complaint comes to pleading awareness is the allegation 
that Menaged told U.S. Bank that he was in the residential foreclosure business, see First 
Am. Compl. ¶¶ 116-17, but all this allegation supports is the inference that U.S. Bank 
knew that Menaged was “in the business of purchasing foreclosed homes from public 
auction,” id. ¶ 116, not that he was defrauding his private lender. 
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not using DenSco’s loan proceeds for their intended purpose,”  id. ¶¶ 124, 132.  Nor do 

the allegations suggest why U.S. Bank would have any reason to tie together the DenSco 

wired amounts and the cashier’s check amounts to establish their connection or 

significance, particularly when the wires and cashier’s checks were for different amounts.9  

U.S. Bank is not accused of doing anything other than what a depository bank is expected 

to do:  accept wire transfers for deposit; issue cashier’s checks when requested; and 

redeposit cashier’s checks when unused.   

At bottom, all these allegations collectively support—even in the most charitable 

light—is that someone at U.S. Bank, had he or she cared to inspect the wires, cashier’s 

checks, and account statements, might have drawn the inference that Menaged was using 

funds supplied by a third party to purchase properties at foreclosure, and that sometimes 

Menaged did not go through with those purchases, for any number of lawful reasons.10  

No further conclusion can be reasonably drawn from these allegations.  U.S. Bank is not 

alleged to have had actual knowledge of the underlying fraud, and the First Amended 

Complaint fails to plead a reasonable inference of knowledge from U.S. Bank’s activities, 

whether individually or in the aggregate.  

2. The allegations do not support a reasonable inference of U.S. Bank’s 
substantial assistance in Menaged’s fraud.  

To be liable for aiding and abetting, U.S. Bank’s assistance or encouragement in 

the fraud must be “a substantial factor in causing the resulting tort,” Restatement of Torts 

                                              
9 In fact, the amounts DenSco wired was “less the $10,000” for a purported trustee 
deposit, see First Am. Compl. ¶ 103, (which is a calculation DenSco does not allege that 
U.S. Bank could have known about), so cashier’s check amounts would always have been 
different than the wired amounts.   
10 To be sure, the allegations support nothing more than a debtor and creditor relationship 
between U.S. Bank and Menaged, not any kind of special or fiduciary type relationship 
from which a duty to inquire into these matters might possibly be inferred.  See, e.g., 
Ferring v. Bank of Am. NA, No. CV-15-01168-PHX-GMS, 2016 WL 407315, at *3 (D. 
Ariz. Feb. 3, 2016) (stating in case brought against bank based on underlying fraudulent 
transaction, that “[t]he ‘relationship between a bank and an ordinary customer is no more 
than that of debtor and creditor.’” (quoting Stern, 2010 WL 1250732, at *3)); see also 
Hennesy Equipment Sales Co. v. Valley Nat’l Bank, 25 Ariz. App. 285, 287 (1975) (“The 
relationship between the bank and its checking account depositor is that of debtor and 
creditor.”).   
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(Second) § 876(b), cmt. d; see also Wells Fargo Bank, 201 Ariz. at 485 ¶¶ 31, 34 

(emphasizing Arizona courts’ reliance on Section 876 of the Restatement).  While aiding 

and abetting does not require “but for” causation, there must at least be “a causal 

connection between the defendant’s assistance or encouragement and the primary 

tortfeasor’s commission of the tort.”  Sec. Title Agency v. Pope, 219 Ariz. 480, 491 ¶ 47 

(App. 2008).   

 Ordinary banking activities, such as the activities undertaken by U.S. Bank 

described in the First Amended Complaint, do not allow a reasonable inference of 

substantial assistance or encouragement to be drawn.  Cf. Wells Fargo Bank, 201 Ariz. at 

489 ¶¶ 48-49 (recognizing other courts’ view of ordinary course transactions constituting 

“substantial assistance,” but only to extent that there was a heightened economic 

motivation to aid in the fraud); see also id. ¶ 51 (acknowledging that it “may be possible 

to infer the knowledge necessary for aiding and abetting liability” if a bank’s “method or 

transaction is atypical or lacks business justification” (quoting Woodward v. Metro Bank 

of Dallas, 522 F.2d 84, 97 (5th Cir. 1975))).   

The allegations taken as a whole support nothing more than a bank doing what a 

bank does in the ordinary course of its business.  Thuney v. Lawyer’s Title of Ariz., No. 

2:18-CV-1513-HRH, 2019 WL 467653, at *5 (D. Ariz. Feb. 6, 2019) (“Processing day-to-

day transactions does not constitute substantial assistance unless the bank has 

an extraordinary economic motivation to aid in the fraud.” (internal quotation marks and 

citation omitted)).  Specifically, the allegations are that U.S. Bank:  accepted wire 

transactions as instructed, First Am. Compl. ¶¶ 98, 101, 119-20, issued and deposited 

cashier’s checks as instructed, id. ¶¶ 105, 122, followed internal bank policies, id. ¶¶ 126-

28, and, occasionally, that supervisory employees waived certain policies in ways that 

were not at all unusual, and which did not assist Menaged in the commission of his fraud, 

id. ¶¶ 90, 130-31.11   

                                              
11 Specifically, DenSco alleges that U.S. Bank had a “hold period” on cashier’s checks 
that Menaged redeposited that prevented immediate access to redeposited funds, and that 
U.S. Bank “over-r[o]d[e]” the holds for Menaged, First Am. Compl. ¶¶ 130-131, but such 
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The First Amended Complaint also relies upon U.S. Bank “knowing” that 

Menaged’s actions were fraudulent to support the substantial assistance prong, id. ¶¶ 126, 

132, but this is a parasitic argument.  See Wells Fargo Bank, 201 Ariz. at 485 ¶ 33 

(“Aiding and abetting liability is based on proof of a scienter … the defendants must know 

that the conduct they are aiding and abetting is a tort.” (emphasis original) (quoting 

Witzman, 601 N.W.2d at 186)).  The knowledge and substantial assistance or 

encouragement prongs of an aiding and abetting fraud claim are independent inquiries, 

each of which must be supported by pleading with particularity.  Here, the factual 

allegations do not support a reasonable inference of knowledge or substantial assistance or 

encouragement on the part of U.S. Bank. 

IV. CONCLUSION 

For the foregoing reasons, this Court should dismiss the U.S. Bank Defendants.  As 

Plaintiff has already attempted to cure these pleading deficiencies through the filing of the 

First Amended Complaint, the dismissal should be with prejudice.  See, e.g., Swenson v. 

County of Pinal, 243 Ariz. 122, 128 ¶ 22 (App. 2017); Wigglesworth v. Mauldin, 195 

Ariz. 432, 439 ¶¶ 26-27 (App. 1999).   

DATED this 6th day of May, 2020.  
  

SNELL & WILMER L.L.P. 

By: /s/ Amanda Z. Weaver 
Gregory J. Marshall 
Amanda Z. Weaver 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
Attorneys for Defendants U.S. Bank 
National Association and Hilda H. 
Chavez 

 
 
 
 
 
                                              
hold period policies are for the bank’s protection against the risk of charge-back, and 
waiving them did not in any way assist Menaged in defrauding DenSco.  
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The foregoing was electronically 
filed and e-served via azturbocourt 
on the following parties this 6th day 
of May, 2020. 
 
Brian Bergin, Esq. 
Kenneth Frakes, Esq. 
Bergin, Frakes, Smalley & Oberholtzer, PLLC 
4343 East Camelback Road, Suite 210 
Phoenix, Arizona  85018 
bbergin@bfsolaw.com 
kfrakes@bfsolaw.com 
Attorneys for Plaintiff 
 
Nicole Goodwin, Esq. 
Jonathan H. Claydon, Esq. 
Greenberg Traurig 
2375 E. Camelback Road #700 
Phoenix, Arizona 85016 
goodwinn@gtlaw.com 
claydonj@gtlaw.com 
Attorneys for Defendants JP Morgan Chase 
Bank, Samantha Nelson & Vikram Dadlani 
 
 
/s/ Pati Zabosky       
 4852-8353-0170 
 



Exhibit A 





aweaver
Highlight

aweaver
Highlight

aweaver
Highlight

aweaver
Highlight

aweaver
Highlight















































 

  
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
O

n
e 

A
ri

zo
n

a 
C

en
te

r,
 4

0
0

 E
. 

V
an

 B
u

re
n

, 
S

u
it

e 
1

9
0

0
 

P
h

o
en

ix
, 

A
ri

zo
n

a 
 8

5
0

0
4

-2
2

0
2

 
6

0
2

.3
8

2
.6

0
0

0
 

Gregory J. Marshall (#019886) 
Amanda Z. Weaver (#034644) 
SNELL & WILMER L.L.P. 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
Telephone:  602.382.6000 
gmarshall@swlaw.com 
aweaver@swlaw.com 
Attorneys for Defendants U.S. Bank National 
Association and Hilda H. Chavez 

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 

PETER S. DAVIS, as Receiver of 
DENSCO INVESTMENT 
CORPORATION, an Arizona corporation, 
 

Plaintiff, 
 

v. 
 
U.S. BANK, NA, a national banking 
organization; HILDA H. CHAVEZ and 
JOHN DOE CHAVEZ, a married couple; 
JP MORGAN CHASE BANK, N.A., a 
national banking organization; 
SAMANTHA NELSON f/k/a 
SAMANTHA KUMBALECK and 
KRISTOFER NELSON, a married couple; 
and VIKRAM DADLANI and JANE DOE 
DADLANI, a married couple. 
 

Defendants. 
 

No. CV2019-011499 
 
U.S. BANK NATIONAL 
ASSOCIATION AND HILDA H. 
CHAVEZ’ GOOD FAITH 
CONSULTATION CERTIFICATE 
TO MOTION TO DISMISS 
 
(Assigned to the Hon. Daniel Martin) 
 
 

Pursuant to Rules 7.1(h) and 8.1(e)(4), Ariz. R. Civ. P., undersigned counsel for 

Defendants U.S. Bank National Association and Hilda H. Chavez (collectively, the “U.S. 

Bank Defendants”) personally conferred with Plaintiff’s counsel on at least three 

occasions (beginning April 15, 2020), has explained the reasons why the allegations in the 

First Amended Complaint do not state a claim against the U.S. Bank Defendants upon 

which relief can be granted, along with the reasons why the U.S. Bank Defendants would 

be moving to dismiss the First Amended Complaint as against them, including which 

reasons remained from their motion to dismiss the original Complaint, and the basis for 

additional reasons based upon new allegations in the First Amended Complaint, and asked 
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whether Plaintiff wished to further amend to attempt to cure these deficiencies.  Despite 

these several personal conferrals, Plaintiff’s counsel has yet to confirm whether Plaintiff 

wishes to further amend or stand on the current allegations in light of the deficiencies 

cited.  Accordingly, on April 30, undersigned counsel requested that Plaintiff’s counsel 

advise whether Plaintiff intended to further amend by Tuesday, May 5, so that the U.S. 

Bank Defendants could avoid the waste of moving to dismiss only for Plaintiff to move 

for a further amendment in response, but Plaintiff’s counsel did not respond.  

Accordingly, the U.S. Bank Defendants certify that the parties have personally conferred 

pursuant to Rules 7.1(h) and 8.1(e)(4), and have been unable to resolve the subject of the 

U.S. Bank Defendants’ Motion to Dismiss. 

DATED this 6th day of May, 2020.  
  

SNELL & WILMER L.L.P. 

By: /s/ Amanda Z. Weaver 
Gregory J. Marshall 
Amanda Z. Weaver 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
Attorneys for Defendants U.S. Bank 
National Association and Hilda H. 
Chavez 
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The foregoing was electronically 
filed and e-served via azturbocourt 
on the following parties this 6th day 
of May, 2020. 
 
Brian Bergin, Esq. 
Kenneth Frakes, Esq. 
Bergin, Frakes, Smalley & Oberholtzer, PLLC 
4343 East Camelback Road, Suite 210 
Phoenix, Arizona  85018 
bbergin@bfsolaw.com 
kfrakes@bfsolaw.com 
Attorneys for Plaintiff 
 
Nicole Goodwin, Esq. 
Jonathan H. Claydon, Esq. 
Greenberg Traurig 
2375 E. Camelback Road #700 
Phoenix, Arizona 85016 
goodwinn@gtlaw.com 
claydonj@gtlaw.com 
Attorneys for Defendants JP Morgan Chase 
Bank, Samantha Nelson & Vikram Dadlani 
 
 
 
/s/ Pati Zabosky       
 4837-4543-0715 
 




