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Attorneys for the Ditch Companies
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF ACCOUNTING FOR
DISTRIBUTION OF WATER TO THE DITCH COMPANIES’ PETITION FOR
FEDERAL ON-STREAM RESERVOIRS IN RECONSIDERATION

WATER DISTRICT 63

COME NOW, Ballentyne Ditch Company, Boise Valley Irrigation Ditch
Company, Canyon County Water Company, Eurcka Water Company, Farmers’ Co-operative
Ditch Company, Middleton Mill Ditch Company, Middleton Irrigation Association, Inc., Nampa
& Meridian Irrigation District, New Dry Creek Ditch Company, Pioneer Ditch Company,
Pioneer Irrigation District, Settlers Irrigation District, South Boise Water Company, and
Thurman Mill Ditch Company (hereinafter collectively referred to as “Ditch Companies™), by
and through undersigned counsel of record and pursuant to Idaho Department of Water
Resources’ (the “Department” or “IDWR”) Procedure Rule 740 (IDAPA 37.01.01.740), and
hereby petition the Department to reconsider various findings of fact and conclusions of law

contained in its Amended Final Order, dated October 20, 2015.

DITCH COMPANIES’ PETITION FOR RECONSIDERATION - 1



| 8 INTRODUCTION

The Ditch Companies seek reconsideration of the findings of fact discussed below
because they are not supported by the record in this matter, and of various conclusions of law
because they conflict with well-settled principles of Idaho law, particularly that of “beneficial
use,” as aptly and correctly discussed by SRBA Special Master Theodore Booth in his
Memorandum Decision and Order Granting Ditch Companies’ and Boise Project’s Motions for
Summary Judgment, et al. (“MDO”), filed October 9, 2015." The Special Master’s MDO
comprises the current status of the law regarding the nature and scope of the property rights
provided by the Basin 63 storage water right partial decrees, and those legal determinations are
binding on the Department. The Department’s Amended Final Order is devoid of any reference
to the MDO, even though the same issued in advance of the Department’s decision in this matter.

IL. ARGUMENT
A. Legal Standard

Department Procedure Rule 740.02a (effectively mirroring Idaho Code
Section 67-5246) allows a party to file a petition for reconsideration within fourteen (14) days of
the service date of any final order issued by the agency head. Given the Department’s
October 20, 2015 issuance of its Amended Final Order, this petition is timely.

While administrative agencies are afforded a measure of deference regarding
findings of fact, that deference only attaches to the extent the findings are supported by the

record and they are not clearly erroneous. See, e.g., Kuna Boxing Club, Inc. v. Idaho Lottery

' The Director was specifically served a copy of the MDO via his inclusion on the
Certificate of Service. Regardless, a courtesy copy is attached hereto as Exhibit A for the
Department’s convenience and reference, and for formal inclusion in the record of this
proceeding under Idaho Rule of Evidence 201(d) and IDWR Procedure Rule 602.
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Comm’n, 149 Idaho 94, 97, 233 P.3d 25, 28 (2009); see also, 67-5279. Generally speaking,
agencies are not afforded deference with respect to conclusions of law, unless the matter includes
the interpretation and application of statutes that the agency is entrusted to administer. /d. While
these legal standards directly govern judicial review of agency decisions, they also provide the
backdrop against which those seeking reconsideration of agency decisions do so.

B. The Record Does Not Support the Conclusion That Junior Priority Right
Holders Divert Water to the Detriment of Reservoir “Refill”

Findings of Fact (“FOF”) Nos. 51, 138, and 139 (among others), concluding that
diversions of water rights junior in priority to those of the Boise River Reservoirs occurred
occasionally during the so-called reservoir “refill” period, are an incomplete rendition of the
record with respect to the issue. Worse, they intentionally (and erroncously) leave the
impression that junior water right diversions during the “refill” period occurred to the detriment
of the physical filling of the reservoirs, as opposed to merely being coincidental to the physical
filling of the reservoirs under the operative flood control rule curves.

When asked what “direct evidence,” if any, Department witness Elizabeth Cresto
had to support the inference or testimony that the Boise River Watermaster actively called for the
release of stored water supplies to meet the downstream demand of junior appropriators during
the refill period, Ms. Cresto variously responded that she did not have any such evidence. See
Hearing Transcript (“Tr.”) at 1563:6-1565:12; 1571:2-21; and 1575:8-13. This lack of direct
evidence applied equally to the statistical analysis she performed in conjunction with the
preparation of IDWR hearing Exhibit No. 9. Id.

The fact that there could be junior appropriators diverting water during the
reservoir refill period is not surprising. As former Boise River Watermaster Lee Sisco pointed

out, junior diversions occur during times when flood control releases are spilling past Lucky
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Peak Dam. Tr. at 861:6-862:10; 863:12-864:25; and Ex. 2008 at § 32. But, that fact is no more
than a mere coincidence because, as Bureau of Reclamation hydrologist Mary Mellema
explained, flood control releases occur simultaneously with refill. Tr. at 753:20-23; and

Ex. 2004 at 19 21-23. Said differently, refill under the flood control rule curves does not result in
the closing of the reservoir spill gates and the capture of all reservoir inflows. Instead, refill is
accomplished in a stepped, coordinated fashion as water continues to be spilled for flood control
purposes. Id.; see also, Ex. 2189 at q 14.

In sum, the Ditch Companies do not dispute that junior diversions have, on
occasion, coincidentally occurred during the reservoir refill period. However, the inference and
implication that the junior diversions have occurred, either intentionally or unintentionally, to the
detriment of the re-filling of the Boise River Reservoirs is an inaccurate and incomplete
representation of the record. To the contrary, the record lacks any “direct evidence” supporting
such an inference as drawn from Ms. Cresto’s testimony or her creation of hearing Exhibit No. 9.
In fact, and instead, long-time Boise River Watermaster Lee Sisco, the individual with direct,
first-hand knowledge of the matter (as opposed to “evidence” divined indirectly at best via
accounting program data output), consistently and adamantly testified that junior water
diversions only occurred when flood control releases were spilling past Lucky Peak Dam. See,
e.g., Ex. 2008 at 99 12 and 21.

C. The Reservoir Storage Rights Do Not Fall Out of Priority on the Date of
“Paper Fill” According to the “Green Bar” Accounting Sheets

Findings of Fact Nos. 106, 109, and 147, concluding that reservoir storage right
accruals under the water right accounting program result in the Boise River Reservoir storage
rights falling out of priority once “paper fill” is reached, conflict with the accounting program

data output contained in the program’s “green bar” sheets. For example, 2012 was a flood
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control year (i.e., flood control releases were made from Lucky Peak Dam). Exs. 2004 at § 23
and 2007; see also, Tr. at 720:1-737:6.

Based upon the 2012 green bar sheets, the Boise River Reservoirs reached “paper
fill” (or “TOTL STOR (AF)”) of 986,624 acre-feet on April 17, 2012. However, physical filling
of the reservoirs did not conclude until approximately June 1, 2012. Tr. at 719:22-25;
720:13-18. Between April 17,2012 and June 27, 2012, the “LAST RIGHT” column of the green
bar sheets continued to show water rights senior to 2005 remaining in priority for river reaches 1
through 10 (the Boise River reaches upstream of Middleton). Consequently, and despite
reaching “paper fill” on April 17, 2012, the reservoir storage rights did not fall out of priority
according to the accounting program output data until June 27, 2012, and the reservoirs
continued to accrue physical contents to reach maximum physical fill matching that of “paper
fill” between April 17 and June 1, 2012.2

The reservoir storage rights similarly remained in priority despite reaching so-
called “paper fill” in 2011 and 2014. In 2011, for example, the reservoir storage rights reached
“paper fill” (or “TOTL STOR (AF)” of 986,624 acre-feet) on May 15. The reservoir rights
remained in priority, however, until at least June 13, 2011, because the “LAST RIGHTI[S]”
served between May 15 and June 13 were those senior to 2005 in river reaches 1 through 10.

In 2014, the period of time that the reservoirs remained in priority after “paper fill” was shorter,
but existed nonetheless (the reservoirs reached “paper fill” on June 12, 2014, and remained in

priority through June 15, 2014).

2 The Hearing Officer confirmed during hearing that he would take official
administrative notice of the water rights accounting program data sheets, both past and future
looking. Tr. at 1144:1-1145:3.
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The Department’s conclusion that “paper fill” under the computerized accounting
program marks the date when the Boise River Reservoir storage rights fall out of priority is not
supported by the program’s own data output sheets (a/k/a the green bar sheets). Thus, the
Department’s findings of fact in this regard are erroneous, unsupported by the record, and
presumably based on some other result-oriented, subjective interpretation of the computerized
accounting program.

D. The Department’s Decision Regarding What Storage Space and Water is

“Legally and Physically Available” is Contrary to the Governing Reservoir
Operating Plan and The Special Master’s Legal Rulings in This Regard

As Special Master Booth thoroughly and clearly discussed, the Department’s
water right accounting program does not define the nature and scope of the existing storage
water rights. MDO, pp. 16, 18, and 21. The definition and scope of the storage rights (i.e., real
property rights) is the province of the judiciary. Id.; see also, A&B Irr. Dist. v. State (Inre
SRBA), 157 1daho 385, 393, 336 P.3d 792, 800 (2014) (“The main issue is whether the Director
is determining water rights, and therefore property rights, when he determines that a water right
is “filled,” or if the Director is just distributing water . . . the IDWR has a statutory duty to
allocate water . . . [but] the Director cannot distribute water however he pleases at any time in
any way; he must follow the law.”). Further, as a matter of law, the water and the space that are
“legally and physically” available to satisfy the storage water rights in question are governed by
the 1985 Water Control Manual. MDO, pp. 4, 17, and 27-31. The Ditch Companies addressed
this issue in great detail in their Post-Hearing Memorandum (pp. 1-12, 25, and Ex. A), filed
September 28, 2015, and incorporate those facts and arguments again by reference herein.

Conclusion of Law (“COL”) Nos. 28-32 misconstrue and mischaracterize the
water and the reservoir storage space that is “legally and physically” available for beneficial use

storage in the Boise River Basin. The Department erroneously concludes that on-stream
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reservoirs divert, store and, therefore, accrue to storage all water flowing into them. Id.; see also,
FOF 13. The Department concludes this despite its acknowledgement of inflow “bypass.” See,
e.g., FOF 28. The Department further concludes that the Boise River Reservoirs’ operating plan
has little to no bearing upon the satisfaction of a storage water right. See, e.g., FOF Nos. 17, 21,
22, and 153; see also, COL Nos. 19-27. Special Master Booth disagrees, and the SRBA Court’s
legal determinations in this regard are binding on the Department. See, e.g., Kuna Boxing Club,
Inc. v. Idaho Lottery Comm’n, 149 Idaho 94, 97, 233 P.3d 25, 28 (2009) (agencies are not
entitled to deference regarding questions of law; rather, the judiciary is the final arbiter of such
questions).

E The Department’s Decision is Contrary to the Fundamental Legal Concept of
Beneficial Use and the Special Master’s Legal Rulings in This Regard

Distilled to its core, the Department’s 80-plus page Amended Final Order holds
that:

. The “storage for” (or diversion to storage) component of a storage water right
receives all water captured in the impoundment of an on-stream reservoir,
regardless of whether the water is physically held in the reservoir or whether it is
bypassed downstream;

. When the quantity of water that could have been physically stored in the reservoir
in priority has flowed into the reservoir and is, therefore, impounded, the storage
water right is satisfied regardless of whether there is water physically in the
reservoir for end beneficial use; and

° If water has been released for flood control, the empty space can be refilled with
runoff after all junior water rights are satisfied.

See, e.g., Amended Final Order, pp. 65-70 (COL Nos. 28-41).

In addition to disregarding the legal effect of the Boise River Reservoirs’
operating plan, the Department’s Amended Final Order’s myopic “storage for”-based
perspective ignores the fundamental legal principle of end beneficial use (the express “use from

storage” element and quantity of the storage water rights). This impermissibly results in the
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diminution of the Ditch Companies’ property rights in the existing storage water rights. The
Department’s willingness to offer a “general provision” or some other fully subordinated
administrative remark in the existing storage right partial decrees to preserve the “opportunity to
refill” fails to acknowledge and protect the fully vested property rights already owned by the
water users in the Boise Valley, and it likewise offers no protection against future development
either because water right remarks and general provisions are not protectable water rights in and
of themselves. See, e.g., Hoagland v. Idaho Conservation League, 131 Idaho 329, 334-35, 955
P.2d 1108, 1113-15 (1998).

As Special Master Booth noted, Idaho water law is governed by the concept of
end beneficial use; “storage for” some particular use without actually accomplishing the end use:
(1) does not a valid water right make; and (2) does not count against existing storage water rights
perfected to facilitate and serve decreed end uses. See, e.g., MDO, pp. 7-8; 21-31. Special
Master Booth’s legal holdings in this regard are consistent with a century-plus of Idaho Supreme
Court precedent. See, e.g., Morgan v. Udy, 58 Idaho 670, 680 (1938) (“diversion and application
to beneficial use” are the “two essentials” in Idaho for a “valid appropriation™); see also, U.S. v.
Pioneer Irr. Dist., 144 Idaho 106, 113 (2007) (“In Idaho the appropriator must apply the water to
a beneficial use in order to have a valid water right under both the constitutional method of
appropriation and the statutory method of appropriation . . . Beneficial use is enmeshed in the
nature of a water right.”). In fact, the Idaho Supreme Court recently put an even finer point on
the beneficial use principle, calling it the “basis, measure, and limit of the right.” Pioneer, 144
Idaho at 110.

Perhaps recognizing the beneficial use nexus issue, the Department offered its

“substitution” theory, whereby it acknowledges: (1) that the later-captured “flood water” is that
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which is ultimately physically stored and used for end beneficial use; and (2) that the substitution
practice could and should continue for it should “make no difference” to the water users which
water they use. COL Nos. 35-40. The Ditch Companies disagree with the Department’s
“substitution” theory because:

. The theory is not supported by Idaho law; and

. The “substitution” the Department proposes is not a true “substitution” with a
protectable priority date.

As Special Master Booth noted in his MDO, the State’s (and now the Department’s) “no harm,
no foul” approach to the storage of water during the refill period effectively and impermissibly
renders the existing storage right priority dates meaningless in a flood control year. MDO,

pp. 7-8.

A true substitution would provide the Ditch Companies an exchange of water of
equal value to that which is being released for flood control. An “equal value” exchange or
replacement would by definition include the original priority dates of the water exchanged. This
is not what the Department proposes. Rather, the Department proposes an unequal substitution
whereby the refill/replacement/substituted “flood water” is fully subordinated and without
priority. This is an unacceptable and illegal diminution (and taking) of the Ditch Companies’
vested property rights. Moreover, the Department’s “don’t worry” approach with respect to the
risk exposure created by existing and future junior appropriators (see, e.g., FOF Nos. 157-160
and COL No. 58) is speculative, of little comfort, and impermissibly dismissive of the vested
property rights embodied by the existing storage water rights.

The Department’s Amended Final Order and its accounting program are governed
by the prior appropriation doctrine, the application of which begins with the definition and scope

of the underlying water rights being counted. Neither the Department, nor its policies or
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computerized accounting programs define the nature and extent of Idaho water rights. Instead,
the agency merely accounts for the water in accordance with the law. See, e.g., A&B Irr. Dist.,
supra; see also, MDO at pp. 16, 18, and 21. The applicable law in this matter is that the existing
storage water rights include the right (property interest) to store for end beneficial use, the refill
(or second-in) water in priority. The Department’s Amended Final Order must be revised to
comport with this basic legal premise as decided and applied by Special Master Booth.

III. CONCLUSION

For the foregoing, the Ditch Companies respectfully request that the Department
reconsider its Amended Final Order so that the same is both consistent with the administrative
record, and with the fundamental (and directly applicable) legal holdings of the SRBA Court to
date. The Department is bound by Special Master Booth’s MDO, and its Amended Final Order
must reflect accordingly.

DATED this y of November, 2015.

SAWTOOTH LAW OFFICES, PLLC

J. Waldera
A for the Ditch Companies
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

ay of November, 2015, I caused a true
and correct copy of the foregoing DITCH COMPANIES’ PETITION FOR RECONSIDERATION to be

served by the method indicated below, and addressed to the following:

Director

IDAHO DEPARTMENT OF WATER RESOURCES

322 E. Front Street, 6th Floor
P.O. Box 83720

Boise, ID 83720

Facsimile: (208) 287-6700

Erika E. Malmen

PERKINS COIE, LLP

1111 W. Jefferson Street, Suite 500
P.O. Box 737

Boise, ID 83701-0737

Facsimile: 343-3232

E-Mail: emalmen@perkinscoie.com

David W. Gehlert

U.S. DEPARTMENT OF JUSTICE

999 18th Street

South Terrace - Suite 370

Denver, CO 80202

Facsimile: (303) 844-1350
E-Mail: David.Gehlert@usdoj.gov

James C. Tucker

IDAHO POWER COMPANY

1221 W. Idaho St.

P.O.Box 70

Boise, ID 83707

Facsimile: (208) 433-2807

E-Mail: jamestucker@idahopower.com

Albert P. Barker

Shelley M. Davis

Barker Rosholt & Simpson LLP

1010 W. Jefferson, Suite 102

P.O. Box 2139

Boise, ID 83701-2139

Facsimile: (208) 344-6034

E-Mail: apb@idahowaters.com
smd@idahowaters.com

( ) U.S. Mail, Postage Prepaid
(X) Hand Delivered

( ) Overnight Mail

( ) Facsimile

( ) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF
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Charles F. McDevitt

Celeste K. Miller

MCDEVITT & MILLER, LLP

420 W. Bannock

P.O. Box 2564

Boise, ID 83701

Facsimile: (208) 336-6912

E-Mail: chas@mcdevitt-miller.com
ck@mcdevitt-miller.com

Jerry A. Kiser

Attorney at Law

P.O. Box 8389

Boise, ID 83707

E-Mail: jkiser@cableone.net

John K. Simpson

Travis L. Thompson

Paul L. Arrington

BARKER ROSHOLT & SIMPSON LLP

195 River Vista Place, Suite 204

Twin Falls, ID 83301-3029

Facsimile: (208) 735-2444

E-Mail: jks@idahowaters.com
tit@idahowaters.com
pla@idahowaters.com

W. Kent Fletcher
FLETCHER LAW OFFICE
1200 Overland Ave.

P.O. Box 248

Burley, ID 83318
Facsimile: (208) 878-2548
E-Mail: wkf@pmt.org

Rex R. Barrie

WATERMASTER WATER DISTRICT 63
10769 West State Street

P.O. Box 767

Star, ID 83669

Facsimile: (208) 908-5481

E-Mail: waterdistrict63@qwestoffice.net

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF
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( ) Hand Delivered

( ) Overnight Mail
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WATERMASTER WATER DISTRICT 65
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Payette, ID 83661
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E-Mail: waterdist65@srvinet.com

Michael P. Lawrence

GIVENS PURSLEY, LLP

601 W. Bannock St.

P.O. Box 2720

Boise, ID 83701-2720
Facsimile: (208) 388-1300
E-Mail: mpl@givenspursley.com

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) Email/ECF
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AH:lrew J. Waldera
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DISTF{ECT COURT - SRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

GCT -2 2015

By

Clerk

Beputy Cleri

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA Subcase Nos. 63-33732 (Consolidated
Subcase no. 63-33737), 63-33733
(Consolidated subcase no. 63-33738),
and 63-33734

Case No. 39576

MEMORANDUM DECISION AND
ORDER GRANTING DITCH
COMPANIES’ AND BOISE PROJECT’S
MOTIONS FOR SUMMARY
JUDGMENT

ORDER DISMISSING STATE OF
IDAHO’S AND UNITED WATER
IDAHO’S CROSS-MOTIONS FOR
SUMMARY JUDGMENT

ORDER DISMISSING BOISE
PROJECT’S MOTION IN LIMINE

ORDER DISMISSING BOISE
PROJECT’S MOTION TO STRIKE

RECOMMENDATION ON BOISE
PROJECT’S MOTION FOR SANCTIONS

RECOMMENDATION ON STATE OF
IDAHO’S MOTION FOR AWARD OF
REASONABLE ATTORNEY FEES
PURSUANT TO RULE 11(A)(1)

SPECIAL MASTER’S EXHIBIT
RECOMMENDATION OF
DISALLOWANCE OF CLAIMS A
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quantity of the existing storage right.* “Physically available” means water that actually
enters a particular reservoir, or water that would enter such reservoir but for being
retained in an upstream reservoir. Affidavit of Elizabeth Anne Cresto (filed July 21,
2015) (%Cresto Aff>") § 14, “Legally available,” according'to the State, means physically
available water minus water that must be passed through the reservoir to satisfy a
downstream senior water right and minus storage released from an upstream reservoir,
Cresto Aff. 9 15.

The State’s use of the term “legally available” pertains only to whether the water
is legally available to be stored. The term does not pertain to whether there is any space
in the Boise River Reservoirs that may-be legally available. Obviously in order to store
water in a reservoir there must be both legally available water and legally available space.
Stated differently, the use of the term “legally available” as used by the State only looks
to the body of law of competing property interests and the relative priority thereof and
does not include the body of law governing the congressionally approved reservoir
operating plan that has been developed and implemented by the Bureau of Reclamation,
the Corps of Engineers, the State of Idaho, and the Boise River water users for over 60
years. Under the reservoir operating plan, water may not legally be stored in reservoir
space during the time that such space is dedicated to flood control.

The Ditch Companies and the Boise Project, on the other hand, argue that the
existing storage rights are not, and have not ever, been a right to capture and store water
in reservoir space that cannot be utilized. Such space is required to be left vacant to
capture runoff that would otherwise cause downstream flooding. The Boise River
Reservoirs are operated for two purposes: (1) to store water - to be subsequently used for
beneficial purposes - that is produced by the basin at a time when the supply exceeds the
demand (i.e. the non-irrigation season which is generally November 1 through March
31); and (2) to prevent downstream flooding by means of forecasting runoff, maintaining

adequate vacant space in the reservoirs as dictated by the rule curves of the Water

4 This is the State’s position on the merits of the question. The State’s primary position is that the matters
sought to be resolved in the summary judgment motion cannot be decided by the SRBA. Court in the
context of the above-captioned subcases, but rather the issues involved herein can only be resolved through
an administrative proceeding before the Idaho Department of Water Resources.
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existing storage rights as authorizing the storage of the water that is actually used —i.e.
the water in the Boise River Reservoirs at the time of maximum physical fill'* (See
Section V1. C. below). Again, the issues as to “what is the property?” and “how to
account for the property?” are not the same. The accounting is left to the Idaho
Department of Water Resources, but a determination of “what is the property?” is
answerable by the SRBA Court and making such a determination is compatible with the
holding in Basin-Wide Issue 17. The historical accounting, both before and after 1986, is
relevant only to the extent that it sheds light on the answer to the question of “what is the

property?”

C. The Water that is Stored Pursuant to the Existing Storage Rights is the

Water that is Physically Stored in the Reservoirs at the Time the Reservoirs
Reach Maximum Physical Fill.

The record in these subcases clearly demonstrates the undisputed fact that the
existing storage rights were historically considered satisfied at the point in time that the
reservoirs reached maximum physical fill, which typically occurred sometime in Iﬁne or
July. The point in time that the reservoirs reached maximum physical fill is closely
associated with what is referred to as the day of allocation. In his Affidavit, Boise Project
Board of Control Project Manager Tim Page describes the day of allocation:

The final allocation of water to the storage rights, including the rights held
by the Boise Project districts in Anderson Ranch and Arrowrock storage,
occurs on the day of allocation. That is the day the reservoirs reached
maximum physical fill and senior irrigation demand equals or exceeds
inflow into the reservoirs and there is no more water available to put into
storage. All water that is coming into the river, including the reservoirs,
after the day of allocation is water necessary to meet the demands of the
natural flow users. On the day of allocation, the physical contents of the
reservoirs is fixed.

Affidavit of Tim Page (filed July 2, 2015) § 7. The historical methodology of accounting
for accruals to the Boise River Reservoir existing storage rights at the time of maximum

physical fill is succinctly stated in the Memorandum authored by Elizabeth Cresto, IDWR

12 The current view of the IDWR and the State appears to be a more recent development.
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Technical Hydrologist, dated November 4, 2014, and attached as Exhibit “C” to the
Affidavit of Elizabeth Anne Cresto (filed July 21, 2015). Therein Hydrologist Cresto
states:

Prior to implementation of water rights accounting [in 1986], the
watermaster in Water District 63 used hand calculations to distribute water
to water right holders in priority. In general, there was a reservoir accrual
season (November 1 to April 1, non-regulation season) and an irrigation
season (April 1 to October 31, regulation season). Water was distributed
according to priorities on a daily basis only during the irrigation season.
Accruals to reservoir water rights were not determined on daily but rather
on the date of maximum total reservoir fill®. The bureau determined the
fill of the reservoir rights. On the date of maximum fill, storage was
assigned to the most senior right first. Arrowrock received the first
allocation up to 100% of its right, the remainder was assigned to Anderson
Ranch up to 100% of its right, and any remaining storage was assigned to
the Lucky Peak right. Under this scenario, an upstream reservoir could
have been credited for natural flow that arose below the reservoir.

[fn 6] Memorandum May 3, 1977 To: RO 100, 700, 760
Project Superintendent, SCPO, Boise, Idaho From: 761
Subject: New Method Adopted for Allocation of Boise
System Storage.

Id, Ex, C, p. 12. (emphasis added) (cited Memorandum is in the record as Ex. 89 to the
Fifth Affidavit of Michael C. Orr (filed July 31, 2015)). The Affidavit of Robert J. Sutter
provides further evidence regarding the determination that the water stored in the
reservoir system at the point of maximum physical fill is water stored pursuant to the
existing storage rights:

Reservoir Operations Overview. The average annual volume of inflows
into the reservoir system from snowmelt runoff and precipitation exceeds
the collective capacity of the Boise River Reservoirs. During high runoff
years, inflows from runoff can be two to three times the reservoir capacity.
If all reservoir inflows were to be retained in storage to fill the reservoir
system in high runoff years, spring runoff could not be controlled, and
downstream flooding would occur. A reservoir operating plan has been in
effect since 1953 to regulate mainstem Boise River flows to prevent
flooding along the Boise River. The plan was revised in 1985 through the
development and adoption of the Water Control Manual by the United
States Corps of Engineers (“USCE”), the United States Bureau of
Reclamation (“USBR”) and IDWR. The Boise River flood control plan
involves: (1) forecasting the timing and volume of inflows from runoff
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would expect our full complement of storage water to be available . ... It
was only in years of low snow pack that Farmers Union was concerned
over not filling our storage rights. Generally if snow pack produced
enough runoff to require flood control releases, Farmers Union would
expect its storage rights would be filled after the releases. Farmers Union
never believed that in years which the Boise River basin had an
overabundance of snow pack and water supply that we could possibly not
have fully filled our storage water rights.

Affidavit of Paul Lloyd Akins (filed July 2, 2015) § 4. Another example comes from
Boise Project Board of Control Project Manager Tim Page. Mr. Page states:

No one from the Department of Water Resources, nor the District 63
Watermaster, nor any predecessors of mine ever told me that the
[irrigation] districts [Boise Kuna, Big Bend, Nampa & Meridian, New
York, and Wilder] have no water right for filling the reservoirs following
flood control releases . . . .

Affidavit of Tim Page (filed July 2, 2015) 9 12. Former Boise Project Board of Control

Project Manager Ken Henley similarly states:

At no time during my tenure with the Boise Project, including during the
roll out of the [1985] water control manual was I or the Boise Project ever
told that the storage accounts would be satisfied by counting water that
had been released for flood control. To the contrary, I and the Boise
Project always understood that the water control manual procedures were
designed to ensure that storage water would be physically available to the
districts’ storage water rights following flood control releases as had
always been done.

Affidavit of Ken Henley (filed July 2, 2015) 9 5. Yet another example is from retired
Nampa & Meridian Irrigation District Water Superintendent John P. Anderson who

states:

During my 30-plus years of experience in delivering water to NMID’s
landowners, as well as my experience as Assistant Boise River
Watermaster, I was never informed by another spaceholder, the Boise
River Watermaster, my predecessors at NMID or any IDWR employee
that: (a) water that was released from the Boise River Reservoirs for flood
control purposes was a release of water that had been stored for beneficial
use pursuant to a storage water right; (b) water was stored in the Boise
River Reservoirs following flood control releases without a water right; or
(c) that junior water users were entitled to call for the delivery of water
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that was necessary to fill the Boise River Reservoirs following flood
control releases.

Affidavit of John P. Anderson (filed July 2, 2015) 4 10. Another example is from Pioneer
Irrigation District Superintendent and Assistant Water District 63 Watermaster Mark
Zirschky who states:

It is my understanding, as district Superintendent and as Assistant Boise
River Watermaster, that water physically stored after flood control
releases by the BOR and the Corps is stored under the BOR’s existing
storage water rights. During my 23 years of experience with Pioneer, and
my 2 years to date as Assistant Boise River Watermaster, 1 have never
been informed by the BOR, IDWR, the Watermaster, or any other
Reservoir spaceholder that: (a) water released from, or passed through,
the Reservoirs for flood control purposes is debited from spaceholder
storage accounts; (b) water stored in the Reservoirs after flood control
releases is stored without a valid water right; or (¢} that junior water users
are entitled to the delivery of post-flood control release Reservoir inflows
that are otherwise needed to physically fill the storage spaces evacuated or
left open to perform flood control operations. To the contrary, it is my
understanding as District Superintendent and Assistant Boise River
Watermaster that while junior water users sometimes divert water in the
same time period during which the Reservoirs are filling post flood-
control releases, those junior diversions are coincidental because
Reservoir filling occurs based on “rule curves” in a stepped/gradual
fashion. I have not experienced a situation where water has been passed
through or released to supply water to junior users when that water was
needed to fill the Reservoirs after flood control releases.

Affidavit of Mark Zirschky (filed July 2, 2015) 9 14. The undisputed facts in the record
indicate that the water stored in the Boise River Reservoirs at the time of maximum
physical fill has historically been considered by the Bureau, the Idaho Department of
Water Resources, the watermasters, and the water users as having been stored pursuant to
the existing storage rights. Given that the annual quantity element of the existing storage
rights cannot be exceeded, the inescapable conclusion is that water that is released /
bypassed for purposes of maintaining vacant flood control space in the Boise River
Reservoirs is not water stored pursuant to the existing storage rights (although it
temporarily may be designated as such under the 1986 accounting system during the

course of the non-irrigation season).
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condition that the existing storage rights are “no longer in priority.”*! State’s Response at
28 and 67, United Water's Brief in Opposition at 31-33. Stated differently, the State and
United Water argue that the existing storage right annual quantity limit can be exceeded
so long as the priority element is ignored. This legal theory is without merit.
Furthermore, and in contrast to the legal theory of the Ditch Companies and the Boise
Project (i.e. that the existing storage rights authorize the storage of the water in the
Reservoirs at the time of maximum physical fill as opposed to authorizing the storage of
water that must be released to comply with the rule curves), the legal theory of the State
and United Water does constitute an impermissible collateral attack on the existing
storage rights. There is nothing in the Partial Decrees for the existing storage rights that
even hints that the quantity element can be exceeded so long as the priority element is
ignored. Hence the theory advocated by the State and United Water is more akin to the
unsuccessful position taken by Rangen that the partial decrees for its water 1i ghts mean

something more than what is stated on the face of the decree.

VII. ORDER DISMISSING STATE OF IDAHO’S AND UNITED WATER
IDAHO’S CROSS-MOTION FOR SUMMARY JUDGMENT
For the reason that the Ditch Companies’ and Boise Project’s motions for
summary judgement are herein granted, the issues raised by the State regarding whether
the “post paper-fill” water has been appropriated under the Constitutional method of
appropriation become moot and therefore will not be addressed. Accordingly the State of

Idaho’s Cross-Motion for Summary Judgment is dismissed.

*! The State’s use of the phrase “no longer in priority” in this context is puzzling. Typically when a water
right is said to be “no longer in priority™ or “out of priority” it means that the demand for water on a source
is greater than supply and the junior rights that are “no longer in priority” are no longer receiving any water
(absent an approved plan to mitigates damages by out of priority diversions). Under the typical use of the
phrase, the existing storage rights would be “no longer in priority” when the natural flow of the river is
equal to or less than the demand of senior natural flow rights of the Stewart and Bryan Decrees. When that
happens, the existing storage rights are not only “out of priority” but the reservoirs themselves are out of
any additional water that may be stored. But the State is not using the phrase to connote the point in titme
when reservoir storage physically ceases; rather the phrase is being used to describe the time of the year
when the existing storage rights are “off” because they have purportedly filled on paper, but natural flow
supply is still greater than senior natural flow demand and hence storage continues to occur. In other
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Summary Judgment wherein the State seeks disallowance of the claims. The Boise
Project also asserts that the State’s non-positional statement regarding whether the water
captured in the Boise River Reservoirs following flood control releases is put to
beneficial use is contrary to the State’s assertion in its Cross-Motion that the claimants
(Bureau and Boise Project) have admitted that they cannot prove that such post flood-
control release water was put to beneficial use.

In analyzing the State’s “position” (or lack thereof), the starting pointis Idaho
Code § 42-1412 (2) which states in relevant part:

If a party other than the claimant or the objector desires to participate in
the proceeding concerning a particular objection, the party shall file a
response to the objection that states the position of the party.

I.C. § 42-1412 (2) (emphasis added). The Responses filed by the State in these subcases
simply have “checked boxes™ as to the elements to which the State is responding. The
State’s Responses to not provide any additional information or explanation.” In the
absence of any additional explanation, the State’s Responses set forth a position that the
State simply agrees with the Director’s Report. See Memorandum Decision and Order
on Challenge, Subcase Nos. 36-00061 et al., (September 27, 1999) p. 16 (“In contested
subcases where NSGWD agrees with the Director’s Report . . . they can file a Response
(Standard Form 2) which, in essence, would state: “We agree with the Director’s
Report.””). As discussed in Section IV above, the Director’s Report provides two things:
(1) an ultimate conclusion (that the claims should be disallowed); and (2) the reason for

rather they are “off” because the annual volumetric limitation has been met.

%2 The State’s legal theory regarding the Claimant’s burden of proving beneficial use to support their claims
is that the stored water that has historically been beneficially used has been used under the authority of the
existing storage rights irrespective of whether the water in the Boise River Reservoirs was stored under the
existing storage rights or stored pursuant to “Constitutional method” water rights. In other words, under
the State’s theory, even though the “existing storage right” water may have been released downstream at a
time of year when it cannot be used, the water that replaces the “existing storage right” water is beneficially
used under the existing storage rights, just not stored under the existing storage rights. The result of this
legal theory is that the claimants would be required to prove additional use (irrigated acreage) beyond that
which is authorized under the existing storage rights. See State's Memo in Support of Cross-Motion at 52-
56.

¥ The document entitled “Instructions for Filing Responses to Qbjections to Water Rights in the Snake
River Basin Adjudication” which is an attachment to SRBA Administrative Order 1, Rules of Procedure,
states: ““You may attach any explanation or documentation that you feel is necessary to support your
Response.”
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disallowance being that the water claimed in the late claims is not appropriable because it
has been stored pursuant to “historic practice.”

The Boise Project asserts that .R.C.P. 11(a)(1) authorizes imposing sanctions
including the payment of costs incurred in responding to the State ’s Cross-Motion for
Summary Judgment which is inconsistent with the testimony of the State’s 30(b)(6)
deponent. The imposition of such sanctions is committed to the discretion of the trial
court. Sun Valley Shopping Center, Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d
093, 1000 (1990). Abuse of discretion is evaluated based upon three factors: (1) whether
the trial court correctly perceived the issue as one of discretion; (2) whether it acted
within the boundaries of its discretion and consistently with applicable legal principles;

and (3) whether it reached its decision through an exercise of reason. Id.

A. Analysis of Sanctions Regarding the Statement of the 30(b)(6) Deponent
that the State has no Position as to Whether the Claims Should be Disallowed

or Not.

The purpose of the discovery rules in the Idaho Rules of Civil Procedure is to
facilitate fair and expedient fact gathering. Edmunds v. Kraner, M.D., 142 Idaho 867,
873, 136 P.3d 338, 344 (2006). The State’s 30(b)(6) deponent stated that “the State [does
not have] an agreement, or a disagreement with the recommendations [in the Director’s
Report]” and that “[the State does not] have a position currently on whether that
recommendation should move forward or not.” 30¢b)(6) Deposition Transcript, p. 16
(reproduced in Boise Project’s Motion to Strike at 4). The assertion of the 30(b)(6)
deponent to the effect that the State has no position on whether the claims should be
disallowed or not is not a matter of fact subject to being discovered under the discovery
rules; rather it is a position regarding the ultimate disposition of the above-captioned
claims. The Boise Project is correct in its assessment that this statement of position made
by the 30(b)(6) deponent is inconsistent with the relief sought in the State’s Cross-Motion
for Summary Judgment. The deponent’s statement of position is also inconsistent with
the Response filed by the State which takes a position of agreeing with the Director’s

Report (that the claims should be disallowed for reason of water storage under “historic

i
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practice™). However, the State’s position in its Response is consistent with its Cross-
Motion for Summary Judgment at least as to the ‘ultimate disposition of disallowance of
the claims. ™ Despite the inconsistencies, the Boise Project cannot be heard to have been
“sandbagged” by the State’s filing of its Cross-Motion for Summary Judgment. The
Boise Project has known since the time it received notice of the State’s Responses that
the State sought disallowance of the claims. In accordance with the foregoing, and in an
exercise of reason and within the boundaries of discretion, this Special Master concludes
that the inconsistencies between the State’s Response, the testimony of the State’s
30(b)(6) deponent, and the State’s Cross-Motion for Summary Judgment, should not be
sanctioned as to the costs incurred by the Boise Project in responding to the Cross-

Motion.

B. Analysis of Sanctions Regarding the Statement of the 30(b)(6) Deponent

that the State has no Position as to Whether or Not Water Captured in the

Reservoirs After Flood-Control Releases was put to Beneficial Use.

Another “no-position” statement by the 30(b)(6) deponent that the Boise Project
asserts is inconsistent with the State s Cross-Motion for Summary Judgmenf is in effect
that the State has no position on whether the water captured in the Boise River Reservoirs
following flood control releases has been put to beneficial use. 30(5)(6) Deposition
Transcript, p. 18 (reproduced in Boise Project’s Motion to Strike at 5). The disagreement
between the State and the Boise Project regarding the question of whether or not the
water contained in the Boise River Reservoirs at the time of maximum physical fill in a
flood-control year has been put to beneficial use is not a disagreement as to facts. There
is not a factual dispute that such water has historically been put to beneficial use; rather
the disagreement is in regard to whether such use occurred under the “irrigation from
storage” component of the existing storage rights or whether the same use could be the
beneficial use that forms the basis of the above-captioned claims. The State’s legal

theory is that the beneficial use of the water in the Boise River Reservoirs at the time of

* In its Motion for Summary Judgment, the State lists four reasons that the late claims should be
disallowed, none of which are that the post flood-control release water was stored pursuant to “historic
practice” as is asserted in the Director’s Report.
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maximum physical fill, in a year in which water was previously released to be in
compliance with the rule curves of the Water Control Manual, always occurs under the
existing storage rights even though the “existing storage right” water was released from
the Boise River Reservoirs before it could be used.” The Boise Project, on the other
hand, asserts that the ancillary property right under which water is stored goes hand in
glove with the usufructory property right under which such water is beneficially used. In
other words, water beneficially used under the existing storage rights can only be water
that is stored under the existing storage rights; and if water is stored under some
authorization other than the existing stlorage rights, then the beneficial use of such water
may properly be the basis of the above-captioned claims.

The State’s 30(b)(6) deponent did not opine as to whether the beneficially used
water was used pursuant to the existing storage rights or otherwise. Again, there is nota
factual dispute that the water in the Boise River Reservoirs at the time of maximum
physical fill has been put to beneficial use; rather there is a legal dispute as to whether
such use can lead to the creation of a water right under the Constitutional method of '
appropriation, Therefore, irrespective of the answer to this legal issue, the deponent’s
cautiously circumspect answer is consistent with the legal position taken by the State in
its Cross-Motion.

In accordance with the foregoing, and in an exercise of reason and within the
boundaries of discretion, this Special Master concludes that the alleged inconsistencies
between the testimony of the State’s 30(b)(6) deponent and the State s Cross-Motion for
Summary Judgment should not be sanctioned as to the costs incurred by the Boise Project
in responding to the Cross-Motion. Therefore, this Special Master recommends that the
SRBA District Court enter a final order denying the Boise Project’s and Ditch

Companies’>® motion for sanctions.

# At oral argument on the State of Idaho’s Motion for Protective Order (held July 14, 2015), Deputy
Attorney General Garrick Baxter stated: “Originally when the Department tried to go through and
investigate the beneficial use claims, we came to the conclusion that we were unable to see additional
beneficial use beyond what is taking place under what we’ve referred to as the existing storage water rights
and so they were disallowed.” Reporter’s Transcript, Motion for Protective Order on Behalf of the State of
Idaho, p. 6, 11. 1-6.

% On August 18, 2015, the Ditch Companies filed a joinder in the Boise PrOJect’s Motion to Strike.
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IT IS FURTHER RECOMMENDED that the SRBA District Court enter final
order denying the Boise Project’s motion for sanctions and the State of Idaho’s motion

for sanctions.

Dated

THEODORE R. BOOTH
Special Master
Snake River Basin Adjudication
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