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SUPERIOR COURT OF ARIZONA 

COUNTY OF MARICOPA 
 
Peter S. Davis, as Receiver of DenSco 
Investment Corporation, an Arizona 
corporation, 
 

Plaintiff, 
 
v. 
 
Clark Hill PLC, a Michigan limited liability 
company; David G. Beauchamp and Jane 
Doe Beauchamp, husband and wife, 
 

Defendants. 

No. CV2017-013832 
 
 
 
DEFENDANTS’ RESPONSE TO 
PLAINTIFF’S MOTION TO 
EXCLUDE OPINION OF DR. ERIN 
NELSON UNDER RULE 702 AND 
DAUBERT 
 
(Assigned to the Honorable Daniel Martin) 
 

Plaintiff argues in its Motion to Exclude Opinion of Dr. Erin Nelson Under Rule 702 

and Daubert (“Motion”) that the Court must exclude the opinion of Dr. Nelson, a well-

respected psychologist, because it is not a diagnosis of a psychological disorder found in 

the DSM-5.  Short of diagnosing someone with such a disorder, Plaintiff’s Motion asserts 

that a non-diagnostic opinion like the one offered by Dr. Nelson fails to qualify as an 

admissible expert opinion under Ariz. R. Evid. 702.  The law flatly contradicts that 

contention.  Courts in both Arizona and around the country permit psychologists to testify 

to a variety of matters so long as those opinions are relevant and reliable under the rules of 

evidence.  Whether a psychological opinion meets those requirements is an inherently fact-

based inquiry that depends on the opinion being offered.  Here, Dr. Nelson’s psychological 
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opinion is both relevant and reliable.  It not only addresses, and provides context to, the 

Plaintiff’s causation argument, but Dr. Nelson developed that opinion using a procedure 

and methodology that is recognized and accepted by psychologists and physicians 

generally.  Plaintiff’s Motion, at best, raises issues that speak to the weight of Dr. Nelson’s 

opinion (which is a jury determination), not its admissibility.  Defendants therefore 

respectfully request that the Court deny Plaintiff’s Motion and allow Dr. Nelson to share 

her opinions with the Court and jury.  

A. Dr. Nelson’s Experience.  

Dr. Nelson is a board certified forensic and clinical psychologist who is licensed to 

practice in three states.  [Exhibit A (Declaration of E. Nelson) at ¶ 1]  In addition to having 

a robust private practice, she is the Interim Assistant Dean for Admissions and Outreach at 

the Texas Christian University/University of North Texas Health Sciences Center School of 

Medicine (“TCU”), as well as an Associate Professor at TCU and the University of Arizona 

College of Medicine.  [Id. at ¶ 2] 

Dr. Nelson has served as an expert witness and/or consultant in hundreds of forensic 

matters.  [Id. at ¶ 4]  These matters include, but are not limited to: financial crimes, undue 

influence, impaired professionals, testamentary capacity, competency, psychological 

autopsy, mental state at the time of the offense, murder and attempted murder, workplace 

violence and sexual abuse, boundary violations, fitness for duty, and substance use/abuse.  

[Id. at ¶ 3]  She has also worked at state and federal correctional facilities evaluating and 

treating adult male and female offenders across all security levels, and been a consultant for 

the City of Phoenix, most notably appointed to the Phoenix Police Department’s “Baseline 

Killer” task force.  [Id. at ¶¶ 5-6]   

B. Dr. Nelson’s Opinion.  

Dr. Nelson’s opinion is contained in an initial and supplemental report, disclosed to 

Plaintiff on April 5, 2019 and October 8, 2019, respectively.  Collectively, excluding 
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exhibits, the two reports run 27 single-spaced pages.  The reports conclude that Scott 

Menaged, a convicted felon that Plaintiff itself charges with responsibility for $31 million 

in DenSco losses, “had substantial influence over Denny Chittick’s decision-making and 

resultant conduct” between January and May 2014, the critical time period during which 

Plaintiff alleges Clark Hill and Beauchamp could have prevented DenSco’s losses.  

[Exhibit B (April 4, 2019 Expert Report of E. Nelson) at p. 20 and Exhibit C (October 7, 

2019 Expert Report of E. Nelson) at p. 5]  Dr. Nelson’s opinion, however, is not limited to 

the ultimate conclusion.  The reports also explain the dynamic between Chittick and 

Menaged based on the two men’s characteristics, the various psychological mechanisms 

that allowed Menaged to exert “substantial influence” over Chittick during the specified 

time period, and the psychological elements of financial crime that compel that conclusion.  

Importantly, the opinion explains how and why Chittick continued to invest in Menaged 

(both literally and emotionally), despite mounting evidence that Menaged was defrauding 

DenSco.   

Excerpts from Dr. Nelson’s initial and supplemental report are illustrative of the 

scope of her opinion:  

It is not uncommon for bright, well-educated people to fall prey to financial 
crime.  In fact, financial predators engage a wide range of victims.  In their 
effort to identify and cultivate a potential target, offenders typically seek to 
establish a trusting relationship.  The preliminary demonstration of credibility 
becomes the foundation upon which the fraud can be built.  The victim’s trust 
is reinforced by the “reward” of initial follow-through.  Once trust is 
established, the loyalty of the victim is a conduit for exploitation.  In Mr. 
Chittick’s case it seems his vulnerability was, in part, borne of a need to avoid 
failure, not only in the eyes of others, but also to himself.  To this end, Mr. 
Chittick appears to have employed the most pervasive and effective of defense 
mechanisms – denial.      

   
Although in retrospect it may seem counterintuitive, Mr. Chittick’s decision to 
“double down” on his attachment to Mr. Menaged’s false narrative, is 
consistent with a typology of victims of financial crime.  It is not uncommon 
for vulnerable parties, especially those whose conduct is incongruent with their 
self-perception, to cling to their course no matter how problematic.  In the face 
of a reality that is too much to bear, people often engage in seemingly irrational 
decisions to avoid confronting the truth.  While in hindsight a better course of 
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action may seem obvious, for the individual at a given period in time, internal 
and external psychological mechanism can eclipse logic and reason.  

Exhibit A at p. 20.    

Superficially, it may be difficult to understand how Denny Chittick, an 
intelligent successful businessman could not only be lured in by someone like 
Scott Menaged but could allow himself to be repeatedly jeopardized and 
manipulated.  When viewed through the lens of psychological/behavioral 
science, however, the relationship between Mr. Chittick and Mr. Menaged can 
be explained through basic tenets of human behavior.  Mr. Chittick’s faith in 
Mr. Menaged was built on a foundation of positive reinforcement.  Mr. 
Menaged followed through on early promises and demonstrated himself to be a 
reliable colleague and business associate.  As their relationship evolved the 
positive reinforcement pattern continued.  Mr. Chittick’s attachment to Mr. 
Menaged intensified as Mr. Menaged ingratiated himself in Mr. Chittick’s 
world beyond the workplace.  

Exhibit B at p. 4.  

The reports identify the exact methodology that Dr. Nelson used to form her opinion 

– “a record review and analysis” – as well as the 362 specific records that Dr. Nelson 

reviewed, including 16 deposition transcripts.  Dr. Nelson also sat in on the majority of the 

deposition of convicted felon Menaged, the only person in the Chittick-Menaged 

relationship who is still alive.  

C. Rule 702. 

Rule 702 governs the admissibility of Dr. Nelson’s testimony.  The rule, which 

mirrors its federal counterpart, states:  

A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or otherwise if:  

 
(a) the expert’s scientific, technical, or other specialized knowledge will 

help the trier of fact to understand the evidence or to determine a fact 
in issue;  

 
(b) the testimony is based on sufficient facts or data;  
 
(c) the testimony is the product of reliable principles and methods; and  

 
(d) the expert has reliably applied the principles and methods to the facts 

of the case.  
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The Court determines whether an expert’s opinion is admissible under the rule as 

exhibiting both relevance and reliability.  AZ. State Hospital/AZ. Comm. Prot. and 

Treatment Ctr. V. Klein, 231 Ariz. 467, 473, ¶ 29 (App. 2013).  The Court must establish 

that the proposed expert testimony is “reliable and thus helpful to the jury’s determination 

of facts at issue” by a preponderance of the evidence.  Ariz. R. Evid. 702, Comment to 

2012 Amendment; Fed. R. Evid. 702 advisory committee’s note (citing Bourjaily v. U.S., 

483 U.S. 171, 107 S. Ct. 2775, 97 L.Ed.2d 144 (1987)).  Determining whether an expert’s 

opinion is reliable under Rule 702 requires a “flexible” approach.  Daubert v. Merrell Dow 

Pharm., Inc., 509 U.S. 579, 589 (1999).  The Court “must ensure that the expert ‘employs 

in the courtroom the same level of intellectual rigor that characterizes the practice of an 

expert in the relevant field.’”  Klein, 231 Ariz. at 473, ¶ 29 (citing Kumho Tire Co., Ltd. v. 

Carmichael, 526 U.S. 137, 152 (1999)) (emphasis added).  “Toward that end, the trial 

judge must determine whether the testimony has a reliable basis in the knowledge and 

experience of the relevant discipline.”  Id. (citations and quotations omitted).   

Contrary to Plaintiff’s assertion (at p. 6), the Court is not limited to determining 

reliability based on the non-exclusive set of factors listed in Daubert.  See Klein, 231 Ariz. 

at 473, ¶ 28 (depending on the nature of the issue, the expert’s particular expertise, and the 

subject of his testimony, the factors identified in Daubert “may or may not be pertinent in 

assessing reliability”); see also, Cameron v. Lowes Home Ctrs. Inc., No. CV-17-08082-

PCT-JJT, 2019 WL 2709817, at *1 (D. Ariz. Jun. 26, 2019) (“the Daubert factors may not 

apply to testimony that depends on the knowledge and experience of the expert, rather than 

a particular methodology”).  Instead, “[a]n expert qualified by experience” may testify “if 

his or her experiential knowledge will help the trier of fact to understand evidence or 

determine a fact in issue, as long as the testimony is based on sufficient data, is the product 

of reliable principles, and the expert has reliably applied the principles to the facts of the 

case.”  Cameron, 2019 WL 2709817, at *1.  An expert’s experience is especially critical to 
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determining reliability when the area of expertise – like psychology – does not readily lend 

itself to the “exactness of hard science methodologies” that Daubert concerned.  Klein, 231 

Ariz. at 473, ¶ 28.  Rule 702 explicitly contemplates the Court’s admission of such 

experience-based expert testimony, as the comment to the rule explains: “The amendment 

is not intended . . . to permit a challenge to the testimony of every expert, preclude the 

testimony of experience-based experts, or prohibit testimony based on competing 

methodologies within a field of expertise.” (Emphasis added).    

D. Dr. Nelson’s Opinion is Relevant.  

Dr. Nelson’s opinion that explains that (i) Menaged had “substantial” influence over 

Chittick and (ii) how he gained such influence, is relevant to the issue of causation in this 

case.  “Expert opinion testimony is relevant if the knowledge underlying it has a valid 

connection to the pertinent inquiry.”  Elliot v. Google Inc., 45 F. Supp. 3d 1156, 1164 (D. 

Ariz. 2014).  Like relevance generally, the relevancy bar for admitting expert testimony is 

low, “demanding only that the evidence logically advance[] a material aspect of the 

proposing party’s case.”  Messick v. Novartis Pharm. Corp., 747 F.3d 1193, 1196 (9th Cir. 

2014) (citations and quotations omitted).  

Here, Plaintiff alleges that Defendants committed legal malpractice and aided and 

abetted Chittick’s breach of fiduciary duties to DenSco.  Central to Plaintiff’s claims is the 

contention that if Defendants had provided specific advice between January and May 2014, 

Chittick would have followed that advice and averted DenSco’s losses.  Plaintiff contends 

that during that critical period, Defendants should have (among other things): (1) advised 

Chittick to terminate his dealings with Menaged, (2) forced DenSco to update its expired 

Private Offering Memorandum (“POM”), and (3) “urged Mr. Chittick, on behalf of their 

client DenSco, to protect and preserve the corporation’s assets” rather than pursuing the 

Forbearance Agreement.  [Exhibit D (Expert Report of Neil J. Wertlieb), p. 53-55]  
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There is no evidence, however, that DenSco (through Chittick) would have followed 

such advice.  The available evidence, in fact, suggests the opposite, as DenSco (again 

through Chittick) disregarded its lawyers’ advice between January and May 2014, 

continued to disregard that advice in favor of its joint venture with Menaged after 

Defendants terminated their representation of DenSco in May 2014, and had, in any event, 

disregarded his attorneys’ prior advice regarding disclosure and lending fundamentals, 

DenSco’s promises to its investors, and common business sense for more than a year before 

slowly revealing DenSco’s issues to Defendants starting in January 2014.1  In short, 

Defendants have argued (and will argue) that they were limited in what they could do to 

prevent DenSco’s losses because Menaged had ensnared Chittick in his fraud by January 

2014.  Dr. Nelson’s opinion is relevant to that causal analysis.  It helps explain why 

Chittick: (1) repeatedly ignored Beauchamp’s advice between January and May 2014, (2) 

fought Beauchamp’s efforts to enhance the protections for DenSco under the Forbearance 

Agreement, (3) failed to disclose to Beauchamp all of the details necessitating the 

Forbearance Agreement in the first place, and (4) spent more than a year violating 

DenSco’s promises to its investors without any disclosure to DenSco’s attorney.   

Notwithstanding the critical role of Dr. Nelson’s opinion in the causation defense, 

Plaintiff argues the opinion is not relevant for two reasons.  The first (at p. 5) is that 

because “[t]his lawsuit is against Beauchamp, not Menaged[,]” the only pertinent issue is 

“whether Beauchamp had influence over Chittick.”  Plaintiff draws the scope of the case 

too narrowly.  Beauchamp’s influence over Chittick is necessarily affected by the influence 

others had over Chittick during the relevant time period.  As recognized in the case law 

above and Plaintiff’s own Motion, expert testimony is relevant if “it speaks clearly and 

                                              
1 The evidence shows that Chittick was aware of double-liening issues involving Menaged as 
early as September 2012, failed to address those issues, and instead, lent Menaged more than 
half of DenSco’s portfolio over the course of 2013, all without any disclosure to Defendants. 



 

{00472117.1 } 8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

directly to an issue in dispute in the case.”  Daubert, 43 F.3d at 1321 n. 17 (emphasis 

added).  Causation is a disputed issue.  And Dr. Nelson’s report relates “clearly and 

directly” to that disputed issue, supporting Defendants’ assertion that they could not have 

averted DenSco’s losses, even if Plaintiff’s accusations regarding the legal advice provided 

are seen as credible.  Dr. Nelson’s opinion regarding Menaged’s influence is therefore 

relevant to this case, regardless of who is the subject of the lawsuit.   

Plaintiff’s second argument regarding relevancy (at p. 3) is that because Dr. 

Nelson’s opinion is not a diagnosis of a psychological disorder found in the DSM-5, her 

opinion is not one “that requires expertise.”  Reciting a catalog of out-of-state cases – the 

most recent of which is 30 years old – Plaintiff dismisses Dr. Nelson’s opinion that 

Menaged had “substantial” influence over Chittick (at p. 4) as “not the sort of thing the jury 

needs an expert for” because she is “not rendering a diagnosis.”  

Besides taking a dim view of psychology and the expertise of practitioners like Dr. 

Nelson, Plaintiff’s statement is just plain wrong.  Courts in Arizona have allowed 

psychologists significant latitude to opine about psychological matters that do not 

constitute diagnostic opinions.  For example, in Cameron, the Court admitted the opinion 

of a psychologist who opined only that the plaintiff needed “therapy and treatment” and 

suffered “psychological harm.”  2019 WL 2709817, at *1.  Similarly in United States v. 

Christensen¸186 F. Supp. 3d 997, 999-1000 (D. Ariz. 2016), the Court admitted a 

psychologist’s opinion that “certain people exhibit a general conspiracy mentality which 

makes them susceptible to belief in a wide variety of conspiracy theories, that repeated 

exposure to a particular conspiracy theory is known to increase the odds of believing it, that 

[the] [d]efendant possesses the characteristics of a general conspiracy mentality, and that 

[the] [d]efendant has had extensive exposure to the views of the taxation-denial 

community.” The Court found that the opinion was “helpful to the jury’s evaluation of the 

defense” because it “help[s] explain why [the] [d]efendant would accept otherwise 
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implausible views of the federal tax laws.” Christensen¸186 F. Supp. 3d at 999-1000.  

Here, Dr. Nelson’s opinion is likewise helpful to explain why Chittick would hide critical 

information from his attorneys and ignore his attorneys’ advice. 

These Arizona cases are in line with cases from around the country.  In Duerbusch 

v. Karas, 267 S.W.3d 700, 710 (Mo. Ct. App. 2008), the court found that a forensic 

psychiatrist’s opinion that the decedent was susceptible to undue influence because of her 

age, education, physical condition and mental condition did not “invade[] the province of 

the jury” because it was not of “such common knowledge.”  This followed precedent set by 

the same court in Turnbo by Capra v. City of St. Charles, 932 S.W.2d 851, 854 (Mo. Ct. 

App. 1996), wherein the deposition testimony of a psychiatrist that testified that plaintiff 

“had symptoms consistent with persons suffering from schizophrenia” was allowed.  

Similarly, in Martin v. Calier Hotel Corp., 48 F.3d 1341, 1358 (4th Cir. 1995), the Fourth 

Circuit permitted testimony that the plaintiff’s “personality was such that she might be an 

‘easy victim’ and that her symptoms were consistent with those of someone who had been 

sexually assaulted.”  

Dr. Nelson’s opinion therefore falls well within the bounds of expert psychological 

testimony that courts have admitted as being helpful to the jury.  As highlighted in the 

excerpted portions of her opinion, Dr. Nelson explains not only that Menaged had 

“substantial” influence over Chittick (which itself is an admissible opinion), but how he 

gained that influence and why Chittick exhibited behaviors that otherwise appear irrational.  

[Exhibit B at p. 20; Exhibit C at p. 4]  Her discussion of the how and why considers the 

predator-prey relationship in the context of a financial fraud and the specific psychological 

means Menaged used to make Chittick susceptible to that fraud.  Plaintiff’s contention that 

Dr. Nelson’s opinion is simply an ultimate conclusion and therefore one that the “jury is 

fully capable of evaluating” because untrained friends, family and acquaintances of 

Chittick may agree with that premise, doesn’t do justice to Dr. Nelson’s specialized 

mailto:S.@.2d
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knowledge, skill and experience.2  The full scope of her opinion discusses unique 

psychological concepts that are well outside the “common experience” of a jury (and the 

other lay witnesses), making it a relevant expert opinion under Rule 702. 

E. Dr. Nelson’s Opinion is Reliable.  

Dr. Nelson’s opinion is also reliable under Rule 702.  As noted in Klein, the North 

Star that guides the Court’s reliability determination is whether “the expert ‘employs in the 

courtroom the same level of intellectual rigor that characterizes the practice of an expert in 

the relevant field.’”  231 Ariz. at 473, ¶ 29 (citing Kumho Tire Co., Ltd. v. Carmichael, 526 

U.S. 137, 152 (1999)).  When the particular area of expertise concerns “areas of specialized 

knowledge” outside the hard sciences, the expert’s “knowledge and experience” are 

especially relevant to establishing reliability.  Cameron, 2019 WL 2709817, at *1.   

Dr. Nelson formed her opinion in this case by using a methodology recognized not 

only in the field of psychology, but medicine generally.  Specifically, Dr. Nelson conducted 

a “record review and analysis” of “volumes of electronic mail correspondence, written 

correspondence, deposition testimony, pleadings” and other documents identified in her 

initial and supplemental reports.   [Exhibit E at 72:25 – 73:4]  Such record reviews by non-

treating psychologists are appropriate in rendering expert opinions.  See, e.g., Morgan v. 

Comm’r of Soc. Sec. Admin, 169 F.3d 595, 600 (9th Cir. 1999) (“Opinion of a 
                                              
2 Plaintiff also misstates (at p. 4) the testimony of Dr. Nelson regarding a lay witness’s ability 
to provide the same opinion that she does.  In Dr. Nelson’s deposition, Plaintiff’s counsel 
asked: “So a layperson could give an opinion, who knew Mr. Chittick well, and could give an 
opinion that they thought that Mr. Chittick was somehow under Mr. Menaged’s influence?”  
[Exhibit E (Deposition of E. Nelson), 88:6-9]  Dr. Nelson replied, “A human being answering 
a question in a deposition could certainly give their opinion or impression.”  Id. at 88:11-13.  
Plaintiff’s counsel followed up: “Haven’t some of the witnesses in this case given that opinion, 
based on their knowledge and history with Mr. Chittick?”  Id. at 88:14-16.  Dr. Nelson’s 
response was, “Sure.”  Id. at 88:17.  The next question by counsel was, “How was your opinion 
any different than theirs?”  Id. at 88:18.  Dr. Nelson answered, “I was asked to help explain to 
them how this - - how that could have happened, using a psychological background and training 
and expertise.”  Id. at 88:19-21 (emphasis added).  
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nonexamining, testifying medical advisor may serve as substantial evidence when they are 

supported by other evidence in the record and are consistent with it.”).  Dr. Nelson opined 

that a record review was sufficient here because of the limited referral question Defendants 

asked: “the level of influence, if any, Scott Menaged had over Denny Chittick’s decision-

making and conduct on or about January 2014 through May 2014.”  [Exhibit E at 66:4-7 

(“if I’m asked a limited question, then I would gather everything I needed to do to answer 

that question, but it may not be necessary to do other work”)]  She noted that “it’s 

professionally acceptable to render” such limited opinions, and further explained that the 

quality and quantity of data needed is commensurate with the question asked.  [Id. at 49:8-

14 and 65:9-12]  She specified that guidance in the field explains that psychologists must 

have “sufficient information” depending on “the scope, the breadth and depth of the 

opinion you are offering.”  [Id. at 110:9-13]  

Dr. Nelson then applied her extensive experience and training as a psychologist to 

interpret the thousands of pages she reviewed.  As spelled out in her Declaration, Dr. 

Nelson has provided psychological opinions and consultation services in a wide variety of 

matters, many of which involve predatory behavior analogous to the Menaged-Chittick 

relationship. [Exhibit A at ¶¶ 3,5,6]  Based on the methodology employed and her 

experience, Dr. Nelson testified that she was “very comfortable” that she had “offered a 

reliable and valid opinion.”  [Exhibit E at 98:24 – 99:1]  

Notwithstanding the fact that Dr. Nelson’s methodology comports with the 

standards used in her field, Plaintiff argues that Dr. Nelson’s methodology is not reliable 

because: (1) it cannot be evaluated under the Daubert factors (at p. 6-9), (2) she did not 

review every document produced in the case or interview any witness herself (at p. 9-12), 

and (3) she relied on documents produced by Defendants’ counsel to author her report (at 

p. 12-14).  All of those contentions relate only to the weight a jury should give Dr. 

Nelson’s opinion, not its reliability.   
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1. The Daubert factors are not dispositive in assessing the reliability of 
Dr. Nelson’s opinion.  

Plaintiff mistakenly contends (at p. 6-9) that Dr. Nelson’s opinion is not “objectively 

reliable” because it does not comport with the Daubert factors.  As noted in cases like 

Klein and Cameron, the Daubert factors have limited application in determining the 

reliability of expert opinions outside of the hard sciences.  When it comes to the opinions of 

medical professionals like Dr. Nelson, Sandretto v. Payson Healthcare Mgmt., Inc., 234 

Ariz. 351, 356, ¶ 13 (App. 2014) clarifies that the “[a]pplication of the Daubert factors . . . 

requires flexibility. . . . Daubert’s role of ensur[ing] that the courtroom door remains closed 

to junk science . . . is not served by excluding [physician] testimony . . . that is supported 

by extensive relevant experience.  Such exclusion is rarely justified in cases involving 

medical experts . . . .”  (Citations and quotations omitted).  The Sandretto court based its 

reasoning on both the Arizona and federal Rule 702:  

Arizona’s adoption of the language of the federal rule included a caution that 
the amendment “is not intended to . . . preclude the testimony of experience-
based experts.”  Ariz. R. Evid. 702 cmt.; see also McMurty v. Weatherford 
Hotel, Inc., 231 Ariz. 244, ¶ 17, 293 P.3d 520, 527 (App. 2013).  The advisory 
committee note to Federal Rule 702 – from which Arizona’s 2012 comment is 
derived – similarly explains, “Nothing in this amendment is intended to suggest 
that experience alone – or experience in conjunction with other knowledge, 
skill, training or education – may not provide a sufficient foundation for expert 
testimony.” 

Sandretto, 234 Ariz. at 357, ¶ 14 (emphasis added). 

 The Sandretto, Klein and Cameron opinions clarify that courts can, and should, go 

beyond Daubert when evaluating the reliability of a medical expert opinion.  The case law 

directs courts to determine if the expert formulated the opinion using a methodology 

employed in the field and consider the experience of the expert itself.  Here, Dr. Nelson’s 

methodology comported with the standards employed in the field of psychology as spelled 

out in the Specialty Guidelines for Forensic Psychology (“Specialty Guidelines”).  Dr. 
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Nelson: (1) acquired collateral/third party information; (2) used multiple sources of 

information; (3) documented all of the data she considered; and (4) sought the amount of 

data that she believed was necessary to render a limited “general psychological opinion.”  

[Exhibit A at ¶ 8; Exhibit E at 62:13]  The opinion she provided was “deliberately narrow” 

so as to comply with the standards in her field.  [Exhibit A at ¶ 15] 

 Plaintiff neither challenges the experience or qualifications of Dr. Nelson, nor cites 

any authority that establishes that other practitioners would view Dr. Nelson’s 

methodology as inappropriate.  Instead, Plaintiff argues (at p. 7) that because Dr. Nelson 

“is not diagnosing Chittick with a recognized condition” from the DSM-5 and employing 

tests like the Minnesota Multiphasic Personality Inventory needed to diagnose 

psychological disorders, her opinion must be unreliable under Daubert.  That assertion is 

not credible.  The law allows for medical professionals like Dr. Nelson to provide non-

diagnostic opinions like the one in this case so long as: (1) those opinions are arrived at by 

employing a methodology accepted in the field and (2) Dr. Nelson’s experience qualifies 

her to do so.  Those requirements are met here.  

2. Dr. Nelson’s inability to review every record in this case or interview 
witnesses does not render her opinion unreliable. 

Plaintiff argues that Dr. Nelson’s opinion is also unreliable because “she did not 

have all the necessary documents in this case” (at p. 11) and she failed to interview any 

witnesses herself (at p. 10).  Neither observation is meaningful in assessing the opinion’s 

reliability.  

First, Plaintiff’s allegation that Dr. Nelson “did not have all the necessary 

documents in this case” is simply wrong.  The parties have exchanged over 600,000 pages 

of documents, deposed 39 witnesses, and exchanged almost 20 disclosures in this case.  Dr. 

Nelson requested that Defendants’ counsel continuously provide pleadings, documents and 

witness deposition transcripts that contained information relating to Chittick’s “friendships, 
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interests, hobbies, passions, relationships” and other information that helped Dr. Nelson 

“understand who he [was].”  [Exhibit E at 87:12-14]  Though Dr. Nelson could of course 

not guarantee that she had reviewed every record in the case that related to Chittick’s 

personality (a strawman assertion to begin with), she testified that she felt she had reviewed 

enough information to provide her opinion and that it would not be ethical for her to 

needlessly review other documents.  [Exhibit A at ¶ 16; Exhibit E at 79:11-14, 81:12-15, 

98:24 – 99:1]  Her review included: (1) multiple pleadings and disclosure statements filed 

by the parties; (2) deposition transcripts of 16 family members, investors and 

acquaintances; (3) multiple transcripts relating to Menaged’s criminal proceedings; (4) the 

audio and transcript of a conversation between Chittick and Menaged apparently recorded 

by Chittick surreptitiously; and (5) 331 additional records produced in the case.  [Exhibits 

B and C]  She also observed the parties’ deposition of Menaged.  [Exhibit C at p. 1]  To the 

extent that Dr. Nelson did not review any specific record or piece of evidence, that relates 

only to the weight of Dr. Nelson’s opinion, not its admissibility, which Plaintiff may raise 

when cross-examining Dr. Nelson.  See Atencio v. Arpaio, No. CV-12-02376-PHX-PGR, 

2015 WL 11117187, at *18 (D. Ariz. Jan. 15, 2015) (relying on Kennedy v. Collagen 

Corp., 161 F.3d 1226, 1231 (9th Cir. 1998)) (“To the extent Defendants challenge the 

admissibility of Wilcox’s opinions because he did not review certain other evidence prior 

to rendering his opinions, or consider alternative theories or hypotheticals, such arguments 

go to the weight, not the admissibility of his opinions.”).3  

The fact that Dr. Nelson did not interview any witnesses herself similarly bears on 

the weight of her opinion, rather than its admissibility.  Plaintiff has not cited to a single 

case that requires a psychological or medical expert’s testimony to be based on personal 

                                              
3 Further, although Plaintiff asserts that Dr. Nelson should have reviewed even more deposition 
transcripts, Plaintiff does not argue, or even suggest, that anything in those purportedly critical 
records would serve to undermine or contradict Dr. Nelson’s opinion. 
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examinations.  Nor could it, given Daubert’s explicit recognition that “an expert is 

permitted wide latitude to offer opinions, including those that are not based on firsthand 

knowledge or observation.”  509 U.S. at 592.  Cases from around the country are therefore 

clear that the fact that Dr. Nelson did not interview any witness herself relates only to the 

opinion’s weight.  See U.S. v. Vallejo, 237 F.3d 1008, 1021 (9th Cir. 2001) (ruling that a 

school psychologist’s testimony was admissible even though he did not personally 

interview the subject student because it “consisted of her observations of typical 

characteristics drawn from many years experience interviewing many, many persons”) 

(citations and quotations omitted); Luciano v. E. Cent. Bd. Of Co-op. Educ. Servs., 885 F. 

Supp. 2d 1063, 1069 (D. Colo. 2012) (“The credibility of the information on which Dr. 

Carson relied is fair game for attack, as is whether she placed too much reliance on the 

parents’ statements, but that does not render the opinions inadmissible.”); Rivas v. Thaler, 

No. 3:06-CV-344-B, 2010 WL 1223130, fn.1 (N.D. Tex. Jan. 22, 2010) (“To the extent that 

Rivas claims Dr. Coons’s testimony was inadmissible because he did not interview Rivas 

himself, his claim is without merit.”) (citing Barefoot v. Estelle, 463 U.S. 880, 896-906, 

103 S. Ct. 3383, 77 L.E.2d 1090 (1983)); Rivera v. Dyett, Nos. 88 CIV. 4707(PKL), 90 

CIV. 3783(PKL), 1994 WL 225454 (S.D.N.Y. May 25, 1994) (“the completeness of Dr. 

Schwartz’s preparation generally goes to the weight, not the admissibility, of his 

opinions”).4  

                                              
4 Citing no case law in support, Plaintiff also argues (at p. 10) that Dr. Nelson’s opinion is 
unreliable because she has not “clarif[ied] the probable impact” of her not reviewing all records 
and/or interviewing witnesses herself as the Specialty Guidelines and Ethical Principles of 
Psychologists and Code of Conduct (“Ethical Principles”) requires.  That is (once again) a 
mischaracterization of Dr. Nelson’s opinion.  Both the initial and supplemental reports contain 
an explicit limitation that reads: “The observations/opinions provided herein are based on my 
training and experience as well as my review of the information listed in the Sources of 
Information section of this report.  I did not conduct a face-to-face evaluation of Mr. Chittick 
prior to his death, nor have I conducted any collateral interviews.  As such, my opinions are 
thereby limited.”  [Exhibit B at p. 14 and Exhibit C at p. 2]  That limitation is sufficient to 
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3. Dr. Nelson’s reliance on documents provided and/or authored by the 
Defendants does not render her opinion unreliable.  

Finally, Plaintiff argues (at p. 12-14) that Dr. Nelson’s opinion is unreliable because 

her initial report quoted Defendants’ disclosure statement, she relied on a chronology 

prepared by the Defendants, and her report “is full of statements that are nothing more than 

an adoption of Defendants’ narrative.”  This observation, yet again, is irrelevant for 

assessing reliability.  As noted in Tormenia v. First Investors Realty Co., Inc., 251 F.3d 

128, 135 (3d Cir. 2000), “Rule 702 does not require that experts . . . eschew reliance on a 

[party’s] account of factual events that the experts themselves did not observe. . .  Whether 

through contrary expert testimony or cross-examination,” an opposing party may 

“challenge perceived weaknesses in assumptions underlying” an expert report.  Plaintiff 

cites no authority to the contrary, and in any event, Dr. Nelson reviewed Plaintiff’s 

Complaint, Plaintiff’s Initial Rule 26.1 Disclosure Statement, Plaintiff’s Seventh 

Supplemental Disclosure Statement and a plethora of documents produced by Plaintiff.  

The fact that Dr. Nelson relied on documents provided by the Defendants in addition to 

these other documents (as does any expert retained by a party) again, and at best, relates to 

the weight the jury should bestow on Dr. Nelson’s report, not its admissibility.  

F. Conclusion.  

Rule 702 allows this Court to permit that expert testimony that is both relevant and 

reliable.  Despite Plaintiff’s suggestion otherwise, relevance and reliability are not 

determined by blindly applying a rigid checklist of factors enumerated in Daubert.  Instead, 

in areas of expertise outside of the hard sciences, the Court must look at the experience of 

the proffered expert and ensure that the expert arrived at her opinion using a methodology 

                                              
ensure compliance with the Specialty Guidelines and Ethical Principles. [Exhibit E at 96:22-
25] Though Plaintiff asserts that Dr. Nelson has not explained “the specific impact of that 
limit,” Plaintiff cites to no legal or medical authority that requires further explanation than the 
one provided by Dr. Nelson. 
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accepted in her field.  Dr. Nelson’s opinion specifies her exact methodology and that 

methodology comports with the standards in her field.  Moreover, her opinion relates to the 

issue of causation, making it directly relevant to the case.  Plaintiff’s Motion, which largely 

relies on inapposite, non-binding and dated case law, fails to establish otherwise.  

Because Dr. Nelson’s opinion meets both of Rule 702’s relevance and reliability 

requirements, Defendants Clark Hill and David Beauchamp respectfully request that the 

Court deny Plaintiff’s Motion and allow the expert opinion of Dr. Nelson under Arizona 

Rule of Evidence 702. 

DATED this 17th day of January, 2020. 
 

COPPERSMITH BROCKELMAN PLC 
  
 
By:  /s/ John E. DeWulf  

John E. DeWulf 
Marvin C. Ruth 
Vidula U. Patki 
2800 North Central Avenue, Suite 1900 
Phoenix, Arizona  85004 
Attorneys for Defendants 
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Joshua M. Whitaker, Esq. 
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2929 N. Central Ave., Suite 2100 
Phoenix, AZ  85012-2793 
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gsturr@omlaw.com 
jroth@omlaw.com 
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