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IN THE UNITED STATES DISTRICT CQURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA,
Plaintiff
V.

Civil Action No. 90-229 Erie

ROBERT BRACE and
ROBERT BRACE FARMS, INC.,
a Pennsylvania Corporation,

Nt A et e s i NS Nt N

Defendants

BDJUDICATION

The above-captioned case was tried non-jury -and a view
of the site in dispute was conducted by the Court. The Court makes

the following

VFINDINGS OF FACT .

1. The United States has brouqht this action against
Robert Brace, individually (hereinafter "Bréée“).and Robert Brace'
Farms, Inc., a Pennsylvania corporation (heféinafter "Brace Farms")
‘(collectively,'"befendants"),_aiieging two cBunts of violations of
the Clean Water Act (hereinafter "CWA™). :

2, B%ace is a farmer who ownsﬁiand in ErieaCounty‘thdt_
is used exclusively for farmland. Brace Farms, Inc. isg a PeﬁnsylvaﬁLa
corporation engaged principally invthe farﬁiﬁg husiness; |

3.: ﬁefendants own apprcximateiy 600 acfes of real
property located in Erie County., Pennsy;vania, approximately - 30

acres of which is the .subject of this actiqﬂ.(“site").
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4. The parties haQe'stiéulated #hat:the sité conéti—
tutes fwetlands“.as defined in the CWA and its implementing'regula-,
tiohé. The Court's view indicateq that not more than 25% of the
site met the definition.

SQ vWetlandé congtitute a prdductive and valuable
resource, the unnecessary alteration or déstrqction of which
constitutes a serious violatién of the environmgntal laws, which
should be diécouraged as contra;& to tﬁe bublig interest. |

6. ﬁéﬁlands perforﬁ.vital fuﬁctions.important fo_the
environment and public interest, inclnding'bﬁf not limited to:

(a) serving water purification and water éuality enhancement
functions;. (b) serving as storage areas for storm and'floéd waters;
(c) sefving_natural biologic functions, inclﬁding food chain
production, gene:ai habitat, and rasﬁing siteg‘for aguatic or land
specias, and (d)'servin§ erosion and sedimengatian control‘functions.
33 CyF.R._320.4(b); 40 C.F.R. 230.41.

;7.' The site is adjaﬁent.tozntribﬁtary of ﬁ;k Creek,
which is an interstata‘waterﬁay. | |

8. Elk Creek is a tributary ofiﬁaké Erie, which is
also an iptersﬁate waterway.

9. Brace's parehts and oiher fg@ily members have
always earned their principal livelihood fréﬁ farming activities.
whiie Brace was‘g:ow;ng up,-he lived on property that now includes

the site. Brace has been a farmer since the'ége of fifteen.
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“10. Bface‘purcﬁased certain fa;m pfoperty f?om his
father in 19?5.. A portion of that property céniaigs the =ite. . The
property has been in'the Brace family since gﬁe 1930's, when Brace's
.grandﬁathez farmed the land. - |

11. In vears prior to the time that Brace's father.
owned the property that includes the site, the prbpertj had been
usedbregulariy for normal farming activities, such as cropland and
pastureland for dairy and beef cattle.

12. Brace's paiénts were in thg;farming business
fgr their enﬁiie lives. Brace‘s father had uééd the site for normal|:
fafming actiéities during the time he owned the property. From
time to time, Brace's. father produced corn, hay, cabbéée, cate and
dry feed on thé property that includes the site.

13. The soilvin Erie County'réiuires continuous
dréining in order to be‘suitable for cultivation. Extensive under-
grouhd drainage systems are typigal and necessary aspects of farm-
ing in Erie County, and the installation'of $u¢h éystems'is a, .
normalifarming activitf in. order to make land suitable for farming.

14. The‘topagfaphy and seil type on the site are
'typical of Western Pennsylvania and of Erie Céunty in particular.
Beavers'héve traditionaily lived on and around the site. Due to
the pfesende of beaver dams that.have affected the fiow-of water
on the éite( the site wés traditionally inﬁndatad with water at

various times.
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15. ° The wildlife on the site consistSQf'ﬁransient deer’,
geese, rabbits and other wildlife typical of £he area and not
- uncommon to farmland in Erie County. Tﬁe site does not serve as a
wildlife refuge. ’The wildiife on the site 5as not changed from
the timé.that Braée's father owned ihé land ug to the present time.

_16. Brace purchased the proﬁerty from his féther with
the 1ntent to continue and to 1mprove upon his father® s established
farming operatlon. It was Brace & intent to integrate the various
farmable- portlons of the proPerty 1nto an overall operatlon for an
'effectlva and productlve‘farmlng bisiness.

“17. - At the timefsrace éuréhased-the property contain-
ing the site from his father, the siie was.végétated with areas of
'sciub brush, including red brush and briars. From 1977 to 1987, as
a result of the work that Brace did in the late 1970's, the site
was basically dry excgpt in times ofdexéessive pfeci§itatipn, when
under such circumstances, the site, like allaother 1and’in'thé
‘area, would show evidence of a heavy rain.

18. - From 1985 through 1987, thé ﬁite was not used for
either pastu;ing or growing of crops.

19, At the time Brace acqﬁired‘the property in 1973,
Brace's father had made the decision to use the site for]pastureland'
due to the coasts asgociated with other aspac;g_bf farming an&
limxted avallable funds. Upon the.purchaséuéf tﬁe p:oéérty, Bracé
.1eased the prcperty to his brother, who continued the dairy

practices for approxlmately one year and then removaed the feancing
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used for pastu:eiand and clearea portiéns:of.éhe pasture brush.
The topography and water.canditions’of the site did not change
during the-time thét Rrace's brother‘ieasea the site.

'20. .Sometime subsegquent to the purchase of the property
from his.father, Bréce purchasad‘an a@ditionéi, adjacentll40 acres
from his cousins that had the effect of iﬁcreasing ehe total acreage
to bg<used fér Brace's overall and integrated.farming pléﬂ to
approximately 270 acres. |

.21. Due to the purchases of property from Brace's
father and cousins, Defendants ware highly 1averaged in the late
1970's and the 1980's. At timesz, Defendantsa’'  serv1ce debt and
operéting expenses ranged from $500,000 to $700,000, the size of
which affected the Brace's ability to deo all of their work in one
‘year; however, they were regulariy‘aoing sométhiﬂq on the piopertyf4

‘22.- In. the late'1970's-Brace-déveloped gas‘wells on
portions of the property he owns. No wells'wére.aeveiopgd on thé'
site. Brace invested in the dgas ﬁells in oxdef to help subsidize
his farming operations over the years. '

23. Fyom 1975 to 19?7, Brace began to ﬁake'plans for
‘the farming of his propefty. In 1977, Brace decideé to'seek the -
adv;ee and ass;stance of theAgnhultural Stabilization and Con=
servation Service (herelnafter “ASCS“) as part of his plan to
develop an integrat‘e_d .fa'rmi-ng ope;’_at:.on: on -~the proper_ty that
includes thé site. Brace's father had.pravipusly worked with the
ASCS .to prepare a Arainagezﬂan relating fo the site for the purpbse

of farming the entire proparty. At the time he purchased the
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property from his fathef, Brace obtained the boil and consé;vation'
plané that had been prépared for his father by the ASCS office in
Erie County. The plan.contqins a map of the property éﬁd the

cut of .the dr,ainé.ge gystem on the prope,rtv. including poxtions
‘0f the site. The plans Wére issﬁed in the lQGOFs;

24. Brace utilized the existinéxdrainaqe pian that had
been 1mplemented on the pxoperty that contaxns the site as part of
his overall intention and design to establish & farming operatlon
that would be interconnected and continuouS'throughQut the property.
The drainage systém'impacts the ability: to produée crops: on all
parts of Brace's property. without such a system, the property 15
not suitable for farming because of 3011 condztlons.

25. bThe existing drainage system was in poor condition
and not yet’complete at the tiﬁe of Brace's AEquisition. Therefore,
in order to maintain, preserve and imércve upon the existing system
consistent with his farming plansg, Brgce'béqgn ¢leaning the systeh
in 1976 invorder to make it effective for agricultural developmént.‘

26, . The drainage. system incingd a_design fcr channelsi

vand tiling to alldw waters from adjoining créélands to bé siphoned
off and onto the site. In late 1976 gnd eafiy 1977, Defendants
implemented the £irst stage of the interconnected plan that had
been recommended by the ASCS by reopening a.channel to allow the
water to flow in its natural direction. Defendants_also'installedf

"tiling material on the site consistént‘with the ASCS reconmendations}
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27. Also, in 1977 Brace contacted the ASCS ﬁo inquirgl
as to technical assistance and cost-shafing akrangeﬁents that might
bg.available for the implgmentation o‘f.»his.plahsT The ASCS visited
the site prioriéo extending sﬁch assistance and thereafter.provided‘
guch adwvice and assistance to Brace,'cphiinuipg'to dovso up to 1985.
Thé gite andvtbe farming activities.conductedlﬁheraon were never
concealed.from the Plaintiff, other departments of the federal
government of staﬁe agencies. |

28i. As of 1977, the essentiai poréions of Bracé's
improvemeﬁts.to the already existing drainageﬁsystem on the site
were intact and dperafiné. In,éubsequént years, Brace maintained
ﬁhe éystem, consistent with his overall plané and as ig necessary
for typical farming activities in Erie County., as time, fundsband
equipment‘were available. If all of the nece?sary fuﬁds had been
a#ailable to him in 1977, Brﬁce would have'eiéedited'his farming
plans aﬁd completed the project at that time:'

29, The maintenance of the araihage system that Brace
performed on the site from 1977 to 1979 enhanced Bracé‘s farming
produc£ivity in'fhe,uplana areas ‘and was nécgssar& to coﬁsexve the
s0il and water conditions in those areas.

30. From 1977 to 1979, Defendaﬁis continued to maintain
the drainagevéystem by cleaning it and'removing‘sediméntation to
enhance watéz flow. The site was dry'ag the end of 1979 as a result
of such maintenance, with the exception of times of excessive r#iﬁ‘

fall when it, like areas located off site; would become wet.
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31. In the late 1970's and ear;y 1980's, as part of
the maintenance of the drainage sysﬁem, Bracé introduced a series.of
sﬁall channels that were connected to the initial channel and were
pért‘and pa:cel~of the initial work. The gméll,channels enhanced

‘the'flqw.of surface watar off of the uplands.ﬁo its natgfal courses.

32. ﬁefgndaﬁts' work in improyin§ upon the‘intef-

connected drainage system progressed cdntinuﬁusly £rom 1977 to
- 1987. Brace worked on the systenm when funds; fime and equipment
 were available. Brécefs wife; two sons and a hired.worker'assisted
in the farming activities, and Brace fegularly worked the site.

| 33;, Fr&m 1985 ﬁhrougﬁ 1987, Brace cleared, mulched,
churned, levelled and‘drained the formerly wooded and vegetated'site

34, 1In 1986 and 1987, Brace Farms paid for excavation

_in the site and the burying'of'glastic tubing, sometimes referred

to as "drainage tile," in an gffort to.drain’the gite.

35. ‘Throughout the 1980's, in érder to 6oﬁtinue to
improve upon the drainage system that began in 1977, Brace ﬁsed
appropriate eéuipment to remo?e.unccnéolidatéd'soil, pebbles, silt
and growth which were iﬁpeaing water flo& aﬁa tied certain lateral
channels to the existing system to further'enhance water flow. Thesé
activities were part of the overali maintenance of the drainage
sttem, and farmers in the Erie CountyAarea_typipally engage in
such Practiées.

36. Defendants did not have'a #éxmit issuad punauant‘

to CWA section 404 authorizing their activities.
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373_AAS a result of Defendants' levelling, spreading
and»tiling; beféndants began to gréw cropsvon-the site in 1986 and
1987.

38. Sipce 1977, Defendants have. planted and harvested
cabbage, oats, -hay and other grains on portions Qf the property.

In 1986; Defendants planted oats ahd'alfalfa'hay 6n portions of the
site because Brace believed that it was the Qroﬁetktime'to do so.

39. The'United states became awafe of Defendants'
act1V1t1es in 1987.

40. Between 1987 and 1988, the Unlted States issued
ﬁh;ee orders  to befendants, ordering them,‘inter alia, to refrain
from further disturbances of the site, so that the site could natura]ly
revegatate with‘indigenoﬁs plant species.:‘ |

.41. After the issuance of these orders, Defendants
continued to mow the vegetatlon on the site.

42. In October 1988, Brace rece;vad an Admlnistrative
Complaint in. coﬁnection with his farming activities on the site.‘
Brace, as . he was advised he could do, requested a hearing to
contest the Complaznt,vbellevlng that his actlvitmes were exempt
from any and alllpermit requiraments.' Prior %o the hearing, the
Complaint was dismissed.

.43. In the summer of 1988, Brace approached the ASCS:
in ordexr to gain the status of "commenced conversion from wetlands
with respect %o the site for purposes of the Federal Pood Security

"Act.  The ASCS granted this status to the sxte, finding that Brace's

on-going farming activities had comménced prior 'to December 1985.
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44. In April 1990,:35 a cautipnary measure, Brace
approache& the Army Corps of Engineers fhereinafter "COE") in an
effort to obtain an after-the-fact permit to conduct his férminé
activities on the site, despite his'bglief that the activities were
and aré exemét fiom parmit-re@uirements of the CWA. The United

»States Envzronmental Protection RAgency (herelnafter YEPAT ) requésted
that COE not rev;ew an appllcatlon from Braca for an after-the- fact
pérmit. However, Brace was advzsed that because the matter was then
in’litigétion, the governmant would no£ posiﬁively act on his
request for a pexrmit.

45. Since 1977 Defendants' activities on the site have
.conSlSted only of normal farmmng activities, ma;ntenance of the
exlstlng dralnage system, and activities to eﬁhance and’conserve
the upland sozl and water on the farm property. Since the time of

_the cease and desist order, Brace has terminated all féxming
activity dn the Eite,.wiﬁh the exception of routinely cutting thel
hay. Brace has not disturbed thé soil on th% site in any signifi-

. cant or meaningful way since being derved wiﬁh the cease éndt
disist order. Brace has gbntinued to farm,tﬁe adjacent areas but
Has not achieved the fﬁll.benefit of the ovérall_intéqrated plan
that he hoped to accomplish due to his presant inability to éontinue

his farming activities on the site.

10
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DISCUSSION

This litigation inveolves a 30 acre area located in
Waterford Township, Erie County, Pennsylvania. The parties entered

[y 13 v s :
oW » a A e o
into a pretrial ulat that the 30 acre site

Q

defined at 33 é.F.R. § 328.3(b), and 40 é.F.R. § 232.2(x). This
Court accepts this stipulation for purposeé of this lawsuit but
notes that our view of the site indiéated.that only approximately
25% of the site would fall withinthe forementioned definition of
:wetlands. | | |

The propérty in question‘has been owned bf the defendant,
Robert Brace, since 1975 when he purchased it from his féther,
Charles Brace. Charles Brace acquiredvthe l;nd in the early 1950's,
‘having bought the adjoining lands from hisvfather, Leslie Brace, who
had owned the land since the 1936'5;

We perceive this case as simply éalling for é determina-
tion of whether or not thelDefendantg'act;vigies on their farm lands|
entitled them to an'exemption from the permiﬁ.requiréments of'thé
cwWA, 33 U.S.C. §§ 1251-1387, as normal agriduiturél'a¢tivities;

| 33 U.s.C. 5‘1344(f)(1)(A) gxoviaQS'a‘nérxqw exempti&n
to the ganeral reqﬁiremépt of a Section 404 permit, §ggx33 U.s.C.
$ 1344, This exemption defines as non-prohi#ited dischafge of
dredged or. £ill material-thaé which is incident to fnormalvﬁaiming,
silvicﬁlfure, and ranching activities.such aé plowing, seeding,
culti?atinéh miner drainage, harvesting for the'p:oduc£i§ﬁ of food,

fiber and forest products, or upland soil and water conservation

practices.”

iI
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Atvthe centef of tAisvstatutory disputg is the snb-
question of whether or not Defendéhts‘ activities over the years 6hb
the site were part of an effort to establish é néw crop production
operation or a part of the long history of various agricultural
practices and uses conéistent with those utilized by_farmers in Erie
CQunty,vPennsylvania. “

This Court is persuaded and conciﬁdes that the subject
site was during the ;ntire periocod of time thgt‘ownership rested in
the Brace family, an integral part of an‘establiéhed and on-going
farm .and ranching operations, and Defendants"activities during the-
time frame of 1985-1987 d4did not hring a new area into the operation.
A key factorx in~reaching this conclusion is thzs Court's realization
that the site was an integral part of the dfainage system previously
installed in adjoining erop producing fields. Defendants planted
and harvestéd-bats and other crops from thé';ite area and that.aurinc
fhe period of. 1975 through 1987, they cleareé-brush and cfopped hay
from the site, |

What  comprises "noimal ag:iculpufal activities" is fact
gapecific and fﬁis Court herein mages findings of fact (Findingsg of
Fact Nos. 16, 19, 20; 23, 24, 28 and 38) thaﬁhthe Dafendants were
engaged in normal agricultural activities on: the site. ({See Conclu-

sions of lLaw No. 32).

We conclude that the land which can be traced to Robert.

Brace's grandfather, Leslie, in the 1930's has been in continuousg

use for what would be a norxmal farming operation in Erie County,

Pennsylvania. As we wrote in this Court's Opinion, addresgsing the.

12
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parties' Motions for Partial Summary_Judgmenﬁ, "[t[his certainly
does not appear to be the type of case where a corporation or large |
farming enterprise takes control of a parcel of land and dramat-

1-| PR, I S - g ot
alters the CO WSO A

'~<:

the requirements of the Clean Water Act." See, United States v.

Akers, 785 F.2d 814 (9th Cir. 1986) (2,889 acres of Wetlands); and

‘United States v. Cumberland Farms of Conmecticut, 647 F. Supp. 1166

(D Mass. 1986) (2,000 acres of Westlands) ‘Here the.parcel‘of land .

in questlon has remained within the same famlly for over 60 years
and there has ex;sted a plan to over a period of time, with the
, financial help and guldance of tnited States Department of Agr1cu1~A
tural programs, to place the entire farm to productlve farm usage.-
This plan and the‘Defendants' efforts‘tc reach its goal, as financing
permitted was not directed to cdn&erting.iﬁ'the mid 1980's a regu-
lation defined wetland area to a new crop product;on area.
| leew1se, this Court finds that the Defendants aCtLVltlesu
on the site constituted an integral part of;long range upland soil
and water conserﬁation practices. _Thé,farﬁihg actiﬁities on the |
site were designed to«enhance produdtiﬁity in the'uplaﬁd areas by
allOWlng water to flow to its natural courses with a consequentlal
1mprovement of the soil. Such course of actmon, together w1th
régularly cléaning»oﬁ-the dralnage,sys;em on the site, constltuted
maintenance of the drainage system, and as;sgdh, is exempt from the

permit reguirements of the CWA. 33 U.S.C.;s 1344(£) (1) (C) .

2A '
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The Government also argues,that'tﬁe‘Deféndants have not
shown that they can‘évoid thé.recapture prQVisién-of section 404
(£)(2) of CWA. Since thié Court, as the factfinder, concludes that
the ,endants' activitiés were not conducted‘in order to bring the
site property into a use to which it was not prevxously subject, but
.rather were part of an OngOlng farm;ng operation of the Brace familyf
for some 60 years and d4id not lmpair the flow or c;rculatlon of
navigable waters or the reduction of the reach ©of such waters, it
follcws that ‘the recapture provxsion does not. apply to thls case.

A SLmllar result is. reached relatlve to the mﬁzntenance of a
drainage ditch since such maintenance would nqt_aonvqrt wetlands to
a use to which the site area was not previously subject.

Now we address what for the Court is the most difficult .”
aspect of this caée, namel}, that the Deféndﬁnts'failed to totallf
-comply with Administrative Orders issued to them, requiring them'to
éease and desist all‘activities on the site. : Although the Defendants
continued oniy to routinely cut the héy‘on“tﬁe site, their general
response to the Administra£i§e Qrders weré téFquuest,a haarinq'

- seek thé statué under ASCS of a prior 1985 "commenced coﬁversion
from Wetlands™ and coﬂtact:tﬁe_COE in an effort to obtaiﬂ an'aftgr—
the=~fact permit to conduct faxminq activitieg on the cite.

However, since the Defendants have not disturbed the‘
soil on the sit;_in a§y~significéht way.éince“being'served vith the .
. cease and desist orders, and in the view of this Court_acied only

out of sincere conviction, although undoubtedly misguided, we will

i : ' T4,

y @ e e 4 bye =g eeeemeaemme s . vaprr .
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82) “

T

not held the Def§ndahts liable in this litigation for being in

contempt or non-~compliance with said Administrative Orders.

This Court finds the Defendants not liable fdr“violationé

of the Clean Water Act'becasue'we conclude that they are entitled

for the other reasons set forth herein we find all liability issues

in favor of the Defendants,

‘to the exemptions allowed by Section 404(f) (1) (A) of the Act and

An'appfopriate order will be filed:

15
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‘CONCLUSTIONS OF LAW‘-'_

1. This Court has jurisdiCtion'under CWA ' § 309€b5,
33 U.S.C. '§ 1319(b) té grant injunctive reliéf and impose civil
penaltiés withvreépect to‘violaﬁions of the CWA.

2. Under CWA § 309(b), 33 U.S.C..§ 1319(b), this Court
is empowered to order permanent injunctive rélief enjoininé all
futuré violations of the CWA at a site.

| 3. ?hé CWA was passed to restore and maintain the
cheﬂical, physieal, a#d biological well-being of the Nation's watérs.
Section 301(a) makes it unlanul for a peréqn to discharge péllutants
.into "waters of the United Stgtes" except as;@n‘cqmpliance with
other pravisiéns of the Water Act. One'df those sections is é 404,
bwﬁich requi#es a permit from the COE for the@disGﬁatée Qf'drédged~
or £ill material into waters of the Unitéd_sﬁates, including wet-
lands. 33 U.S$.C. § 1311, 1344. |

4. “Wetlands” are defined as "those areas that are
inundated or saturated by surface oxr ground'#gter at é freguency
"and duration sufficient'to support, and thgtigpder no:mal'cirqum-
stanéeé do support,_a prévaience of vegetatiqﬁ.typically adapted
féf life in satﬁrated soil conditions. Wetiﬁnds geherally include
swanps, marshes, bogs and similar areas. '33:6.9.3. §328.3(a). Tao
 be a wetland an area must be inundated o¥'sa§u:atéd by surface of-
,grouna water for lohg'énough periods of time:so th#t plants that
are adapted to wet conditions or that éan live in satﬁrated soils

are the dominant’plant species in that area.  The term "prevalence

16
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of vegetation" reférs‘to vegetation that is apminant in'an‘area or

;hat.coveré most of a‘given areavuﬁder normai circumstances.

Normal cir;umstances.simply means‘the condit;on of an areé when

undisturbed by man. . . . | , o
5. Thea éartias have stipulatedy andtthié Court concludes,

that the site constituted wetlands at the time of Defendants’

activities. | .

. 6. The pe:m'“waters.of the Uﬁifé@ States™ means all
waters Which #re-currently used, dr were ﬁsedhin the paszt, or ﬁay be
zsusceptible to use"in:interstaté commérca,-inéluding all ﬁetiandg
which aré aéjaéent, neighboring or<bordering1£o tributaries of
waters which are or may ﬁe uged in interstate commerce. .In aédition.
a wetland is "waters of thelUnitdd Stafes" if the use, degradation
or destruction of it could affect waters which afé or could be used
by interstate of foreigﬁ travelers for recreational or other
pﬁrposes, or from which fish or shellfish afé or couia be taken an@
sold in interstate or foreign-commeréa. “Wafers of.fhe_Unita&
Sﬁates" are also tributaries of tbe ”waters,éescribed above.
-Wetlands adjacent to any of these waters a:e'also.waters. The term
“adjacent" means bordering, contiguous, or neighbbring. 33 C.F.R.
328.3(a). | | |

| '7. The Court concludés thaﬁ}tﬁé site constituted
Qaters of .the United States at the time oleefgndants' activities.
8;"mhg'term "pollut;ﬂf“ ié broédly defined in the
Clean Water Act to inélude "dredged spoil, aslid waste,‘, . . rock,
sand, . . . biological materials, . . ..and'agricﬁlturai:waste

discharged into water." 33 U.S5.C. § 1l362.
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9. Dredged or fili mate:iai,cdﬁSisting of.;diedged
spoil, solid waste, . . . rock, sand, SR biologidal materials,
« « . and agricultural waste” conmdtuﬁeé a "pollutanth within the
statutory definition. 33 U.S.C. § 1362. |

10. "Fill maﬁerial“”meaﬁs'"ény.ﬁ&terial whiﬁh replaces
portions of the waters of the United States vifh dry land or which
changes the bottom elevation of a waterbody_fdr'anyvpurpose,":

40 C.FP.R. § 232(4) .

11. Dpafendants'’ ciearing, churning, muighing, l;velling
grading, gnd landclearing of the formerly wboded apd vegétated |
gite was a'discharge.of a dreaged spoil, bibiogical material, rock.,
and/or sand, each of which is defined as a ﬁéllutéﬁt by thé CWA,
which change the bottom elevation of the site. |

12. 'Despite tﬁe‘prohibition agaiﬁst discharge of
pollutahts under the CWA, a person may-obtéiﬁ a permit for the'
discharge of any pollutant upon meeting cextéin applicable reéuire-
ments of the CWA. 33 U.5.C. § 1342. |

13. The CWA contains explicit ekemptions f£rom the
permit requirements. Specifically,.a permitvis'not'neCessary for
the“discharge of dredged or fill material (a) from normal farmiﬁq;
silviculture and. ranching activities, such 5# plowing, seeding,
cultivating, minor drainage, harvestiné fotfﬁhe production of food,
fiber and forest products, 6r upland soil,and wa€er conservatidn
practices;" .‘; ;'ofv(c) "for the purposé of};'; ..maintenanée of

drainage ditches; . . . 33 U.S.C. § 1344(f) (1) (A), (C).

18
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‘ .

147' A permit is not required‘ fo‘rl an activity"vthat wotila
nbt “déstroy or degrade" waters of the Unitéd’States becéuse it
would héva only a de minimus effect 6n such waters. 'The discharqer
’bears the burden of demonsfrating that‘ité aétivity will‘not destroy
6r ﬁegradé wateré of the United Statex. 33 C.F.R. §232.2, as
amended. |

'15; For purposes of the regulations deaiing‘with'
exemptions, "an activity associated with a discharge of dredged -
material destroys an area of waters of the United States if it
alters the area in such a"way that it.wéuld,nd:longer 5e a2 watex |
of the United States." 33 C.F.R. § 232.2, as _amended.

16. For purposes of the regulgtions dealing with
exemptions, "an activity associated.with a diSCharge of dredgéd
material degrades an area of waters of the.Uhitgd States if it~
“has mo#e than‘a de minimus- (i.e., inconsequential) effect on the
area y causing an £dentifiable'individuél.ox.cumulative adverse
effegt‘ on any;:acllu;'ﬂ:ic function.® "33 C.F.R. ‘S 232.‘2,‘ as.axﬁehded.

l7;::In order to qualify for theﬁexemption>fram the
pérmit requi;egents'fcx "normal farming," 33fU,S.C. 8 1344(f)(1)(A)
the activities at issue "must be part of an established (i.e., on-
going)bfa:ming, silvicﬁlture oxr ranching ope@ﬁtibp." 33 C.F.ﬁ.

§ 323.4(a) (1) (1). .
1s. ~ This case “is not thé type of casé where a. é’ox;éora-
tion or laige-farming enterprise takes contxél of a parcel of land

and dramatically altexs the composition of the land and runs rough=-
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.

shod o?er’the.requirements of the Cleén‘Waﬁe;-Act. It is a case of
a legitimate factual dispute regarding the uée-éf a parcel of land
that has rgmaiﬁé&‘within the sgame familﬁ‘fo;,over half of a century.
19. .The detearmination of "nqrm;l,agricultﬁral activitiesf
is a "fact specifie" inquiry.. |
20.. fhe existence of "normal farming" activity turns on
an analysis of whether farming activities are ﬁestablished and
continuing."
21. Normal farming acti%ities within the exemptions
'from the perﬁiﬁ'requixéments<of the CWA Eonnote and establish a
"continuing acﬁivity". They are activities that occur on a
continuing baéiskas>parﬁ of an ongoing‘farming or foréstry operatibn.
22. The normal farming elxeinpt'ior‘l‘will apply where land
has been sﬁbjécted to an established upland'férming operétion.
| ' 23. Section 404(£) (1)(C) of t‘hezlcwa, 33 U.S.C. § 1344
(£)(1) (C), "speéifically provides that dredge orvfill digcharges
for tﬁe purpose of maintenanée {but not construction) of drainage
ditches are exempt"” from the;permit reqﬁirements.
| 24., "Maintenance of.a:drainage.ﬁitch" means "the
physical preservation of the qriqinél,'as bﬁilt configﬁration of
the ditch. Maintenance includes the removal. of accumulated
"sediment and debris.” |
. ‘25, Unlike thelfagming;gctivitg;exemption found‘in
Section 404(f)(l)(£),v33 u.5.C. § 1344 (£) (1) (A), there is no

"ongoing™ reguirement associated with £he "maintenance of a drainage
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ditech" exemptiohf Maintenance must be.interpreted in the contéxt‘
of an "as needed basis," and there is no reqéirémeAt in the CWA
that it must be carried out in a precisevorAsbecifiea way.

26. Notwithstanding the exemétiqns from the permit
reguirements, under the "recapture provisidn; of ﬁheicwh,'33 v.s.C.
§ 1344 (£f)(2), certain activities do requira ;*permit. Specificélly,
a permitiwill be required where ®dis charge of dredged or fill
material into. the navlgable waters lncxdental Lo any activity hav;ng
as its purpcse bringing an areaxof.the‘navigablg Watexs into a use
to which iﬁ was not previously éubject,.wheré‘the flow or circula-~
tion of névigable wateré may be impairéd or ﬁhé reach of guch
waters be reduced. .33 U.5.C. § 1344(£)(2).

| 27. In order to prevail on ﬁ claim that the'recépﬁure
prov151on applles in this case, two elements must be establmshed.
First, it must be established that Brace's a;t1v1tles were conductad
in order to brlng the property into a use to wh;ch it was not
previously subject. Second, if this element-;s establlshed, it
must then be. establlshed that Brace -] actlvlties ‘will impalr the
flow or czrculatzon of navigable waters or wlll reduce the reach of
" such waters. Both elements must be satzsf;ed in order for the
-recapture provision‘to apply-. The Court fiﬁ@; that neither élement
has been provén in this éase. | |

| 28, The xecaptuie prdvisions'of;the CWA élegrly apply

only to an area of navigable waters that ;sﬁﬁrétght "into a use

to which it was not previcusly subject.?® 35§U-S.C. § 1344(f£)(2).
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29, TFor the purposes of determiﬁiné whether a discharge
associated with' the "maintenanceyéf a draiﬁaée ditch" is recaptured
undér‘Section 404(£f) {(2), 33 U.S8.C. §.1344(f)(2), it is nécessary tb
determine whether such maintenance activitieé.would_goverf wetiands
to a use io which Ehe area was notvpreviouélf sﬁbject.

30. This case involves a thirty-écre sipe that has been
part‘of an éngoing farming Qparétion of tﬂe'ﬁraca familf“for mofe
than half a century. The land is not being cﬁhverted'ta a use to
which it was hot_previously subject, nox-hasfsiqnificant impairment
to thé reaéh or'flow‘of waters been proven.‘ﬁAccoxdingly,-the Court.
‘#inds that the recapture provision does not épply to this case.

| 31. pefendants' activities in commencing conversion of
the site prior to December 23, 1985, and in obtaining séatus as
.“commenced conversion” from the ASCS are eyiéence'that Bracevand_‘
Brace Farms have established an opgoing farming operatibn on the
gite. |

32. TUnder the exemption'prbviéibns of the CﬁA;'the
activities of Brace and Brace Farms do not fgquiie a permit because
they‘constitute: (a) normal farming activities; (b) upiand soil
and water conservation piacticés; and, (¢} maintenance of drainage
ditches. | |

33. Brace has testified'that‘his farming aétivities

on the site enhanced productlvity in the upland areas due to |
improvements in water flow, by which water flowed ;o its natural -

courses, and the corresponding. improvements to the soil. . The Court

~
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finés that Brace's acﬁivities on the gite con'stitute upland soil
and water consérvatio_n pz..'actices’ ar}d are tlhereby exempt ffom the
permit requirement’é.

34. Baséd upon the testimony and‘documantéry évidan&e
of Defendar;ts' conduct in preserving and regularly cleaning the
existing drainage system on the'sité, the Cowrt finds that suéh‘
conduct constitutes nﬁaint:enance of the drainage system, a;na. &8 suéh,

is exempt from the permit requirements of fché; CWA..
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