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EXECUTED IN & (SIX)
* DUPLICATE ORIGINALS

OF 6
1999 AGREEMENT
f | | - AMENDING - |
1991 WATER SUPPLY AGREEMENT, 1992 WATER CONSERVATION AGREEMENT
- o  AND - | s

1995 AGREEMENT RELATED TO WATER AVAILABILITY.
BETWEEN BEXAR-MEDINA-ATASCOSA
' COUNTIES W.C.1.D: NO. 1 |
- - AND
BEXAR METROPOLITAN WATER DISTRICT

This 1998 Agréement,'.Amending'the 1991 Agreement, 1992 Conservation

"Agreement and 1995 Agreement Related to Water . Availability Between Bexar-Medina-

Atascosa Counties WCID No. 1 and Bexar Metropolitan Water District (hereinafter, this -,

-*1999 Agreement) is entered into as of the date(s) the same is approved by the Parties™

respective govemning Boards at a public and open duly noticed public meeting, as
evidenced by the execution hereof by the respective officers, to be effective as of the 1%
day of November, 1999 (the “Effective Date’). Bexar-Medina-Atascosa Counties W.C.1.D.
No. 1 ("BMA") and Bexar Metropolitan Water District (‘BexarMet’) may be collectively

referred to herein as the ‘Parties.”

'RECITALS

_ WHEREAS, BMA ‘is a water control and improvement district and political
subdivision of the State of Texas originally organized as a water improvement district
pursuant to Article 1li, Section 52 of the Texas Constitution and Chapter 87 of the General
L aws, and currently operating as a converted water control and improvement district in
accordance with Article XV1, Section 59 of the Texas Constitution, Chapters 49, 50 and 51
Q’f‘ the Texas Water Code, and other applicable. general and special laws of the State of

Texas.
WHEREAS, BexarMet is a govemmental agency of the State of Texas, a water

conservation district and a body politic and corporate, created and operating pursuant to .
Article XV1, Section 59 of the Constitution of Texas, and Texas Revised Civil Statutes

Articles 8280-128, as amended, and the applicable general laws of the State of Texas.

WHEREAS, BMA and BexarMet are empowered to enter into tﬁis 1999 Agreement

" in furtherance of the purposes of Article XVI, Section 59 of the Texas Constitution pursuant

to the applicable General Laws of the State, including without limitation Texas Water Code
Sections 11.036, 49.211, 40.213, 48.215, 48.218, 49.215, 49.227, 51.187, and 51.188,

and Texas Government Code, Section 781.026.
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WHEREAS, BMA and BexarMet have existing contracts, including () that certain
“Water Sale Agreement” effective - September 1, 1891, as amended (the “1991
Agreement "; (i) that certain 1892 Water Conservetron Agreement” effective September
1, 1992, (the “1992 Agreement"}; and (iii) that certain “1995 Agreement Related to Water
'AVeitabitity for Delivery to the Bexar Metropolitan Water District by the Bexar-Medina-
Atascosa Counties WCID No. 1," effective December 1, 1995, as amended (the 1995
Agreement”). These contracts may be referred to collectively as the "Existing

Agreements

WHEREAS BMA and BexarMet acknowtedge that the prewously Amended-

Contractual Agreements, identified as the "Existing Agreements” in this 1999 Agreement,
“have been amended to conform the Parties’ obligations and duties to changed -

circumstances that were occasioned by both parties intent and actions to improve water
efficiency, regulatory and judicial requirements, and the extended TNRCC pemitting

“process necessary to secure conversion of water use from irrigation to Jrrrgatron and
.munroxpel use (now- 19 974 aore feet) ' _

WHEREAS BexarMet and BMA entered into the Exrstlng Agreements pursuant o
their joint efforts to further their mutual goals to develop and maximize the availability and
efficient beneficial use of water available from Medina Lake pursuant to BMA’s Certificate

of Adjudication No. 19-2130 (as amended)("BMA's COA 19-2130"), both for irrigation use

by BMA Landowners and to develop surface water supplies for municipal use as an
alternative to the present dependence upon groundwater particulariy the Edwards Aqurfer

within central Texas.

WHEREAS early in the contractual reiatlonshlp of the part;es BMA with support
from BexarMet, in 1993 initiated processing of 2 Small Watershed Act apphcat:on pursuant

to Fublic Law 83- 566 (as arnended)

WHEREAS, the Parties did so for the purpose of securing additional resources to -
protect and enhance the irrigated agricultura! interests within the BMA District, to
demonstrab]y further improve water efficiency within both the delivery system and on-{arm,
and the Parties have continued to pursue beneficial use of permitted water by increasing
such efficiencies and to make resulting saved water available for sales for municipal
purposes to secure added project dnven revenue for BMA water efﬁcrency improvements. |

‘ WHEREAS this 1999 Agreement moves the Parties forward in connectton ‘with
FP.L. 83-566 endeavors and provides the financing and administrative process for
accomplishing the Small Watershed Act program objectives for the beneﬁt of the imigators,

ratepayers, the entities and the regaon

WHEREAS, this 1999 Agreement is entered into as a result of the progress of the
Parties toward accomplishing their mutual objectives under the Existing Agreements, with
the present intent and commitment to refine the contractual duties and benefits in
furtherance of these objectives. The amendments in this 1999 Agreement are made in
light of the developments since the last amendment tc the Existing Agreements, including
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completion of the USDA/NRCS Small Watershed ‘Project Report and EIS, Office of
.Management and Budget approval of the P.L. 83-566 Project for submission to Congress,
U.S. House of Representatives Agriculture Committee support of the Small Watershed Act
Project, constituting U.S. House of Representatives’ authorization of P.L. 83-566 Project,
BexarMet's progress in constructing its state-of-the-art Water Processing Facility, the
Texas 75" and 76" Legislature's. landmark water résources enactments, population
growth and urbanization within both districts’ boundaries, 'prospective limitation of
groundwater use by the Edwards Aquifer Authority, and BexarMet's preparation of a
- Section 10{a) Habitat Conservation Plan and Environmental Assessment. o

WHEREAS, Part One of this 1999 Agreement correlates to the 1995 Agreement to
the extent this amendment modifies the delivery arrangements, priorities, application. of
payment credits, if any, and the term. This Part One is designed tc support the practical
working relationship between the Pariies and to commence water deliveries and the
resulting infusion of revenues into the BMA System therefrom on an immediate basis. -

‘ WHEREAS, Part Two focuses on BexarMet's contribution as a participant and co-, .-
sponsor in the Public Law 83-566 Small Watershed Act Project, and further develops the
water conservation and efficiency initiatives contemplated in the 1992 Conservation
Agreement, modifying and solidifying the commitment to enhanced water efficiency
resulting from improvements via P.L.. 83-566 funding, metering, and sound management
and addressing the application of payment credits. (See Section 3.1.G. for provisions

" relating to the USDA/NRCS and the Parties’ Joint Annual Design and Work Program

Memorandum ("ADWPM”) (See Sections 3.1.E.-H.) Committee to implement the Smalil
“Watershed Project and other purposes of this 1999 Agreement.) :

WHEREAS. both Parties have contracted herein to conduct serious investigation .
into the feasibility of one or more hydroelectric project(s), and this initiative is covered
under Part One. (See Section 2.10.C. for hydro activities and the Hydro Joint Committee. .
See Section 3.4 creating the office of Contract Comptroiler for budget and accountability.)

‘Q WHEREAS, the -Parties expressly agree and acknowledge that this 1998
Agreement integrates and merges respective rights and obligations of the Parties
established pursuant to the Existing Agreements, but only as specifically set forth herein.
Although this 1999 Agreement shall goven and supersede, a Dispositicn Table will be

prepared and attached as Exhibit ‘A", for convenience as an aid in comparing this 1689 .
Agreement's amendments to the Existing Agreements. '

, WHEREAS, BexarMet and BMA are entering into this 1999 Agreement. in
- furtherance of the goals set forth above, the Parties intend, in particular, to accomplish the
following: (1) to modify the delivery arrahgements for the sale of water to BexarMet by
BMA, (i) to enhance BMA's revenue potential through water sales and potential
hydroelectric revenue, (iii) to improve the efficiency and quality of water delivery services
' BMA provides its Landowners, (iv) to facilitate BMA's fuifillment of its responsibilities as
steward of its permitted water rights, (v) to provide for the priority under which water
permitted to BMA shall be made available for sale and delivery 0 BMA Landowners,
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Bandera County, BexarMet and other qualified entities contracting with BMA, (i) to .
support BexarMet's efforts to coordinate with and supply the needs of the military bases in

the San Antonio Metropolitan Area, (vil) to provide for additional efficiency measures to

maximize water available for delivery, (viii) to solidify BMA's commitment to deliver water

to BexarMet to support BexarMet's Habitat Conservation Plan and Endangered Species -
‘Act §10(A) proposed permit, to meet S.B. 1 requirements (75" Leg.), and to implement
RexarMet's Groundwater Management Plan; (ix) to provide for BexarMet's participation
with BMA as co-sponsor in implementing and meeting the obligations of the P.L. 83-566
Small Watershed Act Project, (x) to provide for a means to repair and maintain BMA's
reservoirs and delivery system to improve delivery efficiencies and reduce water losses,
(xi) to provide for expansion, development, and construction of Pearson Lake in Medina
County, Texas, and other regulating reservoirs in the BMA system, including Chacon, to
-provide for additional storage capacity, (xii) to increase control and water application
efficiency by metering of delivered water, and (xiil) to enhance BexarMet's surface water
treatment facility reliability through water to be made available by BMA pursuant to this
1999 Agreement and as previously contemplated by the Existing Agreements. :

WHEREAS, BMA and BexarMet believe that entering into this 1999 Agreement will’
 have the mutually beneficial effect of further improving and enhancing the benefits, rights, -
and privileges that the Parties respectively enjoy together under the Existing Agreements.

NOW THEREFOREIT BE FURTHER AGREED_ AS SET FORTH BELOW.

AGREEMENTS

11 For and in consideration of the mutuai endeavors undertaken by the Parties, the

mutual promises with respect to substantial, continuing, and long-term undertakings, and
the reciprocal obligations set forth herein, ten and no/100ths dollars ($10.00), and other
good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, the Parties agree as set forth below.
- ‘ . EFFECT OF 1999 AGREEMENT

!

Vo . ONEXISTING AGREEMENTS

12A Pumose & Intent. The Parties acknowledge that the purpose of this 1999
‘Agreement, and the desire of the Parties, is to affimn their commitment to maximize water
efficiency, make beneficial use of water, and to pursue contractual benefits available to-
both Parties under the Existing Agreements, as modified herein, and to continue to work
' cooperatively to ensure the further contractual goals of this 1899 Agreement. .

1.2.B. As of the Effective Date of this 1999 Agreement, the Parties agree that this 1999
Agreement merges and integrates the Existing” Agreements, as specifically set forth
herein. The Parties recognize that some provisions of these Existing Agreements will be
terminated, while other provisions of these prior agreements will be amended of
incorporated, in whole or in part, into this 1999 Agreement. To the extent terms of the
Existing Agreements are not implicated by this 1999 Agreement, it is the intent of the
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* Springhills Water

Farties that these terms survive and be binding u'pon the Parties, -bey‘ond the stated .

expiration of any and all other agreements, contracts, and/or memoranda of understanding

of every kind or nature, regardless of whether the same are executed before,
simultaneously with, or after the signing of this 1998 Agreement. For ease of reference all |

of the Existing Agreements as amended are attached hersto as Appendix ltems 1-3.

1.2.C. Existing_Third Party Agreements Recognized. This 1999 Agreemént incorporates

and/or recognizes and confirms, as between BMA and BexarMet, all existing contracts
with third parties for the limited purposes of this 1899 Agreement, including without

limitation the following Agreements with third parties:

L The “Water Supply Agreement” between BMA and Bandera‘County, :
Texas (“Bandera County”) effective March 18, 1897, hereinafter referred to as the “1957

Bandera Agreement.”

: L The"'Agreement to Térm_ihate the Interlocal Agreement for Regioﬁai 2
Cooperation for the Development of Available Municipal Water Supply Resources” by and .

_between the Bexar-Medina-Atascosa Counties WCID No.-1 and the Springhills Water

Management District, effective March 19, 1997, hereinafter referred to as the 1997 -

Springhills Termination Agreement.”

.  The “Mémoranda of Understanding to Facilitate Regional

Cooperation for the Maximization of Beneficial Development of the Water Resources

Available From Medina Lake Pursuant to BMA’s Certificate of Adjudication 19-2130 and to
Settle and Compromise Issues and Disputes Among the Parties,” effective March 19,

1997, by and between, BMA, Bandera County, Bexar Metropolitan Water District and the
Management District, hereinafter referred to as the *1887 Regional

MOU.™

IV.  Interlocal Agreefnent For Reg'ional Cooperation For_' The -
Maximization Of Beneficial Development Of Water Resources Affecting Regional

M‘anagement Of The Edwards Aquifer, effective September 1, 1934, hereinafter referred to

i$ the “1994 Edwards MOU.”

For ease of reference, all of the foregoi'ng agreements and rﬁemorandum are
attached hereto as Appendix ltems 4-7. : :

1.2.D. Landowner's “Pﬁvi_leqe." “The Parties recognize the underlying public policy that
supports and sustains the irrigators within the BMA district is based upon the “privilege”

afforded BMA landowners whe (i) are compliant with 2ll applicable laws, ordinances, rules

and/or regulations of BMA and any other governmental authority of competent jurisdiction,
and (i) have fully paid all lawful assessments or taxes levied by BMA (including by way of
example only the BMA annual assessment for operation and maintenance known as the
“flat rate tax") to purchase water for irrigation, or domestic and livestock purposes from .
BMA remains BMA's primary purpese as a District. For purposes of this 1899 Agreement,
the tarm “BMA Landowner” is defined to include any person(s) or lawful entity who owns,
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leases, or operates or ofhefwise controis land within the BMA‘dist_r‘ict eligible under BMA'S
rules, guidelines or practices to apply for and purchase such water from BMA. '

1 2.E. Disposition Tzble. The Parties agree that the Disposition Table, which is to be
included herein by reference, as Exhibit "A,” summarizes the major modifications to the
contractual obligations under the Existing Agreements as a result of this 1999 Agreement.
‘To the extent of any conflict, however, this 1999 Agreement shall control aver the
Disposition Table. Furthermore, to the extent any provision(s) within the Existing
‘Agreements conflict with any provision(s) of the 1999 Agreement, the term(s) of the 1999

Agreement control.

1.9.F. Open Records. In addition to the requirements of the Texas Open Records Act, the
" two (2) Parties agree to cooperate with each other to routinely exchange documentation
related to the construction, interpretation and/or implementation of this 1999 Agreement,
. including without limitation all reasonably related materials and information. The Parties
agree to comply with the intent of this provision without the necessity of any formal

- request. - SRR

PART ONE

21.A. Term. For the purpose of complying with $.B. 1, enacted in 1997, which requires a
50 year water planning scope, the Parties agree that the term of this 1999 Agreement and
the provisions of the underlying Existing Agreements which are merged or incorporated
herein shall all commence on the Effective Date of this 1999 Agreement and continue fora
_stated term of 50 years from the Effective Date, and thereafter, and for an additional period
of forty years, upen option of either party or for so long as both Parties continue to perform
their respective interdependent obligations to deliver, -receive, and pay market rates for
water, pursuant to the mutually specified requirements and reciprocal obligations set forth -
in this 1999 Agreement. This provision supercedes any and all term provisions set forth in
the Existing Agreements. Either party shall have the right, upon written notice, five (5)
years prior to expiration of the initial term, to advise the other of its desire to exercise its
option right to continue this 1999 Agreement for an additional term period of 40 years, and
do so upon terms and conditions that are then in effect or as the Parties may determine

agreeable within the five (5) year option window. =

2.1.B. Contract Year. “Contract Year,” for purposes of this 1999 Agreement, shall be the
twelve (12) month calendar year beginning any January 1st and ending on December 31st
of the same year; provided, however, that the period of the First Contract Year shall be a
shortened year beginning on the Effective Date of this 1999 Agreement and ending on

December 31, 1899.

2 1.C. Permittina Approvals. The Parties acknowledge that permitting approvals from the
TNRCC, for the purpose of converting water use from imgation to municipal, requirac &n
extended period from 1991 to 1998, that the amount of water permitted to be converted to
municipal use was limited to 19,874 acre-feet (rather than BMA's request to convert all its
nermitted water for muitiple use), and that this 1989 Agreement provides for the fullest
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possible development, efficiency and beneficial use of the permitied water available to
- BMA and its contracting parties, inciuding BexarMet and Bandera County entities
recognized in the 1997 permit-related Agreements. The Parties further acknowledge that
the first time that significant water is to be used by BexarMet, for municipal-purposes, will -
start in December 1999, and thereaiter, and that this 1999 Agreement requires significant
further long term capital investment by BexarMet that will benefit BMA and its imigators,
BexarMet and its customer-ratepayers and the Region. Further, the 1999 Agreement
provides continuing obligations for maintenance, regulating storage, and purchase and
payment for water pursuant to new take-or-pay provisions, and for continuing obligations
. here undertaken by BexarMet throughout the term of this contract to develop and market
water for both entities. In consideration for past, present and future obiigations under this
1999 Agreement, both Parties shall be bound by the terms of this Agreement for its entire
term, unless otherwise agreed in writing. The provisions in Section 1.1 supersede all prior
agreements with respect to the term of the Agreement, and such term provisions
constitute additional consideration upon which both parties are benefited and bound. -

22  Additionat. Cash Consideration. As additional consideration in support'of the
agreements and commitments herein, BexarMet hereby agrees to pay $500,000.00 (five
hundred-thousand dollars) to BMA at closing in connection with execution of this

Agreement by both Parties. :

2.3. Cdntractual Priority of Water Deliveries.

2.3.A. Availability of Water for Municipal Use.  Availability of Water for Municipal Uses:
‘The Parties recognize and agree that BMA's Certificate of Adjudication (hereinafter “COA”")
19-2130 authorizes diversion of up to 19,974 acre-feet of water for municipal purposes, the
Texas Supreme Court having refused to grant a Petition for . Review in 1999, thereby

-concluding the 1993 permit process:.

2.3.B. .Category of BMA Water Rights Provided by Contract Tb BexarMét.

2\;3\.8.1. Pursuant to Texas Water Code Sectilon.51.1 84, entitled Preference In Use of
Water, the Parties agree that water shall be apportioned and delivered by BMA based
upon the following contractually established priority, in descending order, with the highest

priority interest stated first:
Priority Water, defined for purposes of this 1999 Agreernerit to mean

the water available under BMA's COA 19-2130 and actually sold for
irrigation and/or municipal use to BMA Landowners, BexarMet and/or

Bandera County. :

I

I Contractual Water, defined for purposes of this 1999 Agreement to

" be water available under BMA's COA 19-2130 for sale as Priority
Water but not needed for such sales and use and, therefore,

available in any contract year for lawful sales to third parties. '
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consistent with the principles stated in Texas Water Code §11.039.

2.3.B.2. The Parties recognize‘ and agree to the folloWing Priority Water interests: -

1. BMA's ‘landowners' privilege to purchase water from BMA for
‘beneficial irrigation use , based upon timely request and payment of
all applicable assessments, metered water delivery, and fee payment
as further described in Section 1.2.D.. -

il. Bandera County's 5,000 acre foot Pribri’ty Water contractual interest;
unless the MSL is below 1035 feet, in which case Bandera County's

Priority Water interest is 1,000 acre feet. - -

. BexarMet's. 10,000 acre foot Priority. Water contractual interest as
contemplated by the 1995 Agreement, and such annual increases in
Priority Water through the conversion procedure provided in this
1999 Agreement. N , S g

IV Contractual Water is that water which is surplus to the needs of the
Parties as stated above, which by terms of this 1999 Agreement, .
BexarMet has a duty to market for the benefit of both Parties
pursuant to 3.10 (“BexarMet's Marketing Obligations™). ‘

2.3.B.3. In the event that water is physically not available for deiivery to meet all requests
for Priority Water, the Parties agree to reduce the respective requirements proportionately -

' 23.C. Partial Considerations. In partial consideration for BexarMet's payment of

$500,000.00 pursuant to Section 2.2, and in further consideration of payment by BexarMet
to BMA of $280,000.00 pursuant to Sections 3.3.D. and 3.4., BMA hereby merges BMA’s
Priority interest in 2,500 acre feet of water set forth in the 1995 Agreement with that 8,000
acre-feet of Priority. Water for which consideration was previously provided by BexarMet,
BMA hereby acknowledges that previous consideration and declares this 1989 availability

of the 10,000 acre feet of Priority Water for the benefit of BexarMet based on these
“additional considerations and this declared merger of interests. . (See Section 24B)

2.3.D. BMA's Expense, The obligation, as set forth in the 1995 Agreement, for BMA, at its
sole expense, to file for and obtain a bed and banks permit from the TNRCC for delivery of

water from the second BMA siphon to the point designated by BexarMet for take out, for
purposes of the water processing facility, is hereby expressly continued. Further, the first
siphon may be used for the initial take out if the Parties determine greater utility may occur
by such arrangement. Based upon the fact that the Texas Supreme Court, by 1999 denial
Protestants’ Petition for Review requested, concluded the 1993-initiated TNRCC permit
processing in February 1999, and the Diversion Point(s) was subsequently confirmed in
June 1999 by BexarMet and BMA, the Parties agree that the timetable for geeking the
1995 Agreement's Bed & Banks permit is hereby extended, that the hydrologic study in

support of the study is underway, and that BMA shall file the 1995 conternplated Bed and
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Banks application not later than Decembelr 1, 1999, and take all necessary actions to -
secure the permit as soon as possible. ' - _

24, Delivery Point at Kelly Read.

2 4 A, Additional Delivery Point.” The Parties hereby adopt the Kelly Road delivery point
depicted on Exhibit “B” as an additional delivery point for the delivery of Priority Water to
BexarMet beginning in December 1999. - This provision is an added Delivery Point and
does not madify the Delivery Points agreed to in Existing Agresments. '

2.4.B. Annually Deliver, BMA shall annually deliver to BexarMet's Delivery Point(s)
10,000 acre feet of Priority Water, ‘subject to physical and legal limitations, which
limitations are not the subject of improvements contemplated by the 1999 Agreement. -
Such delivery shall occur over the course of a Contract Year pursuant to Priority Water
requirements conforming to delivery of the requested quantities; provided, however, that
BexarMet shall reduce its request for Priority Water in the shortened time period for the
First Contract Year during 1999 and receive full credit for water purchased prior to the .
commencement of the first full calendar year- (2000) of operation under this 1999 "

 Agreement.

2 4.C. Kelly Road Delivery Point. The Parties stipulate and agree that BexarMet will be
required to complete extensive delivery system improvements to make possible the initial
and continuing delivery of BMA municipal water under this 1999 Agreement, and that
certain improvements must be made on a priority basis, concurrent with the completion of
the Water Processing -Facility in 1899, since no other means of physicaily delivering
required quantities of water is currently available from BMA for delivery to BexarMet.
BexarMet will invest an estimated $1,000,000.00 to be able to take water at Kelly Road
Delivery Point beginning in December 1899. Of that amount at least $500,000.00 will be
used to construct an off-channel reservoir that is intended to be eligible for Local Sponsor
Credit under P.L. 83-566, which would entite BMA to receive $500,000.00 in matching
federal grant monies. For this reason it is shown as "additional” income to BMA in this -
* year. Although, BMA WILL NOT ACTUALLY RECEIVE THE $500,000.00 (it will be an “in-
kind" contribution), Such BexarMet construction of the delivery system improvements
shall satisfy BexarMet's matching obligation set forth under Part Two, Section 2.1.B, et
seq., for calendar year 2000 (the second contract year) and thereby justify conversion of

1,000 acre feet of Priority Water beginning in calendar year 2001.

2.4.D. Water Loss. As provided in the 1891 Water Sale Agreement at Paragraph 6.3,
BMA shall continue to bear all transportation losses, including without limitation, any loss
' by theft, evaporation or sespage in the delivery of water to the Point(s) of Diversion.
BexarMet shall continue to bear all risks of loss of every kind for all water diverted by

BexarMet, from and after BMA's Point(s) of Diversion.
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2.5, Delivery of 6,000 Acre Fest of Prepaid Priority Water Pursuant to Section 3 of the
1965 Aqre;ement. > e _ .

2.5 A. Prepaid Water. BexarMet's 1895 confractual interest in {6,000 acre feet of] prepaid
Priority Water is recognized and preserved. Prepaid water credit accrued to BexarMiet,
standing in the name of Bexar Metropolitan Water District, is to be recouped over time
ontrolling schedules attached and included here by reference (as Exhibit

pursuant to the ¢
HE‘"). '

2.6.B Pumpose of Water Use. BexarMet shall be authorized to use the water purchased
from BMA, under this 1999 Agreement, for-any and all lawful purposes. BexarMet is
required to observe the obligations for revenue sharing with BMA derived from any third-
party raw water sales as provided in this 1999 Agreement pursuant to Section 2.8.B.2.

2.7. Repair of Medina Dam.-

2.7.A. Repair of Gates. The Parties agree that it is in their mutual best interest to make all -
‘needed repairs at the Medina Lake Dam gates, including but not necessarily limited to, the ‘
repair of at least two (2) main gates and the associated facilities, and to the extent
determined mutually beneficial, the operators, the gallery (including relief wells), and the
dam turnouts over a scheduled period agreed to by the Parties through the ADWPM Joint
Committee. The repairs contemplated by this subparagraph 2.7.A., and subparagraph
3.6.D.7, will be made to applicable TNRCC dam safety standards and professional”

engineering practices.

27.B. Evaluation of Gates. BexarMet agrees to fund and contract for an initial
engineering analysis of the gates of up to $30,000.00 (thirty thousand dollars) to retain
qualified technicalfengineering specialisi(s). - Selection of Specialists shall be by the
ADWPM Joint Committee with contract administration to be executed by BexarMet. (See
'Section 3.1.E.-H. providing for the function of the ADWPM.) Such engineering
inv\estigations shall evaluate the extent of needed gate repairs, facilitate preparation of the

bid specifications to have the repairs accomplished and result in the submission

necessary _ ‘
of a_report containing such information to BMA and BexarMet pursuant to terms of the

- ADWPM Review process provided in this 1999 Agreement.

2.8. Paymentfor BexarMet's Purchase of BMA Water.

2.8.A. Take or Pay. All Priority Water under this Part One shall be paid for by BexarMet to
BMA on a take or pay basis, paid in equal monthly installments during each Contract
Year. Without waiver of any remedies available to BexarMet, payments shall be due and
owing each month at BMA, to be placed by BMA in the account designated by BMA, with
payment delivery by the tenth working day of each month even if Bexariet cannot take or
process such water. Provided however, that BexarMet shall be obligated to pay for the
Priority Water actually requested by BexarMet for delivery at the Kelly Road delivery point
in the 1999 contract year and, thereafter, unless BMA shall fail o deliver same. For
purposes of this 1999 Agresment, the term “take or pay” shall mean that BexarMet is
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obligated during each and every Contract Year to make all monthly payments for water
contemplated by this Agreement regardless of whether BexarMet can actually physically
receive and use such water in any given Contract Year, recognizing that all water not
received in any Contract Year is lost to BexarMet and no credit or future right to recover or’
receive such water shall be granted to BexarMet. This provision is being expressly agreed
to and acknowledged by the Parties because of the fact that the availability of water under
BMA's COA 19-2130 is govemed by state law which provides that water authorized by a
water right and not used durlng the caiendar year accordmg o its terms is lost to the water

right holder.

2.8.B. F’ncmg. The Parties understand, agree, and stipulate that the eontractual‘pet acre-
foot price of untreated (raw) state-owned surface water pursuant to the Certificate of
" Adjudication, does not reflect the significant additional consideration provnded to BMA by

BexarMet for in this 1999 Agreement and the Existing Agreements

_2.8.8.1. Priority Water Munzcmai Use F’nonty Water used for municipal purposes shall
be sold to BexarMet at $69.00 per metered acre-foot through the calendar year 2012 as
reflected on the schedule attached hereto as Exhibit “E". Thereafter, for the calendar year ™
- 2013, the cost per acre foot may be increased pursuant to the mechantsm detailed at

| Sectlon 2.8.C. (See Exhibit "E.")

' 2.8.B2 Contractual Raw Water Sold to Third Parties. In conformity with its duties to

market water, BexarMet agrees to remit to BMA 50% of the differential in sales price, after
deducting cost of delivery, regardlng net revenues for untreated water delivered by BMA
at any delivery point, which water is subsequently sold to third parties as raw water by
. BexarMet on behalf of the Parties. The requirement for differential sales sharing shali not
apply to treated water where BexarMet is undertaking the full expense of constructionof a .
water processing facility and the cost of actually treating the raw water to drinking water
standards, including but not limited to compliance with TNRCC requirements for
. community water facilities, the responsibility for rate base and capital costs, as is the case
w1th the phased development of the water processing facility at the Bexar Metropoliitan
Internatlonai Busmess Park in the vrc:mty of Von Ormy, Bexar County, Texas.

2.8.C. Water Cost Adiustment Mechamsm / Market Rate Subject to the provisions stated
herein at Section 2.8.B., BMA may elect to annually adjust BexarMet's annual cost on a.
per acre-foot basis for 10 000 or more acre feet of Priority Water detailed in this Part One
commencing in calendar year 2013, which adjustments reflect a basin wide - Market Rate,
then existing, which the Parties hereby stipulate is a term fashioned for, and applicable
solely to this Agreement, limited exclusively to this Agreement, notwithstanding any other
provision of Jaw. For purposes of calculating and applying the water cost adjustment
mechanism of this 1999 Agreement, the Parties stipulate that the Contract Market Rate
shall be as defined and hereby is established as the Guadalupe Blanco River Authority's
(“GBRA's") basin-wide benchmark water sales price per acre foot for raw water then

existing on January 15‘ of each Contract Year.
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2.9.  Part One / Svstem-Wide Monitering by i\/‘leterihq_' |

2.9.A. Tracking Efficiency of Water Deliveries: System Meter Installation Pian. BexariViet |
shall install and maintain-one or more metering devices, consistent with water efﬁciéncy ‘
measures accaptable to TNRCC, at or near (I} Diversion Lake (the inception of the canal
system), and (i) additionally throughout the BMA canal system to account for water, to
record water efficiencies in water delivery to irrigators and to BexarMet, and measure the -
" effectiveness of system-wide efficiency measures, and (iii) meter water delivered by BMA
.to BexarMet at each of BexarMet's points of delivery within the BMA system. Within 45
days of signing this 1999 Agreement, the Parties through the ADWPM Committee
(pursuant to Sections 3.1.E.-H.) will produce a preliminary Meter installation Plan, which
shall be reported to the respective Beard of Directors for approval.” Upon approval by both
Boards, said approved Meter Installation Plan shall be reported to the Water Master and -
TNRCC. Upon installation of the meters, the Plan shall form the basis for annual water

and water effi CIency recordkeepmg and reportlng to the Parties.

2.9.B. Meters BexarMet, at its sole cost, shall install and mamtam meters in accord with
the Plan, and acceptable to TNRCC, and BMA shall provide all approvals for such site
instailations on property owned by BMA, with necessary easements for installation and

maintenance of. such meters.

; 2.9.C. Metering Water Sales to BexarMet. BexarMet shall install and maintain rnetering
. devices acceptable to BMA at BexarMet's Delivery Point(s). BMA shall have the right to

inspect and secure meter results at any time.

2.9.D. Accuracy of Meters All meter(s) installed pursuant to this 1998 Agreement shall be
~ capable of measuring within at least five percent (5%) accuracy. | BexarMet shall calibrate
meters at least semi-annually, unless BexarMet shali establish a more frequent interval,
after review with BMA. - Meter errors, if any, shall be reconciled back to a date mldway
between the date of error detection and the prior calibration date. Either Party may review

meter accuracy at any tlme

2, 9 E. Cost of Meters “To the extent not prowded through the ADWPM Committee
process (Sections 3.1.E.-H.), upon written notice of intent provided by BexarMet to install a
meter, BMA agrees to respond within 21 calendar days to approve selection of type and
location of the proposed meter(s). BexarMet agrees to act reasonably in its selection of
meter type and meter location, and BMA agrees not to unreasonably withhold approval of
meter type and location. Both Parties shall support request for P.L. 83-5866 credit for any

‘and all expenditures for the system-wide metering program. All meter installations and
records of meter readings shall be maintained by both parties accordmg to the Meter

installation Plan.

2.‘10. Hvdro Project(s).

The Parties agree that multiple potential hydroeiedtric

2.10.A. Potential Hvdro Benefi.
In consideration for BexarMet

power generation sites exist within the BMA system.
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V.

conductmg feaSIbllrty studies and. performmg as . stated below, it is agreed that (I)
BexarMet shall be entitied on condition of payments to BMA as provided herein, to

~ proceed ‘'with those hydro electric generation projects that may be determined to be

feasible, and (i) BMA shall provide necessary BMA approvals and cooperation to obtain
other approvats to effect such projects’ purposes. _

2.108 QOperator. BexarMet shall serve as the operator of the hydro projects, if any, and
shall be obligated to fund the feasibility studies, provide financing for such projects, and if
the project is found by BexarMet to be feasible and undertaken, BexarMet shall be

'. obligated to fund associated costs of permitting, construction, and operation of the

project(s). BexarMet may contract with third parties to perform obligations hereunder.

Records of hydro projects shall be separately maintained and relevant financial costs,
estimates, expenses, income and related activities shall be recorded separately from other
water activities prowded under the terms of this 1998 and such projeﬁt activities shatl be

‘ separately reflected in Annual Audit Reporting.

2.10.B.1. Prolect Feasibility. BexarMet if it determmes that a project is feasible and so |
notifies BMA, BMA shall be obligated to provide any necessary land rights and approvals '

- within BMA's control. BMA shall also be obligated to provide full cooperation at no cost to

BMA in securing land rights, permits, licenses, approvals and sale of such electricity to
and/or fram third parties. BexarMet shall first utilize revenues from such project(s) to
recoup investment costs of the project. BMA shall aiso prowde such approvals as may
be necessary to facmtate BexarMet's ability to secure financing for the pro;ect(s)

2.10.B.2. Conttacts. BexarMet, at its initiative, may enter into contracts with other entities

to aid in financing, marketing and sale of electricity, or assist in the management of said
hydro electric plant(s), and to take any other step necessary to provide the most efficient

licensing, operation, recoupment of capital investment and greatest practicable revenue for

the mutual benefit of BMA and BexarMet.

2.10.B. 3. Wntten Nottce In the event BexarMet opts not to undertake any hydroelectric

generatlon project, BexarMet shall provide written notice to BMA at which time BMA will be
provided all rights- to BexarMet’s plans, investigations or analysis for such partlcular

pro;ect

2.10.C. Hydro Joint Committee. In furtherance of this cemmitment, the Parties hereby
agree to constitute a Joint Committee on Hydroelectric Power Generation Project (the

“HPGP Joint Committee”).

2.10.C.1. Pumpose of the HPGP Joint C‘ommittee.' The purpose of the HPGP Joint
Committee shall be to receive information and oversee BexarMet's hydro electric activities

as set forth in this section, and make recommendations to BexarMet as to the

development and operation of any hydroelectric power generation projects.

2.10.C.2. Composition of HPGP Joint Committee. Each Party shall appoint its district’s
Manager and two Board Members fo the EPGP Joint Committee, thereby comprising a
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“significant benefits to individual irrigators by im

interests. |

joint committee of six members. The commitiee chair shall annually alternate, with the
BMA designated as the chair in odd numbered years, and the BexarMet designated to
chair the committee in even numbered years, unless members of the committes shall

otherwise agree and reflect in writing. Proceedings of the HPGP Joint Committee will be
posted pursuant to the Texas Open Mestings Act ("TOMA), minutes will be maintained
and routinely approved, and decisions will be controlled by General Henry M. Robert,
Robert's Rules of Order Newly Revised (1990 Edition, Ninth Edition [Paperback July 1997
ISBN: 0-06-276051-3]) for purposes of establishing a quorum, voting, and other procedural

requirements necessary to govern HPGP Joint Committes. . ' B

2.10.D. Recoupment. At the time BexarMet has recouped its project related investment .
costs or sooner as the project revenue may allow, at BexarMet's election, in accord with
Govemment Generally Accepted Accounting Principles, BexarMet shall immediately
commence sharing net revenues from electricity generation equally with BMA. -

- PART TWO

~ 3.1. The Small Watershed Act Project, P.L. 83-566 Funding, Implementation of the NRCS '

Proqgram. and Conversion of Excess Water to Priority Water.

'3.1.A. Benefit. Both Parties recognize and agree that the P.L. 83-566 funding and
" implementation of the NRCS program enhances the potential for water efficiency and

on of water for beneficial use as-a benefit to both Parties and further provides
proved delivery at reasonable rates. Both
Parties recognize the benefit to the region that accrues from providing (a) stable
economics and water efficient operation to the BMA system irrigators and (b) that resulting
water efficiencies will facilitate the objectives of the Parties in assuring the long-term
efficiencies that support all party beneficiaries including ‘the Bandera County Contract

applicati

3.1.B. Federal Matching Funds and Conversion to Priority Water. BMA recognizes that it

rmust match and support, by local funding, all federal funding authorized and appropriated

by the U.S. Congress pursuant to P.L.83-566.

3.1.8.1. In-kind Pavment. BexarMet hereby contractually agrees, in performance of
BMA's obligations under the P.L. 83-5686 to pay, or provide, for the period of 2001-2010,
in-kind payment or perform creditable activity acceptable to NRCS in an amount not less
than $500,000.00 per project year toward the federal matching fund obligation, whether or
not Congress appropriates the federal funds required to match BMA through BexarMet's
contraciual annual capital investment of $500,000.00 year allocation to the P.L. 83-566
project. BexarMet shall fund these annual matching P.L. 83-366 payments for 11 years as
provided in this 1999 Agreement and to conform that period to the term of years set out in -
Exhibit "E.” In consideration for BexarMet's funding of the annual matching project
contribution, beginning in calendar year 2001 BMA shall annually convert 1,000 acre-fest
out of the 198,974 acre-feet allocated to municipal use under BMA's COA 19-2130, of
BexarMet's Excess Water [as that term was defined in the 1991 Contract] to Priority
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Water, at the end of the year of contribution, for purchase by BexarMet on a priority basis
commencing in the next calendar year, and for all remaining years during the term of this
1999 Agreement for water delivered, governed by the take-or-pay pricing provisions of |
Section 3.7 herein; provided, however, that once $5,500,000.00 {five million five hundred
thousand dollars) is spent by BexarMet, BexarMet shall have the discretion to provide any

additional matching fund payments but not the obligation. '

3.1.B.2. Annual Conversion to Priority. As a result of BexarMet's performance, by annual
incrernent, BMA shall be obligated to convert the balance of the 19,874 acre feet of water
-authorized for municipal use for BexarMet pursuant to Certificate of Adjudication No. 13-
2130C, i.e. 9,974 acre feet, to Priority Water under this 1999 Agreement, subject to the
prior joint obligations to Bandera County pursuant to the 1887 Bandera Agreement,

- 3.1.B.3. Separate Capital Account by BMA. In consideration of BexarMet's performance
- under 3.1.B.2., by providing $500,000.00 annual matching fund payments or in-kind
performance, BMA agrees to establish an annual capital budget and, further, o dedicate a
specified amount of money determined by the BMA Board annually or as a part of BMA's .-
capital budget to a separate account for additional water efficiency improvements to be'
. made within the BMA system and for which P.L.83-566 matching federal project fund .
payments will be sought. - Provided, however, that by the year 2003, BMA commits to
budget at least $250,000.00 per year for P.L. 83-566 related improvements for each year

BexarMet provides at least $500,000.00 in matching funds.

' 3.1.C. Matching Funds Qver $500.000 Per Year. If Congress appropriates more than
$500,000.00 per year, BexarMet, at its option, may pay a portion or all of the matching
_fund payment due (in excess of the annuai obiigation of $500,000.00). For each
$1,000.00 paid by BexarMet in excess of $500,000.00 in any one Contract Year, BMA.
. agrees to convert 1 (one) acre foot of BexarMet's right to Excess Water to Priority Water,
at the start of the next Contract Year, and for all remaining years during the term of this
1999 Agreement (and the Existing Agreements), governed by the take-or-pay pricing
provisions of Section 3.7 herein. Based upon BexarMet's payment of the monies.
gontemplated by this 1999 Agreement, BMA is obligated to convert the additional 8,874 ..
acre feet to Priority ‘Water under this 1999 Agreement. Any accelerations in
Congressional funds or acceleration in local contributions of matching funds will form the
basis for accelerated conversion of Priority Water herein provided up to 9,974 o

3.1.D. Credit toward Matching Fund Pavment. The Parties agree to seek approval from
the NRCS for eligible credit regarding the matching fund payment for actual engineering or
other creditable activities or improvements to be made by either of the Parties made in lieu
of periodic cash payments. In the event the NRCS grants such a credit toward the
matching fund payment, and BexarMet incurred the expense for improvements, this credit
shall count toward BexarMet's payment under 3.1.B, C, or D of this Section.

3.1.E.-Annuai ADWPM Review. It is understood by-the Parties that the schedule and -
detailed plan for on-farm, system canal improvements, or water storage impoundments,
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reduced capital and/or reduced operating costs.
. project development, or amendments - which composes the ADWPM, the ADWPM shall

- shall be guided by the NRCS work program ije‘ctives,‘sequencing, and:regulatow
| authorization, as well as other subsequent Congressional enactments. '

3.1.F. Parties’ Water Efficiency. It is agreed that BMA's and BexarMet's interest in water
efficiency, compliance with TNRCC water conservation regulations (or other applicable
regulations by any agency with jurisdiction over the contracting parties), water storage,
and delivered Priority Water may be accomplished by medification of the initial NRCS
project submitted to Congress. The Parties further agree that annual reviews, including

- annual water, work budget requirements, and financial review shall be conducted not later

than the months of September, October, and November of each calendar year, which
annual review (“the annual review”) shall be concluded by the preparation of the Annual
Design -and Work Program Memorandum (“"ADWPM™), which document (“the annual
design memo”) shall control further project development, operation and maintenance
procedures that may be affected by design changes, and fiscal/water budget and work
load requirements for the subsequent calendar year. The Parties commit to documenting
implementation of the Annual Design Memo with supporting evidence in a variety of
media, including wathout limitation and by way of example only, the following: - .
photographm images, engineering schematics, and other graphical maps and exhibits, in B

" the format of a specifically time-desighated photo journal and log. This initial, and each
subsequent, annual ADWPM shall be adopted after consultation with the NRCS, and will

include evaluation of the delivery system already improved, the portion of the system
requiring additional improvements, availability of federal funding/credits, the water delivery
requirements for continued service to irrigators and BexarMet, documentation of the
project activities for the year, and any opportunity to reduce non-federal and federal costs

‘by the apphcatlon of improved technology, monitoring, metering, and other water

management techniques that will allow greater water storage and water efficiency at
If NRCS approves substantive planned

control implementation of the work project, consistent with Section 3.1.H. below. Both
Parties commit to incorporating into this ADWPM process the mandates of Texas Water

Code §49.199(a)(6), by adopting and actively implementing policies for their respective

dlstrlcts including but not limited to budgeting for.use in planning and cost oontrol Annual
budgets shaH be binding-on the parties unless modified in writing. :

3.1.G. ADWPM Joint Commrttee. The Parties hereby agree to constitute a Joint
Committee to perform the annual review, establish the annual water and program financial
budget, and establish the ADWPM for presentation to each Party's Board of Directors.
Not later than August of each calendar year, each Party shall appoint that district's

* Manager and two Board Members to the ADWPM Joint Committee, thereby comprising a

joint ADWPM Committee of six members. The ADWPM chair shall alternate, with a BMA -

- Committee member designated as the chair in even numbered years, and a BexarMet

Committee Member designated to chair the ADWPM in odd numbered years, unless
members of the ADWPM shall otherwise agree and reflect in writing. The ADWPM shall
utilize professional engineering and other technical services available to the respective
Parties, or select the professionals that ADWPM deems necessary to assist in the annual
review. Engineering or other professional costs occasioned by the annual review process
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to accomphsh the ADWPM annual desngn memo will be splrt equally, if initially authorized
to be conducted by the ADWPM Committee, and each Party will be responsible for its own
engineering or other professional costs for services requested at that Party’s discretion,
relating to costs which are not approved by the ADWPM Committee. Proceedings of the
ADWPM will be posted pursuant to the Texas Open Meetings Act (“TOMA”), minutes will
be maintained and routinely approved, and decisions will be controlled by General Henry
M. Robert, Robert's Rules of Order Newly Revised (1990 Edition, Ninth Edition [Paperback
July 1997 ISBN: 0-06-276051-3]), for purposes of establishing a quarum, voting, and other
procedural requirements necessary to govern the ADWPM and annual work budget.

3.1.H. Annual Design Memo. The Parties covenant and agree that in the preparation of
the ADWPM each Party will collaborate with the other to arrive at the annual design memo

and related annual water budget, with related annual fiscal work budgets for the
forthcoming calendar year's work, and that any Board approvals for plan modification,
annual water budget and annual work budgets shall be formaily docketed by the
respective Boards for formal Board approval at either the regularly scheduled December

Board Mesting, or a specially called Board Meseting, for the purpese of approving the .°
- ADWPM. Each Party agrees that it has an affirmative obligation to review the P.L. 83-566
project annually, assure proper documentary records and photographs are maintained
whether federal funding is authorized and provided, unavailable, or the P.L. 83-566 project
. has been substantially completed, as applicable, and that each Party has an affimative
- duty to cooperate and take steps that will assure improved water storage and improved
delivered waier efficiency to be accomplished at the lowest capital cost consistent with
prudent system operation employing the latest water efficiency technology and best .
practices, as these terms may be used within the water industry (American Water Works -
- Association or similar industry trade groups re!evant to thrs provision) and apphcable to

irrigation districts in particular.

- 340 BexarMet Matching. BexarMet's payment of matching funds to meet the BMA P.L.
83-566 obligation in any Contract Year (to meet NRCS program requ:rements) shall be
- deemed to be an affirmative action in support of actual conservation of water, and such
. annual payments shall be deemed further and sufficient consideration to secure
* conversion of Excess Water to Priority Water urider this 1999 Agreement and the Existing

Agreements merged herein.

3.1.J. Maintenance of Records. Both Parties shali maintain reliable and permanent
district records that reflect project activities and that are acceptable to USDA/NRCS for
program qualification and audit purposes, including but not [imited to all activities for which
in-kind credit is required. Each Party shall designate a person within that organization that
shall be responsible for maintaining on-going and permanent P.L. 83-566 records
‘including photo progress sequences, as well as records that evidence activities pursuant
to this 1999 Agreement. The Party’s designated person, for maintenance of records, shall
assist in performing reporting requirements relating to water efficiency for purposes of
USDA/NRCS, TNRCC, or other regulatory agencies with jurisdiction over the Parties or
the project dealing with water quality, water quantity delivered, or water efficiency. Unless
othenwise agreed to by the Partles project records will not be destroyed in accordance
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* literature used within the water industry to improve water efficiency.

with srate laws retention requlrernents but shall be mamtamed as permanent records

prudently preserved and mamtamed for future use, study and reference. .

S 31K On-qoinq Project Activities. For calendar years 1969-2000 BMA has applied for

and received approval for NRCS funding of Emergency Work Program ("EWP”) funds in
the approximate sum of $186, DOO 00 canal repalrs whach benefit implementation of the

P.L. 83-566 project.

3.2 Water Conservation. “

3.2.A. On-going Water Conservation. The Parties agree to further develop and implement
an ongoing - water conservation program to the extent existing conservation programs
require review and submission to TNRCC, to promote practices, techniques, and
technologies that will reduce the consumption of water, reduce the loss or waste of water,
improve the efficiency and the use of water, or increase the recycling and reuse of tail
water so that additional water supplies are made available for the parties and contract:

water requirements. The parties further agree to monitor tailwater quality and to develop a |

water quality assurance program that complies with all applicable law with regard to use of
tailwater. This requirement shall be an affirmative duty of both Parties, and shall include
practices enumerated as acceptable conservation measures adopted or recommended by
the Texas Water Development Board, TNRCC, or any other regulatory agency with
jurisdiction, and shall include annually the . obhgatlon to consider state-of-the-art review of
In any contracts for

resale of the water diverted under this 1999 Agreement, the Parties shall specify

‘conservation measures required for any water purchaser to be undertaken which relate to

the water sold. - The Parties shall establish specific, detailed strategies and annual,
measurable objectives for specific, reportable water efficiency work program efforts that
contemplate written reports to both Boards, NRCS, and TNRCC, to be produced as part of |
the ADWPM processes, that comply with Senate Bill 1 water planning requirements for 50
year water horizon projections, that spell out objectives, accomplishments, and remaining

act:vltles for the subsequent year's work program to i increase water efﬁmency

3, 2 B. BexarMet Local Obhqatron BexariViet shall have the right and oblrgatzon to make

Iocal match improvements pursuant to P.L. 83-566, absent federal matching funds, to

| quahfy for incremental increases to secure the full 9,974 acre-feet of water allocated under

BMA's COA 19-2130 for mummpal use available for conversion to Priority Water, in the
same manner as conversion is allowed under 3.1.B. and C. (See Exhibit "E“ scheduhng

conversion to priority water).

3.2.C. Prior Aqreements The term "Excess Water” is referenced in th:s 1999 Agreement

only for purposes of definition and consistency with Prior Agreements. It is stipulated,
however, that the term Excess Water is incorporated here for transition and definition
purposes only, it being the intention of the parties that the Excess Water concept shall be

eliminated through transition.
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33 BMA Shall Manage Canal Svstem.

33A BMA Ownership. BMA retains ownership and managerial control.of all BMA
property (real and/or personal), including BMA's water rights evidenced by Certificates of
Adjudication Nos. 19-2130 and 19-2131. BMA retains the exclusive right and control over
such system subject only to duties provided. in this 1999 Agreement. = This 1999
- Agreement shall not constitute a general lease, or license for the use by BexarMet, or any
other party, of any BMA owned or controlled facilities, equipment, or real property. BMA
shall retain the exclusive right to set the annual per acre assessment commonly referred to
as the “Flat Rate Tax,” and the water rate for irrigation water charged to BMA fmigators.

~ 3.3.B. Reciprocal Balanced Budget. As a condition of this 1999 Agreement, the Parties

shall be contractually obligated to balance their respective annual budgets to provide the
funds that relate to obligations herein, and to separately account for all such funds
. required to be separately accounted for under this 1999 Agreement. : '

3.3.C. Access. BMA agrees, as part of this 1999 Agreement, to grant BexarMet .*
reasonable access on and across BMA’s publicly-owned property in the vicinity of -
BexarMet's Delivery Point(s) in the form of recorded easements, as needed, to cooperate
with instailation and maintenance of pumping facilities, transportation facilities, water
meters and/or related works of improvements necessary to performance of BexarMet's
obligations under this 1999 Agreement, and for the delivery and beneficial use of water
purchased under this 1999 Agreement. . BexarMet covenants to maintain such land
govemed by said easements in a reasonable condition, and to make reasonable repairs
periodically, as necessary, to maintain the easements in safe condition. -

3.3.D. Compensation and Selection. Monthly, throughout each year, of the five year
period including calendar years, 2000, 2001, 2002, 2003 and 2004, BexarMet agrees to
-fund by the 10" calendar day of each month a separate account in the amount of
$4166.67, standing in the name of BMA, related to compensation of BMA's manager, in
_ the amount of $50,000.00 per year. The funds shall be used by BMA to supplement the
compensation to be paid by BMA to a qualified BMA manager, selected, after due
consideration. based onnot less than 5 years of water industry professional background,
' including experience or certifications in running a water supply or irrigation district in Texas

permitted by or subject to the jurisdiction of the Texas Natural Resource Conservation
Commission (or similar out of state authority). Such qualification shall include some or all
hours necessary to obtain a baccalaureate degree, demonstrated knowledge, or
experience in water efficiency, and a demonstrated job history of performance in like or
related water industry experience. BMA agrees to solicit applications for this position
through trade publications including but not limited to the Texas Water Conservation
Association, to interview in a systematic manner against objective review criteria, and to
hire the most qualified applicant available at the sole discretion of the BMA Board, as part
of a comprehensive compensation package designed to secure a manager of qualified
competence and credentials useful for upgrading system operations in an crderly manner
with full reporting to and involvermnent with the Board and imigators. '
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3.3.E. Easements.  BMA agrees to grant, from time to time as needed, recordable
easement(s) necessary for BexarMet to secure access to the BMA’s Medina Dam,
Diversion. Dam, Chacen Dam, or other storage facilities and meter sites in the canal
system, and any other location for which it may be necessary for BexarMet to have
access to for the performance of BexarMet's obligations set forth in this 1999 Agreement.
A copy of the form of the easement to be used is attached as Exhibit “C.” A separate
easement provides access and governs use of facilities, operations and stored water
under the relationship of the Parties with respect to Pearson Junction Lake and is

attached as Exhibit "D" [in drart fonn]

34 Ofﬁoe of Contract Comotroller. Starting with January year 2000, BMA commits to
" retain an accountant, or contract accounting service, to perform the function of contract
. comptroller, separate and distinct from BMA's annual TNRCC’s audit obligations. Such

Contract Comptroller is to provide quarterly reports conceming BMA's annual budget and
- financial condition as it relates to obligations under this 1999 Agreement and the Existing.
Agreements, and other dutres as may be determined approprrate by the ADWPM Joint

Commlttee

3.4.A. Quarterly Reports. -The Contract Comptroller's quarterly Contract Comptroller
reports shall include, without limitation and by way of example only, a summary of water
use and sales and shall provide an accounting for each of the contract obligations under
this 1999 Agreement and the Existing Agreements. This Comptroller's Report shall be
- provided to the BMA and BexarMet Board of Directors quarterly, and shall be filed at the

BMA Headquarters office and be avaﬂable to the pubhc

3.4.B. BexarMet Contrlbutlon to OfF ce of Contract Comotro!ier BexarMet shall annually
fund the sum of $20,000.00, providing incrementally, $5,000.00 per quarter, toward the

cost of the Office of the Contract Comptraller.

3.4.C. Obligations of Parties. The obligations of the Parties and function of the Contract
Comptroller are in addition to those annual TNRCC audit obligations imposed on the
respective Parties by Texas Water Code Chapter 49, Subchapter G, other contractual or-
lawful obligations the Parties may have, or audit requirements that the separate Boards
may deem appropriate for their respective districts (over and above and beyond the
specific contract reqmrements imposed here on the Contract Comptroller).

3.5. Preoand Credit for Excess Water Delivery. The Parties recognize and agree that
BexarMet has accrued a credit for water heretofore defined as Excess Water based upon
BexarMet's actual payment under the Existing Agreements in the amount of $1,791,000
(one million seven hundred ninety-one thousand dollars). The Parties recognize and agree
that the 1992 and 1995 Agreements provide the mechanism for BexarMet to receive
credit for this prepayment, specifically, that until such credit is applied toward the purchase
of Excess Water, the credit shall remain available to BexarMet. However, this 1999
Agresment supersedes all Existing Agreements with regard to the term of delivery and/or
recoupment of said prepaid water credits, as provided in Exhibit "E” in tabular form,
inc!uded here by reference, which Exhibit sets out the terms, duration and schedule that is
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- controlling. The Parties-agree that the Application of Prepaid Credits Schedule attached
as Exhibit "E" for application of BexarMet's prepaid credit extends the period over which
Bexariiet would receive prepaid water and that BexarMet waives any claim for interest on -
said prepaid water credit to the benefit of BMA as further consideration for the

performance of the terms and conditions herein provided.

3.6. \Water Storage. -

3.5.A. Water Storage Generally. Water storage development provided here below is to be-
govemed by the ADWPM process in Section 3.1.G. The Parties agree that the expansion
and development of additional storage capacity is in the mutual interests of the Parties,
that added storage will complement the Parties” conservation initiatives, including the
Small Watershed Act Program and that stored water capacity is an essential requirement
to provide sustainability and reliabiiity for water used by the parties and that made
‘available for contract and pursuant to S.B. 1 requirements. Accordingly, both Parties
hereby agree to cooperate to secure full credit for such storage initiatives regarding NRCS,
TNRCC , which and regulatory programs that recognize such benefits and obligations. To ..
the extent possible, the Pariies agree to cooperate to build additional storage within the '
framework of P.L. 83-566 funding. The Parties further agree that any expansion of
storage, whether at the sole expense of BexarMet or funded by joint endeavor, should be
accomplished in a manner that is consistent with the NRCS requirements for Locai
Sponsor Share Credit pursuant to P.L. 83-566. In the event BMA or BexarMet contributes
- funds or in-kind services as consideration for development of additional storage, the other

Party agrees to suppoit securing a credit against any required matching funds under P.L.
83-566 or any other program designed to support of encourage such initiatives and each
party covenants to cooperate in providing necessary approval. These covenants
regarding water storage development are in addition to specific contract commitments set

forth below. ‘

3.6.B. Pearson Junction Lake.

3,6.B.1. BMA Payment of Closina. As consideration for executing the Pearson Junction
L‘ake easement, as contemplated by this 1999 Agreement, BexarMet agrees to pay the
sum of $150,000.00, which may, in part, be satisfied by the assumption of the existing
* outstanding debt and/or payment of the balance due and owing Hondo National Bank
pursuant to that certain noté in the principal amount of $90,000.00 dated July 1, 1999, in.
cash, at the time of executing this 1999 Agreement [or payment of the entire amount at

closing in cash], at BexarMet's election.

3.6.B.2. Pearson Expansion. The Parties agree that any expansion of Pearson Junction
Lake, or any other storage facility, shall be accomplished, to the extent possible, in a
manner that is consistent with the NRCS requirements for Local Sponsor Share Credit
pursuant to Public Law 83-566, for the purpose of assuring eligibility for in-kind federal

* fund credits under P.L. 83-566. :
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3.6.8.3. BexarMet's Expense. BexarMet agrees io design, permit and ‘build, at its sole

- expense (with applicable benefits under this 1999 Agreement evidenced by the EFasement -

attached hereto as Exhibit ‘D), the expansion of Pearson Junction Lake as a regulating
storage reservoir with a design storage capacity of not to exceed 3.600 acre-feet, to
assure compliance with TNRCC Dam Safety Regulations, and to pursue NRCS.
requirements for Local Sponsor Share Credit pursuant to Public Law 83-566, and provide
BexarMet with not less than 1,800 ac. ft. of pro-rata storage with parzty access to such
stored water. The Paries agree to share equally the final designed and built-out storage
capacity in Pearson Lake. BexarMet's responsibility for payment of any design
professional fees shall attach for such fees as result from actual work commenced and

performed from and after the Effective Date of th;s 1899 Agreement.

3.6.8.4. Enqmeers Seal. In consideration of such undertaking by BexarMet conceming

expansion of Pearson Lake in accordance with this 1999 Agreement, at the time the

expansion design is completed and BexarMet presents to BMA an Engineer's Sealed
Certificate for Design, BMA agrees to deliver to BexarMet an easement agreement in
recordable form (Exhibit "D") authorizing storage on a parity and pro-rata basis in Pearson . .
Jungtion Lake of not less than 1,800 acre-feet of surface water, which easement shall be
recorded by BexarMet upon inception of construction. TNRCC and other approvals for the
project may be sought before or after the easement is requested, provided, the Parties .

| agree to cooperate fully in requesting, supporting, advancing and advocating necessary

approvals for any regulatory agency with jurisdiction over this or any other storage project.

3.6.B.5. Storage Easement and Operatmq Agreement. In connection with delivery of the

Engineer's Certificate and the preparation of the storage easement, the Parties shall
prepare an “Operating Agreement” for Pearson Junction Lake that will become an annex,
integral to the easement, said operating Agreement to address, among other matters,

-~accounting for water storage, water releases and allocation of evaporation losses from
'storage in connection with the form of the easement Exhibit "D” attached. -

3 6 C. Chacon Reservoir.

3 6 C.1. Feasibility Studv BexarMet agrees, at |ts expense, upon consuitation with BMA s
Board, to conduct a feasibility study to determine the costs and benefits of i improving water
storage capacity and to include an analysis of the costs and benefit of the general utility of
Chacon Reservoir, and any expansion thereof, with respect to the costs and benefts to
BMA concerning multiple purposes for which the' Reservoir may be further used, including
but not limited to storage. If the Chacon Reservoir feasibility study, funded by BexarMet,

provides an opportunity for additional storage or other P.L. 83-568 benefits, the Parties

agree, pursuant to the ADWPM, to include Chacon Reservoir as a project, and BexarMet
shall be afforded an easement for storage similar in content to that provided above with
respect to Pearson Junction Reservoir (Para. 3.6.B.). Such feasibility study shall be a part

of the Annual Design memo by the ADWPM.

3.6.C.2. Canal Maintenance: In considerati.on for the mutual benefits that accrue to B'E\/IA

-and BexarMet, irrespective of the date of per‘ormance of the provisions of Paragraph

1999 AGREEMENT INCLUDING AMENDMENT TO EVIS‘ITNG BMA-BEXARMET AGREEMENTS
Effective November I, ]999 * )




-

water.

3.6.C.1 above, BexarMet shzali commence performance on Febfuary' 1, 2000 -
maintenance of the canal system from Chacon Reservoir south, in conformity Wlth Sectlon
3.1.B, et seq., (ADWPM Provisions), so as to minimize waste and maximize efficient
water-defivery consistent with P L. 83-566, and to provide maximum beneficial use of said
In consideration of the maintenance obligation assumed by BexarMet, for the
purpose of assuring maximum water efficiency and delivery to irrigators, BexarMet shall be -
entitled to make use of any tailwaters at the end of said canal systems below Chacon
Reservoir which are not captured and used by BMA, now or in the future. BexarMet shall
be entitled to seek any lawful credit associated with delivery. of said water to the receiving -

watershed or basin. Notwithstanding anything in this Section 3.6.C.2. to the contrary, BMA

reserves the right to |mprove its system and reduce recapture, and/or recircuiate these
tailwaters. . _

~ 3.6.D. Medina Lake.r -

3.6.D.1. Operating Policies. The Parties agree that both will benefit through the maximum
storage and maintenance of stored water available in Medina Lake for diversion and .
beneficial use by the Parties at all times possible. The Parties further recognize that the’
opportunity for detention of flood waters caused by rain events requires operation of the
lake to allow storage capacity to be maintained at Medina Lake to capture said flood and
rainfall waters. - Further, the Parties have provided certain storage within the BMA system,
at Pearson Junction Reservoir, for certain regulating and storage ‘purposes. and
contemplate further storage projects. Finally, the Parties recognize that storage at Medina
Lake has the potential to provide certain recharge benefits to the surrounding underground

aquifer formations, including the Trinity and Edwards formations for which the Parties are |
entitled to seek and/or claim credit for facilitating, and that the Parties have previously

" _contracted for and expended, in cooperation with the Texas Water Development Board
-and USGS, for execution of a Water Balance Study, now in draft review but incompiete
‘status at a cost of nearly $1,000,000.00. The Parties hereby commit to cooperate in the

completion of that cooperative USGS study and to pursue the water resource benefits that
accrue to each and the region as the resuilt of further analysis and participation in the S.B.
\Reglon L planning process, as well as recharge studies conducted by the Edwards -

Aqun‘er Authority or other govemmental entmes

3.6.D.2. Stored Water. Consistent with the principles stated above in 3.6.D.1, to the
extent such water is not needed by either Party for beneficial use consistent with this 1999
Agreement, the Parties agree to maintain stored water behind Medina Lake Dam, to the
maximum extent possible for the Parties’ future use and enjoyment, and, as a joint effort,

agree to make application to the Edwards Aquifer Authority, and any other authority with

| jurisdiction, to seek historical and prospective operational recharge credits, and fo the

extent such credits may be recognized, pursuant to application to be jointly made, by
efforts of both parties to share such benefits equally. Pursuant to the principles stated
herein, notwithstanding the take.or pay provisions of this 1999 Agresment, BexarMet
agrees to utilize its surface water resources as stated in Section 3.6.D.3. below. Provided

further, that to the extent BexarMet honors the principles in this Section and Section
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3.6.D.3., BexarMet's affirmative obiigatiohs to market water to third parties pursuant to

Section 3.9 of this 1999 Agreement shall be reduced.

3.6.0.3. Conjunctive Use. Both Parties recognize the opp'ortunity for ccnjunctivé use of

water set forth in Senate Bill 1 (1957}, and that management of Medina Lake and the

. entire remainder of the BMA system requires consideration of all facats of water efficiency,

storage, delivery, evaporation, and priorities agreed to by the Parties, including prior
contract obligations and permit requirements, affecting in-stream flow requirements, as

" evidenced by BexarMet's commitment in Section 3.6.0.2. above. Provided, however,

BexarMet, by the terms of this 1999 Agreement, including the commitment in Section

- 3.6.D.2., shall not be foreclosed from beneficially using, leasing, or seliing existing

BexarMet's surface water rights within the Medina Valley, upstream from the BexarMet

water processing facility take out point, by reason of BexarMet's above stated commitment
to improved management of the Medina Vailey water as set forth above, for the purpose of
annual water budget management and to maintain an optimal quantity of water stored
behind the Medina Dam. - Notwithstanding the foregoing, BexarMet does, however, agree
to manage its available Medina Valley water resources in accord with each year's ADWFPM .
process. Finally, the Parties recognize that storage and retention of water to meet
availability requirements at some future date is consistent with water efficiency, drought
management, and beneficial use requirements under law. The Parties hereby establish
these general objectives, which are stipulated to be consistent with the more particularized

obligations set forth within this 1 999 Agreement.

3.6.D.4. Dam Safety. In consideration of BexarMet's commitment in Section 2.7. above to
repair at least two of the gates at the main dam at Medina Lake, BMA agrees to fumish
BexarMet its annual TNMRCC Dam Safety Reports, copies of inquiries and responses by
the TNRCC regarding dam safety and to keep BexarMet fully and timely apprised of
compliance with regulations of the TNRCC or any other agency with jurisdiction over dam
safety. The Parties further agree, pursuant to TNRCC's Executive Directors Task Force

on Dam Safety: Final Report, September 8, 1998, to pursue any funding available from the -

TNRCC or any other agency that provides assistance for monitoring, maintenance, and

* compliance respecting Dam Safety.

3.6.D.5. Anti-Deafadation Policy. - BexarMet has reéponded to existing TNRCC Stream

Standards classification of the uppér Medina (contact recreation and potable water use) by

adopting and supporting the TNRCC's anti-degradation policy (30 TAC § 307.10) on the
Medina River from confluence with Leon Creek through the Medina Diversion Lake,
Medina Lake and including the headwater. Both Parties agree to cooperate in the
maintenance and enforcement of the existing water quality standards that protect the high
quality of the water in the upper Medina River system including Stream Segments 1903,

1904, 1905 and 1909.

3.6.D.5. Spiliway Investigation: BexarMet agrees, at its expense, with full cooperation of .

" the BMA, to further investigate (a) real estate interests required for the purpose of raising

the spillway and in review of aerial photography previously taken by both parties and (b}
investigate the costs and benefits of increasing the spiliway level to increase water
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storage capacny in Medina Lake, and to make such reports and proposals to BMA WIthin
five (5) calendar years.

3.6.0.7. Gate Repairs. BexarMet consistent with appilcable INRCC dam safety
standards and professional enginesring practices, shall make the necessary gate repairs
for operation of at least two (2) gates described in Section 2.7. of this 1999 Agreement
within three (3) years of execution of this 1999 Agreement irrespective of the determination
of the feasibility of any proposed "hydro facility” to be located at the base of Medina Dam.

3.6.D.8. Water Development Opportunities.  Pursuant to the principles stated herein, in
addition to water conservation, conjunctive use, and seeking credit for recharge, the -
Parties agree to investigate the feasibility of (1) raising the spillway at Medina Dam to
- increase storage capacity in Medina lake, .and (i} diverting “floodwaters” from the

Guadalupe River for transfer mto the: Medma Rlver Basin.

3.6.0.9 Initial Project Pnontlzatlon As of the Effective Date of this 1999 Agreement the
Parties, pursuant to the USDA/NRCS Report entitled “Final Bexar-Medina-Atascosa
Counties Water Conservation Plan and Environmental Impact Statement (September
- 1897)" (herein after the “NRCS Report"), agree that the two most important projects
" related to improving the efficiency of BMA's cana! system and the reduction of water
losses during fransportation are (i) the expansion of Pearson Lake, and (i) the repair of
that portion of the main canal beginning at Diversion Dam which is designated ds “Sub
Unit 1" of “Evaluation Unit 1" in the NRCS Report and reflected in Figure 3 of the NRCS
Report. A copy of said Figure 3 reflecting Evaluation Unit 1, including the affected Sub
Unit 1, is attached hereto as Exhibit “F" and mcorporated nerein by reference:
: Accordlngly, in- recognition of the mutual benefits to be received and enjoyed by the
Parties upon completion of these two projects the Parties agree, subject to the availability
of financial resources and compietion of any necessary reguiatory and/or permlttmg '

approvals, as foHows

. ‘ L BMA will, as part of its annual budget process, dedicate funds not

' required for ongoing operation of the District to the repair, refurbishing

. andfor improvement of that portion of the main canal beginning at .
Diversion Dam which is designated as “Sub Unit 1" of “Evaiua’uon'

Unit 1" in the NRCS Report;

L The Parties agree that the $500,000 annual contributions made on
and after 2001 by BexarMet reflected on Exhibit “E”, as well as any -
additional funds contributed by BexarMet after 2001 for purposes of
accomplishing the improvement to BMA's canal system contemplated
by the P.L. 83-566 Project, shall be used first to repair, refurbish
and/or improve that portion of the main canal beginning at Diversion
Dam which is designated as Sub Unit 17 of “Evaluation Unlt 1" inthe -

NRCS Report; and
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. The Parties agree that, as part of the “Joint Annual Design and Work
Program Memorandum” process, and depending upon the availability
of Federal matching grant funds, they will evaluate and recommend
as priorities the expenditure of available funds to complete both the
repair, refurbishing and/or improvement of that portion of the main
canal beginning &t Diversion Dam which is designated as "Sub Unit

1" of “Evaluation Unit 1" in the NRCS Report and the expansion of .
Pearson Lake expeditiously and, to the extent feasible, on concurrent

and/or simuitaneous schedules. :

3.7. Paymentfor BexarMet's Purchase of BMA Water under Part Two.

3.7.A. Take or Pay. See Section 2.8.A. for more details.

3.7.A.1. Priority Water. All water converted to Priority Water under this 1999 Agreement
- shall be paid by BexarMet on a take or pay basis, paid in equal monthly installments

- during any Contract Year.

'37.A2. Excess Water. The Parties, under the Existing Agfeements, provides for a -
declaration of Excess Water, which shall no longer be applicable.

3.7A3. Prior Aqreements. This 1899 Agreement supersedes and merges into this 1999
Agreement prior existing agreements with respect to periodic payments for water,
regardiess of water classification. :

3.7.B.  Pricing. The Parties understand, agree, and stipulate that the stated price of
water under this 1993 Agreement does not necessarily reflect the present actual cost of
water, but is based upon consideration stated herein and set forth within the Exsting
Agreements. All provisions of the Existing Agreements which set the price of delivered

water are hereby terminated, and the following provisions apply:

-3.7.B.1. Priority and Excess Water & Municipal Use. Priority Wafer converted from

reviously defined: Exceds  Water, - governed by this 1999 Agreement, and used for

P
municipal purposes, shall be charged by BMA to BexarMet at $69.00 per metered acre-
foot as the Effective Date and subject to adjustments as prescribed herein. :

3.7.B.2. Priorty Water an'd Surgl'us Water Sold to Third Parties. BexarMet agrees to
share equally with BMA net revenues, after cost of delivery, from the sale of untreated raw

water sold to third Parties.

3.7.C. Basin-Wide Benchmark Water. It is further provided that in the event the GBRA
discontinues the establishment of “basin-wide benchmark water” rate adjustments
contemplated by Section 2.8.C. above, or the GBRA's function or agency is discontinued
or not useful for the basin wide price function, the Parties covenant to establish a |
substitute mechanism for establishing a reasonable prevailing market barometer suitable
for use as a benchmark price under this 1999 Agreement. By way of example only, the
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~ parties contemplate considering the possible use of a Consumer Price Index mechahism
related to water as a commodity, @ commodity index or other pricing mechanism may be

agreed upon or @ mediated mechanism may be established by each entity appointing a
representative mediator that will select a third mediator. Upon such selection the group of
three mediators, the group shall prepare a report for adoption of a mechanism by both.
Boards. Upon failure of & consensual agreement, the parties may apply to an-
administrative agency or seek a Declaratory Judgment other approprlate judicial remedy to

secure a remedy for pricing.

'3.7.D. Water Cost Adiustment Mechanism/Market Rate. Subject to the provisions stated

herein at Section 3.7.B., BMA may elect to adjust BexarMet's cost of Priority Water, and
applicable solely to thts Agreement, notwithstanding any other provision of law. For
purposes of calculating and applying this 1999 Agreement water cost adjustment

‘mechanism, the Parties agree that the Market Rate shall be defined by and established as

the Guadalupe Blanco River Authority ("GBRA") benchmark water sales price per acre foot
of untreated water then existing on January 1st of any year following the period scheduled

~on Exhibit “E.”

38 . Part Two/ Meterinq Program.

3.8A. !ndlwduai Irrlqatlon Meters Installation Proqram

3.8.A1. 200 Meters Not less than 200 meters or meters for 25% of active lmgators
whichever figure is greater, shall be purchased and permanently installed by BMA at
BexarMet's cost by the end of the three (3) year period 2000, 2001, 2002. These meter
locations shall be selected based upon the largest-volume active irrigators, inctuding for
consideration all tumn out locations per irrigator, based on the most recent five years of
active historical use or other criteria that will focus on water efficiency, unaccounted water,
location of delivery or other factors that assist in measuring sales, defivery and efficient
use within the system. For purpose of this section, irrigators are defined as those imigators
that have been continuously active BMA |mgators over the historical perlod of 1895, 1996,

'1997 1998, and 1899 mciuswe

3.8A2. Cons:stent with TNRCC This individual metenng program shall comply with and .

" be consistent with any water efficiency program(s) of the Texas Natural Resource

Conservation Commission (“TNRCC”), Texas Water Deveiopment Board (“TWDB")

- USDA/NRCS or other agency with Jurasdlctlon

3.8A3. BexarMet's Obligation to Reimburse, Be'xarMet shall reimburse BMA by the 10"
calendar day of the month following the month in which BexarMet receives documentation
of the expenses incurred by BMA related to the purchase and installation of the individual
meters contemplated by Section 3. 8.A.4. BexarMet's obligation to reimburse BMA for this
metering program, pursuant to Section 3.8.A.4. below, is conditioned upon compliance
with TNRCC and TWDB program requirements, and is to be enforced by periodic
inspections by TNRCC or TWDB or qualified private inspectors under contract to the BMA
or BexarMet for such mstal!atlon maintenance, inspection, or supennsmn ‘
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3.8.A4. Cost of Individual Irrigation Meters. BMA will act reasonably in its selection of
meter type and meter location, but will provide BexarMet with an opportunity to disagres
with and modify BMA's initial selection of meters. Upon written notice of installation and -
proof of expense of such installation, provided to BexarMet regarding each meter installed
by BMA under this Section, BexarMet agrees to reimburse BMA for purchase and
installation of the individual meter within 30 days of BMA’s invoicing BexarMet and
including with the invoice the identification of the permanent location of the meter for which
reimbursement is sought. Both Parties will support a request for P.L. 83-566 credit for any

and all expenditures for this individual metering program.

'3.9. BexarMet's Marketing Obligations. BexarMet shall be obligated, as fiduciary and
agent for both parties, to market, sell, and deliver any untreated raw water that may legally
‘be sold to any willing third party purchaser when such water is available for sale based on
the fact that it is not required by either party to this 1699 Agreement. BexarMet's duty to
market is an affirmative duty to market for the benefit of both parties. Any sales, short or
long term, shall be made by BexarMet at prices that allow cost of delivery to be recovered,
or, alternatively, cost of delivery paid directly by such third party purchaser. BexarMet
shall account for-and report to BMA BexarMet's marketing expenses, delivery costs, and .
sales receipts monthly during any term of time wherein BexarMet is performing duties
under this provision of the 1999 Agreement. All proposed sales pursuant to this section
shall be conditioned on BMA’s declaration of availability of water. Any such raw water
sales shall be executed and water delivered, unless either Party, as a contracting Party to
this Agreement, interposes a Board-authorized written objection to such sale within fitteen

(15) days of being notified in writing of such proposed sale.

3.10. Crontractual Oblfcatio'ns. With respect to the terms, prdvisions, and obligations of
the Parties, contractual obligation for performance shall be as provided herein, where
limited in time, and continuing during the term of this contract where not otherwise limited.
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" benefit of themselves and agree that nothing herein shall be construed to confer any rignt,

o PART THREE
. GEMNERALLY APPLICABLE PROVISIONS

40, Title Company. A title-company or other mutually agreed to location in Medina
County is to be selected by the Parties to provide for signing, ceremony, approval of
easements, establishment of accounts and all other administrative actions necessary to

give effect to this Agreement s of closing.

4.1, Indemnification. To the greatest extent allowed by law, the Parties agree to defend,
indemnify and hold harmless each other, their respective directors, officers, employees
and agents, against and from any and all claims, demands, causes of action,
indemnifications, suits, or litigation (including all costs, expenses and attomeys’ fees
incurred in respect of any such matters) of every kind and character, brought or asserted
for injuries or death of any persons, or for damaged property, or for any other damage, fine
or penalty whatsoever, arising out of, resulting from, or in connection with- this 1999
Agreement. This covenant to defend, indemnify and hold harmless includes without

limitation any injury, death, damage, fine or penalty which in any part arises out of, results

from, occurs in connection with the negligence or fault of Buyer, its directors, officers,
employees or agents. The term “fault” as used herein includes, among other matters, a «
condition or event that gives rise to strict liability, or to a breach of warranty. However, if .
the respective Party, its officers, employees, agents or contractors did not cause the injury,
death, damage, fine or penalty, in whole or.in part, and are not otherwise responsible for
such death, injury, damage, fine or penalty, then the Party shall have no liability under this

'indemnity. This indemnity is hereby limited and shall be interpreted (including the

severance of invalid provisions) as may ‘be required to make the indemnity valid and
enforceable under existing law. The Parties agree to take such actions as may be
necessary or required to cause this indemnity to be enforceable and valid to its fullest

permitted scope under law.

42 Non-Monetary Support of Regulatory or Financing Application(s). When the
consent, approval or cooperation of either Party is needed with regard to any regulatory
or financing initiatives which support or implement the obligations under this 1999
Agreement or the Existing Agreements, the other Party agrees that its consent and non-
monetary support will not-be unreasonably withheld or delayed. -

4.3.' Assignments: No Third Party Beneficiary. .

4.3.A. No Assignments. Without the consent of the other Party, this 1998 Agreement may
not be assigned, sold, or delegated in whole or in part for any purpose by either Party.
Provided, however, that BMA may assign this 1999 Agreement and delegate its
performance obligations to any successor in interest in the ownership and/or operation of

Medina Lake.

4.3.8. Benefit of Parties. The Parties are entering into this 1999 Agreement solely for the

privilege, or benefit on any person or entity other than the Parties hereto.
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4.3.C. Professnonal Services. From and after the date this 1999 Agreement is executed
any professional services prowdef‘ to or contracted for a Party to this Agreement shall be
the sole and exclusive responsibility of the Party incurring such obligation or benefiting
therefrom. This 1998 Agresment specifically excludes, by specific deciaration, any
ratification, affirmation or other approval of any ctaim or assertion of contract or entitlement
which arose as a result of any work performed prior to the Effective Date of this 1999
- Agreement by any design professional re!atlng to any terms of this 1999 Agreement

whatsoever.

4.4. Annual Budget. With respect to this 1999 Agreement, each Party shall, as part of
its reguired budget process, allocate necessary funds within the Party’s respective
. adopted budget to perform the duties and obligations set forth in this 1999 Agreement.

Unless otherwise provided by amendment to this Agreement, a Party to this Agreement
shall have no obiigation to fund a budget obhga’uon of the other Party existing under thlS

Agreement.

4.5 Attomevs’ Fees:

4.5.A. Party Defaults. in the event either Party defaults under this 1999 Agreement and, |
as a result of such default, the other Party employs an attomey to enforce the provisions of
this Agreement, then the non-defaulting party can recover from the defauiting party

- reasonable attomeys’ fees and expenses, irespective of whether suit is filed. In the event
of litigation between the Parties conceming this. Agreement, the prevailing Party will be
. entitled to recover reasonable attorneys' fees and litigation expenses from the other Party.

4.5.B. Obiigations for Fees. Except ae provided in Se'ction 4.5.A. _above; or otherwise
agreed to by the parties, the parties shall be responsible for the payment of their
respective attomeys' fees mcurred in the deveiopment and/or |mplementat|on of this 1999

Agreement. .

4.6. Entire Agresment. This 1999 Agreement and the Exhibits and Appendices
" attached hereto contain the entire agreement between BMA and BexarMet, and both
Partles agree that this 1999 Agreement cannot be altered or varied by any prior,
centemporaneous or subsequent oral agreement, stipuiation, representation, or

_ understandmg

47. Headings. The headings contained in this 1999 Agreement are for convenience -
only and shall not enlarge or limit the scope or meaning of the various sections hereof.

- Words of any gender used in this Agreement shall include any other gender, and words in
the singular number shall be held to include the piural, unless the context otherwise ciearly

. requires.
4.8, Compliance with Filing Req-uirements and Requiatory Approvals. The Parties

agree to file a2 copy of this agreement with the Executive Director, TNRCC, P.O. Box
13087, Capitol Station, Austin, Texas, 78711. The Parties further acknowledge that the
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.. Accordingly,

which either district provides service.

- alone, each Party agrees that in the event of any default on its part that each

enforceability of this 1999 Agreement is dependent. upon complianca with the rules of

- TNRCC.

49. Forcé Majeure. 'I_f either Parfy shéll be rendered unabie, in whole or in'part, to carry
out its obligations under this 1998 Agreement, then the obligations, to the extent they are

" affected by such force majeure, shall be suspended during the continuance of the inability

therein claimed, including a reasonable time for removal of the effect thereof. The term
“force majeure” shall mean acts of God, strikes, lockouts or other industrial disturbances,
acts as the public enemy, order of any kind of the government, of the United States or of

~ any state thereof, or of any agency of the United States or any state, other similar or

military authority, insurrections, riots, landslides, lightening, earthquakes, fires, hurricanes,

" tornadoes, storms, floods, washouts, droughts, arrests, civil disturbances, explosions,
_breakage or accidents to machinery, pipelines, canals or dams, shortages of labor,

materials, supplies or transportation, or any other cause not reasonably within the controi
of the Party affected. The Party claiming “force majeure” shail use reasonable efforts to

. remove the cause of any force majeure. The requirement that any force majeure shall be
" reasonably beyond the control of the Party affected shall be deemed to be fulfiled even .

though the existing or impending strike, lockout, or other industrial disturbance may not be -
settled but could have been settled by acceding to the demand of the opposing person ar

persons.

410. Texas Utility Code. Notwithstanding any force majeure, both parties stipulate and
agree that the services that are provided under the terms of this 1999 Agreement are
required to be provided pursuant to Chapter 186, Subchapter A of the Texas Utility Code,
the Parties acknowledge the primary duty of 2 public utility to provide and
maintain continuous and adequate service at all times and therefore to develop, establish
and maintain procedures, financial capacity and budgetary resources and infrastructure

* reliability to service the irrigators and customers of both Parties to minimize the impact of

any force majeure.

411 Govemina Law and Venue. This 1989 Agreerent shall be go‘vern'ed in all

including validity, interpretation and effect, by and shall be enforceable in
f Texas. If and to the extent a lawsuit involving this

lawsuit may be brought in any county in

respects,
accordance with the laws of the state o
1999 Agreement is brought by either Party, the

‘4.1'2._ Remedies. ' It is not intendéd hereby to specify'(and this Agreement shall not be
_considered as specifying)

an exclusive remedy for any default, but all such other remedies -
(other than termination) existing at law or in equity may be sought of by either Party hereto
and none shall be exclusive. Recognizing that, even if failure in the performance of either -
Party’s obligations hereunder could be adequately compensated in money damages
Party shall
have available to it the equitable remedy of mandamus and specific performance, in
addition to any other legal or equitable remedies (other than termination) which also may
be available. In the event that any payment(s) required under this 1999 Agreement are not
received by the due date, the payment obligee shall immediately advise the payment
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obligor of the non-payment, in writing. If the payment obligor does not deliver payment
- within 15 (fifteen) calendar days of receipt of writien notice of non-payment, then all past

‘due payment(s) shall bear interest at the rate of six percent (6%) per annum from the due

- date until paid; provided, however, that interest on such payment(s) shall not exceed the
maximum amount of nonusurious interest that may be contracted for, taken, reserved,
. charged, or received under law. Any interest in excess of that maximum amount shall be
credited on the payment due or, if that has been paid, refunded. The immediately
precedrng two sentences shall override any other provisions in this 1999 Agreement that

are in conﬂ:ct with them:.

4.13. F’n’or to Suit.- Prior to instituting any suit, the Parties shall have a duty to provide-
" written notice of any claims or demands for performance of any obligation hereunder and
to aliow a reasonable period for discussion, consultation and conference between the
Boards' agents/managers and the Boards of Directors before any suit may be filed.

Unless a matter of public utility import governed by the TNRCC or the Public Utility Code
is involved, thirty (30) days notice shall be required before suit is filed, in addition to the
requirement that the -Managers and Presidents of the respective Boards shall confer

before such surt is mrtreted

4.14. Faollitated Medlatron. Further, it is specifically agreed, as an'essentiai remedy'
precedent to suit, that the parties invoke facilitated mediation, appointment of mediators,
Court annexed mediation and any other lawful alternative dispute resoiution and/or
settlement process that will serve to avoid litigation, reduce delay and forego the extensive

costs and fees associated with administrative or court based litigation.  The  parties,
therefore, shall have an affirmative duty to: -
A, provide written notice of claims or allegations,
B. each appoint a board member an’d manager to'represent the party'
C. each shall cooperate with the other to select a neutrai third party to conduct
negotiations in good faith to resolve any conflict;
¥ D.  if the conflict cannot be resofved , appoint a mediator / facilitator to assist in

' \  the -conflict’s resolution before, or in connection with, initiating legal
proceedings; and ' S

E.  The Parties further-agree that methods of conffict resclution shail be invoked
within the context of administrative or judicial proceedings to reduce costs of
litigation and facilitate prompt resolution of any controversy requiring interim
or emergency orders for the necessity of providing continuous and adequate
service to any or all of the customers affected in any controversy.

4.15. Waiver. Any waiver at any trme by either Party wrth respect to & default or other
“matter arising in connection with this 1988 Agreement shall not be deemed a waiver with

respect to any subsequent default or matter.

1999 AGREEMENT INCLUDING AMENDMENT TO EAISTING BM.A BEXARMET AGR_EE\/IENTS

Effective November 1, 1999
PAGE NQ. 32




416 Severabi!ir\[ In the event that any clause or provision of this 1999 Agreement shall
be held to be invalid by any court of competent jurisdiction, the invalidity of such clause or

prowsron shall not affect any of the remaining provisions of this 1889 Agrenment

4.17. Approvals. All approvals and agreements by either Party that are required or
contemplated under the 1999 Agreement must be in writing unless other means are
specifically permitted, and must be signed by the person authorized to give such appravals
and make such agreements for the Party. Persons authorized to give such approvais and
make such agreements for the Parties shal] until changed as hereafter prov:ded be as

‘ follows

4 17A BMA Approval. The President of the Board of Directors of BMA actmg with
consent and approval of the Board pursuantto TOMA.

4.17.B. BMWD Approval, The President of the Board of Directors of BexariMet aéting with .
~ consent and approval of the Board of Directors pursuant to TOMA.

4.17.C. Chanqe of Nofice. Each Party shall have the right at any time to change the .
- person authorized to give such approvals and make such agreements by giving at least 15 '

calendar days written notice to the other Party

4.18. Meodification. This 1999 Agreement may be modified,- amended or supplemented
only by an instrument signed by the duly authorized representatives of each Party, the
same having been approved and authorized by the Board of Directors in a public, duly
noticed open meeting that is required under the Texas Open Meetings Law. It is
contemplated that the P.L. 83-566 Project may require periodic memoranda implementing
the NRCS Program and that such collateral agreements will become a part of this 1999

" Agreement to document and advance the mutual interests of the Parties. .

4.19. Notices. Any “Notice" required to be given to any other Party under this: Agreement

may be accomplished by mailing the same, postage prepaid, courier service, or other
means, including electronic means, calculated to and which accomplishes actual delivery

cf same, to the respectlve Party as the fo!low:ng address:
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4.19.A. ADDRESS 7O BMA:

1.

2.

Rexar-Medina-Atascosa Counties VVCID‘ No. 1

~ Attn: President, Board of Directors

P.0O.Box 170
Natalia, Texas 78058

With 2 copy to the General Manager at the same address

4. 19 B. ADDRESS TO BexariMet: .

[

1.

Bexar Metropolitan Water District
Attn:  President, Board of Directors
P.O. Box 3577 _ .
San Antonio, Texas 78211-0577

- With a copy to‘ the General Manager at the same address.

Law Offices of Louis T. Rosenberg, P.C.
Attn: * Louis T. Rosenberg, Esq.

322 Martinez Street’ :

San Antonio, Texas 78205

4.19.C. The Parties are entitled to rely upon the addresses set forth in this notice section

'paragraph until such time as a Party prowdes written notice of any changes.

4.19.D.'Exhtb|ts. Exhibits "B," “C," “D,” and "E" are integral and controlhng' in this 1999
Agreement, as set forth here; and included by reference. Exhibit "A,” which will. be
developed by the Parties after closing, and. Exhibit "F" are for the convenience of the

Pames

EXHIBITS:

Exhibit A Diqusiti_oh Tab!_e;

. ExhibitB  Kelly Road Delivery Peint;

ExhibitC  Sysitem easement form;

ExhibitD ~ Pearson Junction Lake easemeﬁt;

ExhibitE Prepaid Water Credit Schedule; and

ExhibitF  Figure 3 - USDA/NRCS Report entitled “Final
' Bexar-Medina-Atascosa Counties Water
Conservation Plan and Environmental

Impact Statement (September 1887)."
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Executed in six (6) duphcdte orlglnals on the dates set forth beiow to be effective the 1%
' day of November, 1999, \

| BEXARMEDINA ATASCOSA COUNTIES

WCIDNC. 1 - :
' ' Attes_,fc:
wm p e
AV. Thurman - ZJEANETTE F. WILLIAMS
President, Board of Directors , ‘ ~ Secretary-Treasurer, Board of Directors
Date: st W2 ,1.999 _Date}%ry L1999
BEXAR METROPOLETAN WATER
DISTRIET
: est:
Lol Gt s %
< RONALDC WILLIAMSON | M RVIN sﬁELTENFugs
President, Board of Directors - Secreta Board of Directors
Date: Ppvtnfer T 1999 . Date: % “~ 30 1999
' STATE OF TEXAS §
o §
COUNTYOF. MEDINA §

‘ This instrument was acknowledged before me on November 1, 1999, by A.V.
Thurman, in his capacity as President, Board of Directors, Bexar-Medina-Atascosa
Counties WCID No. 1, on behalf of the Bexar-Medina-Atascesa Counties WCID No. 1, a
reclamat:on and conservatlon dtstnct and polttlcal subdiwsmn of the State of Texas.

Qﬂkhb{, Q QQLL\CJ

Notary Public, $tate of Texas

GQ—THY C. (-DP:UAL.A

(Printed or Stamped Name of Notary)

\

CATHY C DAVILA
-NOTARY PUBLIC
State of Texas
Comm. Exp. 07-08-2000

My Commission Expires: O -C8-2 0lels)
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STATE OF TEXAS

L e wn

) COUNTY OF MEDINA

 This instrument was ac£<nc5wiédged befere me on Novembef'jg, 1998, by Jeaneﬁe

F. Williams, in her capacity as Secretary, Board of Directors, Bexar~Medina—Atascosa

Counties WCID No, 1, attesting to the Agreement on behalif of the Bexar-MedIna-Atascosa

- Counties WCID No, 1, @ reclamation and Conservation district and political subdivision of

| e~ 0\ -
- Couh, C @m&g
' . Notary Public{State of Texas ,
NI \ " DAVICA
m CATHY C. DAVILA CATHY ¢ D g

Py .
) , Printed or Stam ed Name of Nota
gCg*_. NOTARY PUBLIC §  ( or Stamp )
‘ 1\"‘%'0;1‘

4! State of Texas
= Comm Exp 07-08-2000

Lo

‘ My'Commesion Expires: [#) - CE-2 Qoo

| STATE OF TEXAS
{ '

JCOUNTY OF BEXAR

e Al DS,

—
W "SYLVIAD. Gamez Natary Pubfic, State of Texas =
\ Notary Public - .
. State of Texas ! : . _
Comm, exp, 03-152003 S ygﬁ i -,D G‘/?;a‘r?.e s

R e (Printed or Stamped Name of Notary)

My Corﬁmfséion Expires:_ o2 “/5 g2
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STATE OF TEXAS

\k/:
P Lon W

COUNTY OF BEXAR

This Instrument was acknowledged before me on Novermnber 57, 1998, by Marvin
Sueltenfuss, in his capacity as Secretary, Board of Directors, Bexar Metropolitan Water
District, attesting to the Agreement on behalf of the Bexar Metropolitan Water District, a

" reclamation and conservation district and political subdivision of the State of Texas.

Notary Pubfic, State of Texas

SYLVIA D. GAMEZ o : |
Notary Public é{//"/ﬂ "A G/’?f!’?ﬁ_z-
Biztn of Texas ~ (Printed or Stamped Name of Notary)

5 Coram, exp. 03-15-2603

" My Commission Expires:__&2.3 /E D2

Agreement Exhibits “A” through “F.” inclusive,
and Appendices 1 through 7, inclusive, foliow
‘this page 37. , |
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EXHIBITS

Exhibit

. Disposition Table

Kelly Road Déﬁvery Point

System Easement Form

- Pearson Juncﬁon Lake Easément Form
Prepaid Water Credit Schedule

- Figure 3 - USDA!NRCS Report entitled

“Final Bexar-Medina-Atascosa
.Counties Water Conservation Plan

and Environmental Impact Statement

- (September1997).”
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Exhjbit .uAn.
- Disposition Table = -

- [Post-Closing the Parties will develop a “Disposition Table” to
reflect the changes to the 1991, 1992 and 1995 Agreements resulting
from the 1999 Agreement. This Table will serve as a “guide” to the
Parties for future réference as the 1999 Agreement is impplemented]
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EXHIBIT “B”

KrLLY .ROAD TAKE OUT POINT

N .(GEN'ERAL LOCATION MAP)
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' COUNTY OF MEDINA  §

' Grantor.

: EXHIBIT “Cro
LIMITED PURPOSE EASEMENT

STATE OF TEXAS § | o -
§  KNOW ALL MEN BY THESE PRESENTS

' THAT, THE BEXAR-MEDINA-ATASCOSA COUNTIES WATER CONTROL AND

. 'I‘MPROVEMENT_DISTRICT NO. 1, (berein referred to:as Grantor), does hereby grant an
“easement for limited purposes to Bexar Metropolitan Water District, (herein referred to as

Grantee), subject to the following terms and conditions, upon and across the following real
properties of the Grantor, more particularly described in Exhibit “A” attached. hereto and

meorporated by reference (herelnafter the © P1'0perty”)

This Easement 15 granted for and in con51derat10n of Ten _Dollars.(SI0.00) and other good

.and valuable consideration and in fulfillment .of 2 the mutual contractuzal commitments of the

Grantee to the Grantor and Grantor to Grantee arising out of that “1999 Agreemént, Amending .
the 1991 Water Supply Agreement, 1992 Water Conservation Agreement, and 1995 Agreement

X Related to Water Availability Agreement Between Bexar-Medina-Atascosa Counties W.C.LD.:
No. 1 and BexarMetropolitan Water District,” which necessitates this Easement for the purposes
~ described in Exhlblt “B” attached hereto and mcorporated by reference (hereinafter the

“Purposes™).

- This Easement is further made under the following terms and conditions, to-wit:

1. The Grantee ackmowledges that the above described property of the Grantor is

_ either owned, operated, or controlled by the Grantor for specific uses by the Grantor which shall
continue simultaneously with any authorized use of Gra.ntee pursuant to this Easement.

2. 'Ilus Easement was made and shall remain secondary and inferior to any and all
functlons operations, and uses of the above described property by the Grantor; and the Grantee
aclcnowledges that the G‘rantor relinquishes none of the supenonty or uses of said property. .

-3, Grantor docs hereby graat only the above one (1) Easement across the Property as
specifically described in Exhibit “A” and shall not extend to, nor affect any other or additional

pmperty of the Grantor.

4, Grantor does hereby grant only the Easement for the limited purposes set forth in
and particularly described in Exhibit “B” and shall not be expanded beyond said purposes.

5. The Grantee hereby accepts this grant with full knowledge that any facility
constructed by the Grantee may be temporarily removed from time to time by the Grantor, its
employees, agents, or successors for the purposes of carrying out the functions and business and

‘ 6. The Grantee agrees in the exercise of its rights granted herein not to impair or
obstruct the use or unreasonably obstruct the property of Grantor or its functions.




7. * 'The Grantee acknowiedges that the grant of this Easement is made excluswely for
the pu:poses expressly stated herein. No other Easement or use shall be made of the above- -
described property without the prior written consent and approval of Grantor. w

8. Grantee shall have, and by this Easement has no right, authority or power to grant,
assign, lease or otherwise convey, encumber or hypothecate this Easement or the Property to any
'third party, for any purpose, without the express prior written consent and approval of Grantor

9. The partlcs agree that the terms of this document mcludmg Ex}ublts “A” through
“B,” inclusive, shall be blndmg on them and their successors.

10. This Limited Pmposes Easement, and all rights and privileges attendant thereto,
shall without the necessity of further action by either Grantor or Grantee lapse and be of no -
further force or effect upon the termination or cancellation of the 1999 Agreement; PROVIDED

HOWEVER, that upon such event either Party shall be entitled to file of record a “Notice of
Cancellation” in the appropriate official public records of the County in the Property is located. - °

AGREED, GRANTED AND ACKNOWLEDGED this day of
,200 - A ,

GRANTOR:

| BEXAR—MEDINA—ATASCOSA COUNTIES WATER
CONTROL AND IMPROVEMENT DISTRICT NO. 1

By: ‘
President, Board of Directors
“ v
ATTEST
By: .
Secretary, Board of Directors
GRANTEE:

BEXAR METROPOLITAN WATER DISTRICT

By:

President, Board of Directors




ATTEST:

o .Secretaﬁ, Board of -Directors 3
|  ACKNOWLEDGEMENT
STATE OF TEXAS § |
- COUNTY OF §
This instrument was acknowledged bcfore me on'the - day of
200 by ‘ ~ . in histher capacity as President of the BEXAR

MEDINA-ATASCOSA COUNTIES WATER CONTROL AND IMPROVEMENT DISTRICT
NO. 1. on behalf of sa1d District. o _

Notary Public, State of Texas
My Commission Expires:

: ~ ACKNOWLEDGEMENT |
STATE OF TEXAS §
o ;
COUNTY OF 5

This mstmment was acknowledged before me-on the day of
200__ by~ , in his/her capacity as Secretary of the BEXAR

MEDINA-ATASCOSA COUNTIES WATER CONTROL AND H\/[PROVEMENT DISTRICT
NO. 1. on behalf of said Dlstnct

Notary Public, State of Texas
My Commission Expires:




| - ACKNOWLEDGEMENT
STATE OF TEXAS § |
R §
COUNTY OF BEXAR §

This mstrument was acknowiedged before me on the | day of ‘
200 by _- ___, in his/her eapacuy as Pre51dent of the BEXAR

METROPOLITAN WATER DISTRICT

Notary Public, State of Texas
My Commission Expires:

ACKNOWLEDGEMENT

STATE OF TEXAS §
_. :
COUNTY OF BEXAR §

, This instrument was acknowledged before me on the day of .,
200__ by , in his/her capacnry as- Secretary of the BEXAR

IVEETROPOLITAN WATER DISTRICT.

- Notarj Public, State of Texas
- My Commission Expires:




Exhibit “A”
Property Description

[Property De_scrip'tion and/or Deed recordation information to be attached here].

o




—

Exhibit “B”
Purposes and Authonzed Uses of Easement

- [The specific limited purposes for which the Easement is granted, including any .-
expanded grants for construction, maintenance, repair and/or replacement wili enumerated in
Exhibit “B.”] _ ' : ' : - |
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s

‘and valuable consideration, and in fulfi

Agreement, 1992 Water Conservation Agreement, and 1

. water therein, and any collateral purposes more particular described in Exhibit
hereto and incorporated by reference (hereinafter the “Purposes”).

EXHIBIT “D”

EASEMENT FOR EXPANSION, CONSTRUCTION
OF PEARSON JUNCTION LAKE AND WATER STORAGE

STATE OF TEXAS | |
o KNOW ALL MEN BY THESE PRESENTS

07 L0 U

COUNTY OF MEDINA

' THAT, the BEXAR-MEDINA-ATASCOSA COUNTIES WATER CONTROL AND
IMPROVEMENT DISTRICT NO. 1, (berein referred to as Grantor), does hereby grant an
easement to Bexar Metropolitan Water District, (herein referred to as Grantee), subject to the :
following terms and conditions, upon and- across the following real properties of the Grantor

| (known as the Pearson Junction Lake: property), more particularly described in Exhibit “A”
attached hereto and incorporated herein by reference (hereinafter the “Property™).

~ This easement is granted for and in consideration of Ten Dollars ($10.00) and other good -
liment of the reciprocal contractual commitment of the
“1999 Agreement, Amending the 1991 Water Supply

995 Agreement Related to Water -
a-Atascosa Counties W.C.1D. No. 1 and Bexar Metropolitan
es of construction -of a water
after, for storage and holding
“B” attached

Grantee and Grantor arising out of that

Availability Between Bexar-Medin.
Water District,” which necessitates this Easement for the purpos
holding facility to be known as Pearson Junction Lake and, there

This Easement is further made under the following terms and conditions, to-wit:

‘1. . The Grantee acknowledges that the above described Property of the
' Grantor is either owned, operated, or controlled by the Grantor for specific uses by the
'\ .. Grantor which shall continue simultaneously with any authorized use of Grantee pursuant
" to this Easement. - T : :

- 2. This Easement is made, and shall remain consistent a.nd'equiva.lent to any
"and all functions, operations, and uses of the above described property by the G:rantor,
and the Parties hereto agree that this Easement-is made for the purposes of enhancing the

- operations of the Grantor and the Grantee. R

3. Grentor does hereby grant only the above one (1) Easépaent across the
Property as specifically described in Exhibit “A” and this Easement speCIﬁcall}_' f:xcludes
the canals and appurtenant structures adjacent to the holding and storage facility to be

known as Pearson Junction Lake.




* through “B,” inclusive, shall be binding on them and their successors.

4. The Graator héreb‘y grants this Easement for the limited puxpose§ set forth
in and particularly described in Exhibit “B” and shall not be expanded beyond said
purposes. ' _ ' : .

5. The Parties agree that the holding and‘st'orage facility known as Pearson
Junction Lake shall be maintained by the Grantee as an obligation under this Easement;
however, Grantor retains ownership and title to the Property subject omly to the

enumerated grants of this Easement. :

6.  The Grantee agrees in the exercise of its rights granted herein in a manner

" not to impair or obstruct the use, or unreasonably obstruct the property, of Grantor or its
functions. :

7. The Grantee acknowledges that the grant of this Easement is made

exclusively for the purposes expressly stated herein. No other Easement or use shall be
made of the above described property without the prior written consent and approval of

Grantor.

8. Grantee acknowledges it has no right, authority or power to grant, a.ésig'n,
lease or otherwise convey, encumber or hypothecate this Easement or the Property to any

 third party, for any purpose, without the express prior written consent and approval of
Grantor. ' ' : .

9. This Easement shall be subject to an “Operating Agreement” for Pearson
Junction Lake to be developed by the Parties, which shall be annexed to and becorme an
integral and functional part of this Easement, said Operating -Agreement between the

‘Grantee and the Grantor shall address accounting for water storage, water releases and

allocation of evaporation and seepage losses from storage in connection with the form of
this Easement and other matters appropriate to fulfill the terms of the 1999 Agreement

between the Grantee and the Grantor. -

10.  The Parties agree that the _tem'ﬁ of this Easement, includ.i_né Exhibits “A”

AGREED, GRANTED AND ACKNOWLEDGED this day of

200 -

- GRANTOR:

BEXAR-MEDINA-ATASCOSA COUNTIES WATER
CONTROL AND IMPROVEMENT DISTRICT NO. 1

By

President, Board of Directors




-

ATTEST: :.
By: B -
Secretary, Board of Directors
GRANTEE:
BEXAR METROPOLITAN WATER DISTRICT
- By |
President, Board of Directors
- ATTEST:
- By: .
: . Secretary, Board of Directors
. ACIG\IOWLEDGEMENT
STATE OF TEXAS §
iy | 5
COUNTY OF §
This instrument was acknowledged before me on the _day of
200 by , in his/her capacity as President of the BEXAR-
OVEMENT DISTRICT -

MEDINA-ATASCOSA COUNTIES WATER CONTROL AND IMPR
NO. 1. on behalf of said District. _

\
!

S | : | ' Notary Public, State of Texas
' ' My Commission Expires:___

ACKNOWLEDGEMENT

STATE OF TEXAS §
§

COUNTY OF

This mstrument was acknowledged before me on the day of
200__ by , in his/her capacity as Secretary of the BEXAR

£
=
=




MEDINA- ATASCOSA COUNTIES WATER CONTROL AND IMPROVEMENT DISTRICT
NO..1. on behalf of said District.

Notary Public, State of Texas
My Commission Expires:

 ACKNOWLEDGEMENT

STATE OF TEXAS §
§.
COUNTY OF BEXAR §
This instrument was acknowledged before me on the day of
200 by ‘ , In lus/her capacity as Pres1dent of the BEXAR '

METROPOLITAN WATER DISTRICT.

Notary Public, State of Texas
My Commission Expires:

ACKNOWLEDGEMENT
STATE OF TEXAS § |
| .COUNTY OF BEXAR g
" This instrument was- acknowledged before mc.cm ther_._';_-__ day of -
200___ by a , in- hls/her capacn'y as Secretary of the BEXAR

METROPOLITAN WATER DISTRICT.

Notary Public, State of Te.xas-
My Commission Expires:




. Exhibit “A” | .
GROSS PROPERTY DESCRIPTION OF PEARSON JUNCTION LAKE PROPERTY

TRACT ONE:

97.281 acre tract of land out of Survey No. 39, W.H. Hewit, Abstract No. 1399,
Medina County, Texas and being more particularly described by a metes and
bounds field note description attached in a Warranty Deed executed on the 3" day
of October by Philip S.H. Hughes and wife, Jane B. Hughes conveying said-
property to the Bexar-Medina-Atascosa Counties Water Control and Improvement
District No. 1; recorded in Volume 281, Pages 699-705 of the Official Public

Records of Medina County, Texas. ‘

TRACT TWO:

The property previously owned by the Bexar-Medina-Atascosa Counties Water
Control and Improvement District No. 1 known as the Pearson Junction Lake
property adjacent on three sides to the above described 57.281 acre tract, which
shall be more particularly described by an on the ground survey.

1. Description of Pearson Junction ‘Lake during this construction phase:

[A metes and bounds field note description is to be added based upon a.
survey to be conducted by 2 Texas Registered Professional Surveyor after

Closing, but before construction commences.]

2. Description of Pearson Junction Lake property after the construction pbase shall .
be described by a metes and bounds field note description derived at by an on the
ground survey by a Texas Registered Professional Surveyor, which shall include
that portion of the above gross description -of Pearson Junction Lake property
necessary to describe the lake as a holding or water storage facility necessary to
carry on the business of the Grantor and the Grantee. ' :




o | Exhibit “B”
- ~ PURPOSES

1. This Easement is granted by the Grantor to the Grantee for the expansion of
Pearson Junction Lake, which shall be accomplished to the extent possible, in a manner that is
consistent with the NRCS requirements for Local Sponsor Share Credit pursuant to Public Law
83-566, for the purpose of assuring eligibility for in-kind federal fund credits under P.L. 83-566.

: 2. This Easement is granted to the Grantee to fulfill the mutual performance
‘obligations of Grantor and Grantee pursuant to the 1999 Agreement, including Grantee’s
obligation to Grantor to design, permit and build, at Grantee’s sole expense (with applicable
benefits under the 1999 Agreement between the Grantee and the Grantor) the expansion of
" Pearson Junction Lake as a regulating storage reservoir with a design storage capacity for the
mutual use and benefit of the Grantee and the Grantor on an equal basis; provided, however, the

" final constructed storage capacity shall allow for the exclusive use by the Grantor, BMA Water - |

District, of not less than 1,800 acre feet of storage capacity.

3. It is agreed that this Easement shall expand over the whole of the above described
Property during the construction phase of the expansion of Pearson Junction Lake to its
completion; thereafter, this Easement shall be restricted only to that portion of the Property, to be
later described, necessary to contain the holding and storage capacity of Pearson Junction Lake

for the mutual benefit of the Grantee and the Grantor.

4. ~ (Other purposes consistent with the 1999 Agreenient between the Grantor and the
Grantee may be added as the construction phase of Pearson Junction Lake develops and/or this

Easement and the 1999 Agreement are implemented).
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" EXHIBIT “E”

WATER SALES BY BMA TO BEXARMET

- BASERATE “NET REVENUE” TABLE

($69.00/AC-FT)

Column 6

Column 1 | Column 2 Column 3 | Column 4 Coluxﬁn 5 _ Columnn 7
[ Calendar | Payment | PL 83-566 | Add’1$69 | Total § Prepaid Net §
Year to BMA | Payments | ac-ft for | Revenueto | Water Credits | Revenue
for 1 Add’l | BMA 1992/1995 To BMA
10,000 1000(s) of | - Contracts
R ac-ft - - ac-ft , -
1995 | $ 57,500 30 50 |$ 57,500 (80) § 57,500
2000 | $690,000 | $500,000" | $0 [ 51,190,000 |  (30) $1,150,000
5001 | §690,000 | $500,0007 | § 69,000 | 51,259,000 | (3135504 | 51,123,496
2002 $690,000 | $500,000 |$138,000 |$1,328,000 | (3,135,504) |31,192,496
3003 | $690,000 | $300,000 | $207,000 |S1,397,000 | (5135,504) | $1,261,49 |
5004 | $690,000 | $500,000 |$276,000 | $1,466,000 ~(3135,504) | 91,330,496
2005 $690,000 | $500,000 | $343,000 §1,535,000 | (3135,504) | 51,399,496
2006 $690,000 | $500,000 |$414,000 | 31,604,000 | ($135,504)_ .$1,468.496
2007\\; $690,000 | $500,000 $483,000 $1,673,000 | ($135,504) |§1,537,496
7008 T5450,000 | §500,000 | 552,000 | S1,742,000 | (5135,508) | 31,606,496
3005 15690,000 | $500,000 | $621,000 | S1,811,000 | (3135,504) | 51,675,496
2010 | $690,000 | $500,000 | $690,000 | $1,880,000 | (3135,504) | $1,744,496
2011 |$690,000 | See Ftmt2 | $650,000 | 51,380,000 ($135,504) | $1,244,496
2012 1$690,000 | See Fnt2 | $650,000 | $1,380,000 ($135,504) $1,244,496




! BexarMet will invest an estimated $1,000,000.00 to be able to take water at Kelley Road

location beginning in December 1999. Of that amount at least $500,000.00 will be used to
construct an off-channel reservoir that is intended to be eligible for Local Sponsor Credit under

P.L. 83-566, which would entitle BMA to receive $500,000 in matching federal grant monies.

For this reason it is shown as “additional” income to BMA in this year. BMA WILL NOT

ACTUALLY RECEIVE THE 3$500,000.00, HOWEVER, it will be an  “in-kind”

-contribution to the BMA Dlsmct in the form of unprovements to the system

2 This payment is an mvestment” by BexarMet to facilitate improvements to the BMA System.
BexarMet does not receive any credit toward the purchase of water from BMA. BexarMet does,
however, get the price per acre-foot for the first 10,000 acre-feet of priority water frozen at
$69.00/acre-foot through the year 2012. Each year, beginning in 2001, an additional 1000 ac-ft
of the 19,974 ac-ft of municipal water is converted to “Priority Water” under the Agreement. For

years beyond 2010, BexarMet has the option, not the obligation to make contributions to the P.L. .+
83-566 Project. Beyond 2012, the per ac-ft price will be adjusted to reflect the “market pncc” for

water.

3 Under the 1992 Agreement BexarMet has a credit in the amount of $1,455,000, and under the
1995 Agreement a credit in the amount of $336,000. The total credit of §1,791,000 has been
reduced by sales of water to BexarMet since 1997 for resale to ColorSpot. For the period June
1997 through October 1999 BMA delivered 2945.403 ac-ft to BexarMet which generated a
reduction in the 1992 credit in the amount of $164,942.57. That leaves a credit balance (as of
October 31, 1999) of $1,626,057. That amount will be recouped under the 1999 Agreement in
equal annual installments of $135,504 spread over twelve (12} years beginning in 2001. The
actual recoupment will occur as an estimated monthly offset of $11,292 against the payments
due BMA from BexarMet. Additional water was sold to BexarMet between November 1, 1999
and Closing. Those amounts will be calculated as of “Closing” of the 1999 Agreement, and a
supplemental chart will be created and incorporated into the agreement reflecting the effect of
those sales to reduce the amaunt of the total credit and how it will be recouped using the formula

set forth herein.
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EXHIBIT F
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EVALUATION UNIT MAP

BEXAR-MEDINA—ATASCOSA
WCID #1
FPORTIONS OF
BEYAR, MEDIN4, AND ATASCOSa COUNTIES, TEXAS
PREFARED BY HEARN AND ASSOCTATES
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