A common defense in personal injury
litigation is that the plaintiff’s damages
were “speculative”; indeed, the term is
frequently used as a discussion-ending
slogan which the defense expects the judge
and the jury to accept as undeniable gos-
pel. Sadly, even some plaintiff’sattorneys
accept it too, apparently because it sounds
so logical. This “no speculative damages™
defense is used for all sorts of damages ~
including, for example, probable future
surgeries, pain or treatments — but is most
commonly seen in the context of a wage
loss, or loss of profits, claim.

The defense, in many cases, is wrong:
the defense doesn’t automatically win just
by screaming “Speculation!” However
inconvenient it might be to the defense,
the law is to the contrary, and emphati-
cally so.

A prototypical situation is where the
plaintiff is seeking damages for a new or
improved career path, although the legal
principles are the same. This covers a
large range of possibilitics. Consider some
possible wage loss potential claimants and
a few of the types of questions that could
always be raised:

1. A college student claims to have lost
the ability to pursue a lucrative medi-
cal career. Is it speculative? How was
the student doing? Was plaintiff taking
the right classes? What year was the
plaintiff in college? How competitive
was the college? Did plaintiff take the
MCATs? If s0, what score did plaintiff
get? Did plaintiff have the right subjec-
tive background for admission to medi-
cal school? How would plaintiff have
done in medical school? Would plain-
tiff have been accepted to, and com-
pleted, the anticipated medical resi-
dency and specialty?

2. A young child is severely damaged and
disabled for life. Since we may know
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little or nothing (e.g., as in the case of 3
birth injury) of the child’s potential to
be a famous brain surgeon, the next Bill
Gates or, perhaps, a Charles Manson,
do we award nothing? Do we award
some economic “average” pulled out of
some governmental statistics? Do we
give this child more, or less, because of
the parenis’ educational or social back-
ground, or successes or fhilures?

3. A young person had plans (or were they
merely aspirations?) to open a hew busi-
ness. Was this a new type of business
or an established on-going franchise?
Did the plaintiff have the ability to ran
this business? Was this a risky venture?

4. A still-too-young athlete reasonably
aspired to great things as a professional
but had not yet achieved professional
status and therefore hiad no earnings at
all!

Indeed, from afar, many people ~ par-
ticularly children ~ seem so similar in
potential since they are in that long stage
of building the foundation for their lives.
Does that fourth grader’s obsession with
Harry Potter predict further economic suc-
cess? Does that 12-year-old boy’s deep
commitment to his future ball of fame
baseball career predict his future? Is that
first year law student going to be a future
trial lawyer of the year or a frequent con-
tributor to the monthly bar disciplinary
reports between his frequent visits to the
drug rehab facility? Who could have pre-
dicted that Madonna would be a star for
decades or that Britney Spears would (ap-
parently) be washed up by the age of 25?
In that sense, it’s all specnlative; in that
sense, every damages ¢ase involves some
degree of speculation.

The defense can, in each case, thus
present their case as an endless series of
“if’s,” each one, allegedly, piling on level
after level of speculation that the claimed
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loss is real, While this may hurt to hear, it
may be literally true. But legally it is not
dispositive and may not be all that impor-
tant, For example, while there maybe a lot
of built-in “if’s,” the evidence may show
that this plaintiff, due to the plaintiff’s
own characteristics, was likely to over-
come all of these conditions.? Further-
more, the misuse of “if’s” can be fre-
quently overcome by reductio ad absur-
dum, that is, cross-examine the defense
expert to show that everybody’s life and
future is governed by an infinity of “if’s,”
thus exposing this argument as nothing
more than one-size-fits-all boilerplate.
Again, predicting the future always in-
volves some degree of speculation. Re-
member, a trial is not about the other guy
getting no points atall, it is a tennis match
where you get to hit the ball too.

Morcover, it is also the reality that, in
many fields of endeavor, there are wide
varieties of outcomes from seemingly simi-
lar people: just consider the wide range of
incomes of plaintiff’s lawyers, for ex-
ample, even though their education may
be roughly the same, or appear similar “on
paper.” In some fields, thete are some
spectacular winners and a lot of losers;?
still, people aspire to such fields.
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The Clash of “Legal Values,”
Resolved

The defense can undoubtedly cite innu-
merable primary legal sources decrying
the non-collectibility of “speculative
damages”; these are platitudes and, usu-
ally, the extent of the legal analysis the
defense is willing, or able, to make. At
first blush ~ which unfortunately some of
us accept as the end of the story — this
makes perfect sense: clearly, no rational
systemoflaw would allow juries, or judges,
to impose damages on a torifeasor on
whim, speculation, surmise or guesswork.

CACI 3903D* allows the plaintiff to
recover “the amount of money [he/she]
would have been reasonably certain to
earn if the injury had notoceurred. Itis not
necessary that [he/she] have a work his-
tory.”

There are two major issugs within the
language of CACI 3903D. First, on the
good side, the jury is explicitly told that
“work history” is not an element of these
types of damages (see Heiner v. Kmart
Corp. (2000) 84 Cal.App.4th 335, 348
(footnote 6), 100 Cal.Rptr.2d 854); this
leaves open a lot of possibilities. Sec-
ondly, the new CACls, which were to be
in “plain English” instead of the hodge-
podge created by decades of repeated ap-
pellate tweaking of the BAJIs, continue
the use of bizarre, and undefined, legal
misnomer “reasonably certain”; the term
has no specific legal meaning, although
there is, to my knowledge, no case law that
defings a higher than preponderance level
of proof for damages or damages that the
defense claims are speculative. The term
really means “more likely than not,” but
the courts, and now the Judicial Couneil
{the developer of the CACls), have al-
lowed this misnomer to be continued. All
plaintiff’s attorneys should be on the alert
for such bar-raising misnomers and to
offer corrected alternatives® and be pre-
pared to challenge them directly in a well-
positioned appeal.

The law recognizes that - particularly
(but not necessarily) if the defendant’s
culpable conduct caused the uncertainty
in, or difficuity of, plaintiff’s proof - that
itis better to make the plaintiffwhole than

‘to reward the defendant with the fruits of
its own negligence. As held by the Su-
preme Courtin 1985, “the wrongdoer can-
notcomplain if his own condition creates a
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situation in which the court must estimate
rather than compute. [Citations.]”
(Sanchez-Coreav. BankofAmerica (1985)
38 Cal.3d 892, 907, 215 Cal.Rptr. 679.)

In Donahue v. United Artists (1969) 2
Cal.App.3d 794, 804, 83 Cal.Rptr. 131, it
was held that “the most elementary con-
ceptions of justice and public policy re-
quire that the wrongdoer shall bear the
risk of the uncertainty which his own
wrong has created.... ‘The constant ten-
dency of the courts is to find some way in
which damages can be awarded where a
wrong has been done. Difficulty of ascer-
tainment is no longer confused with right
of recovery’ for a proven invasion of the
plaintiff’s rights. [Citation.]”

And, in Greenfield v. Insurance, Inc.
(1971) 19 Cal.App.3d 803, 97 Cal Rptr.
164 [citations omitted], the court noted
that“[i}n answer to appellant’s contention
that the damages are uncertain and not
capable of calculation, we cite the rule
that the wrongdoer must bear the risk of
uncertainty which his wrong has created.

" Once certainty as to the fact of damage is

established, less certainty isrequired asto
the amount of damage.”

Similarly, as stated in Duarte v.
Zacharian (1994) 22 Cal. App.4th 1652,
28 Cal.Rptr.2d 88, “{t}he fact that there is
nomarket price calculus available to mea-
sure theamount of appropriate compensa-
tion does not render such a tortious injury
noscompensable.”

Andas held in Guntent v_ City of Stock-
ton (1976) 55 Cal.App.3d 131, 143, 126
Cal.Rptr. 690 {citations omitted]:

In reviewing a damage award of lost
businessprofits, theappeliate courtmust
couple the substantial eviderice concept
with recognition that gvidentiary im-
ponderables are unavoidable. A tenant
may recover anticipated profits lost as
the natural and dirget consequence of
the lessor’s breach; they need not be
established with certainty; it is enough
toshow as areasonable probability that
the profit would have been earned ex-
cept for the breach, Once the fact of

damages is established, the difficuity.

of ascertainment will not prevent re-
covery. The law will allow reasonably

calculated damages even if the result is -

only an approximation; the wrongdoer
cannot complain if his own condition
creates a sifuation in which the court
must estimate rather than compnte.

These general parameters avoid
harsh and overly technical demands for
certainty of proof; yet must be applied
cautiously and withaneyeto variations
in the kind of loss. The breach, hence
the loss of profit, may be limited to a
single order for merchandise or ser-
vice, having little impact on the
plaintiff’s remaining business.

Need I say more?

Trying “Speculative Damages”
Cases

The trial lawyer’s duty is, of course, to
present the best case available. In this
context, the attorney must garner, and
then present, all of the available data to
show that the plaintiff’s claimed damages
were not mere pipedreams, but that the
plaintiff had the ability to achieve the
goals. Give the jury something to chew
on, the more concrete and individualized
the better.

Except in the most unusual setting, ex-
pect your opponents {o rely upon “Specu-
lation!” as their damages theme/slogan;
the more evidence, inferential or other-
wise, that you can provide; the more that
this is exposed as a hollow, empty, and
unfair slogan.

Letthe defense designate their experts—
a5 ifyou have any choice —and, hopefully,
they will go with the usual all-purpose
experts and just try to pick at the plaintiff’s
case. If so, they will look like the shills
that they are; indeed, if you plan your
cross-examination carefully, you may get
the defense experts to admit the obvious
fact that increased difficulty of proving
the plaintiff’s losses is related to the fac
that the plaintiff was injured and/or tha
the future of every potential plaintiff (an
that means all of us) is inherently, at bes
an imperfect prediction. Since the jury
presumably, will have found the defer
dant liable for that injury, the defens
expert cannot help but admit that the
employer, the defendant, is, atleast, part]
responsible for the very speculation
issue and, of course, that the real proble:
is that every plaintiff is a human beir
whose future is known, perhaps, only to
higher authority.

Pick better experts, especially thos
who have specific knowledge of the plais
tiff and/or the relevant industry or othe

relevant communities. Your client, :
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someone who had some interest in the
field, may be a source for industry-spe-
cific groups or experts.

The manner of proof is potentially as
wide and creative as the claim itself. In-
variably, you must show something about
the plaintiff—-school grades, extracurticu-
lar activities, willingness to work hard,
the necessary spark of creativity, ability to
get along with others, spiritually, finan-
cially or mentally supportive family and
friends. Perhaps youneed to show that the
plaintiff was thrifty, or had otherwise ac-
cumulated (or was accumulating), the lig-
vid cash capital necessary for the new
business. Friends, teachers, colleagues and
even the plaintiff’s college professors can
frequently provide insight and solid testi-
mony. Keep your arguments within the
available evidence of demonstrated inter-
est and avoid arguing from your client’s
objectively-unrealistic dreams. I would
love to play second base for the Dodgers,
but after 28 years inlegal practice, [ doubt
that a jury would accept that as a realistic
possibility.

Frequently, market conditions are highly
relevant, Is the area saturated with com-
petitors? Did your client, a would-be ac-
tor, have an agent, attend the cattle calls,
have objective signs of a future bright
acting career, or did the plaintiff spend
days waiting tables, hoping like Lana
Turnet, to bediscovered by happenstance?
Was there a real market for plaintiff’s
widget? This may require secking out
knowledgeable potential withesses, such
ascompetitors, or even the plaintif® s boss,
to offer percipient and/or expert testi-
mony. Be creative and adopt your presen-
tation to the plaintiff’s claim, not some
preexisting norm of merely hiring the all-
purpose hired gun experts.

Consider, forexample, the ancient case
ofConnollyv. Pre-Mixed Concrete (1957)
49Cal.2d 483,319 P.2d 343 (which is still
cited as a source for both CACI 3903D
and the corresponding BAJ114.12), where
the plaintiff, a world class amateur tennis
star, suffered a career-ending injury in an
unrelated equestrian accident. Inthis case,
tried long before the modern expert-de-

pendant era, the plaintiff provided de-
tailed information as to her spectacular
amateur career (all dutifully set forth by
the Supreme Court), listing her series of
major victories. The Supreme Court af-
firmed the then-amazing damages award
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of $95,000. At 489, the Supreme Court
tells us who her experts were — in the
1950s, no less! — as follows:
The witnesses who testified as to plain-
tifP’s earning capacity had extensive
knowledge of professional tennis, and
their opinions were based on their expe-
rience and information concerning the
amounts earned by other tennis players.
One of the witnesses had been a profes-
sional champion for six years and had
conducted two professional tours. An-
other witness, who had been connected
with tennis for 36 years, had been on
the Australian Davis Cup team for a
number of years and was a writer on
tennis for anewspaper, A third witness,
the sports direetor for a broadcasting
system, had been a professional athlete
and was familiar with the earning ca-
pacity of champion tennis players.
IfMs. Connolly’s lawyer—Melvin Belli
- could be that creative and provide that
much detail more than 50 years ago, can
we do any less?

1" See Connolly v. Pre-Mixed Concrete (1957)
49 Cal.2d 483, 319 P.2d 343, the Supreme
Conrt upheld a then-ingredibly large ver-
dict of $95,000 and is instructional on the
kind of showing that can be made.

The case is also intrinsically interesting
as it involved a celebrated tennis player,
Maureen “Little Mo” Connolly, whose in-
juty was front page news at the time. Her
tragic story has been the subject of at least
one motion picturg and numerous books,
The Supreme Court discussed the nature of
the plaintif’s evidence on this point, which
is found sufficient even though the plain-
{iff was an amatour, albeit an glite athlete,
at the time and thus had no earttings his-
tory at all.

For example, in the case of aspiring medi-
cal doctor, a sophomore who has already
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taken and done wéll on the necessary sci-
ence courses is likely to do well on the
MCATSs and get accepted to medical school.
Of course, that sariie student may be hitbya
bus on the way to the MCATs or develop
cancer or a $1000 per day drug addiction,
but that, especially when combined with
other evidence of the plaintiff’s personal pre-
injury standing and abilities, isnot likely.
For example, this attorney is handling, at
present, a personal injury case of a profes-
sional boxer who, at the time of his career-
ending injury, hada record of 19-1 and was
in training for a major championship fight
that, if he had won, would probably have
led to a world championship opportunity.
Yet, virtaally all boxers at or below this
level make poverty level incomes; at the
very next level, with the availability of pay-
for-view and increased interest, the fight-
ers can sometinies negotiate seven-figure
purses for each fight. As one expert testi-
fied, “there is no middle class in boxing.”
Oscar De La Hoya — who lost — was paid
$52,000,000 for one recent fight.

The same is true in many other contexts
as well, fromt new restaurants {(which are
notoriously speculative), to actors, to mu-
sicians, to software design companies, to
major league baseball players (a .300 hit-
ter may make ten times as much as his team-
mate who only hits .260). Even within those
that make a living to predict success — from
team managers fo professional sconts — it
may be impossible to predict which will be
which. These uncertainties, however, do not
mgan that the plaintiff should be denied any-
thing or the best available approximation.

As is always true of cases governed by the
standard jury instructions, you must care-
fully review and absorb the “Directions for
Use” and “Sources and Authority” since
these are of the highest authority, and fin-
ger-tip availability at trial.

In this case, the instruction should read “the
{best available approximation of the]
amount of money [he/she] would have
{probably/most hkcly] carned if the injury

had not ocourred. It is not necessary that
[he/she] have a work history.”

Alexander W, LaRiviére
Counsultant » Expert Witness
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